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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 3 

JAIME PINEDA, OSCAR L. ORELLANA, EDGAR 
AMILCAR HERNANDEZ, JOSE LUIS AGUSTN, 
JOSE LUIS ZAMORA, ADELINO CARPIO, MELVIN 
AGUSTIN and JOSE ARCHILLA, 

______--_____________________________1__------------------------------------ X 

Plain tiffs, Index No. 6003 13/0 1 

-against- 

KEL-TECH CONSTRUCTION, PIC., Decision and Order 

This dispute involves the payment of wagcs to plaintiffs, undocumented aliens at the timc 

of employment, who worked on defendants’ construction projects with municipal corporations, 

including the New York City School Construction Authority and the New York City Housing 

Authority. By this motion (scquence number 004), defendants Kel-Tech Construction, Jnc. 

(“Kel-Tech”), Reliance Insurance Company (“Reliance”) and Unitcd States Fidelity and 

Guaranty Company (“USF&G”)’ move for sumrnary judgment to (1) dismiss thc claims of 

plaintiffs Adelino Carpio (“Carpio”) and Jose Luis Zamora (“Zaniora”) because Carpio and 

Zaiiiora executed releases and settlement agreements that bar all claims against dcfendmts; and 

(2) dismiss tlie claims of all plaintiffs, except those of Jose Archilla (“Archilla”), because of 

After Shroid Construction, Inc. filed for Chapter 1 1 bankruptcy protection, plaintiffs I 

severed and dismissed their claims against this defendant. (Order, dated September 30, 2004, i n  
Affirmation of f i n e d  A. Massoud, dated May 15, 2006, Exh. J). 



plaintiffs’ allegedly illegal conduct in securing employment with Kel-Tech that could preclude 

them from biinging claims. On the same grounds of plaintiffs’ allegedly illegal conduct, 

defendants move for summary judgment to dismiss all plaintiffs’ second and lhird causes of 

action, except Archilla’s, in the second amendcd complaint. Defendants also request partial 

summary judgment to dismiss the claim that all plaintiffs worked at P.S. 24 in the Bronx 

becausc, defendants claim, neitlicr plaintiffs nor Kel-Tech ever worked on this project. 

At oral argument, the court decided not to enforce as a matter of law the releases that 

plaintiffs Carpio and Zaniora had signcd because their depositions raised issues of fact about the 

circumstances under which dcfendants had obtained the releases. (Transcript of Oral Argument, 

dated September 14, 2006, at 19). The court then denied that part of defendants’ summary 

judgment motion based on Carpio’s and Zamora’s relcases. (Id. at 20). The court also dismissed 

plaintiffs’ claims regarding defendants’ alleged project at P.S. 24 in the Bronx. (Id. at 41). 

Because plaintiffs could not produce anything in opposition to dehdan t s ’  request to dismiss, the 

court grantcd defendants summary judgment on all claims that relate to P.S. 24. (Id.) 

This decision and ordcr therefore addresses the remaining issues: defendants’ motion for 

summary judgment to dismiss all claims because of plainti€fs’ alleged illegal conduct and to 

dismiss the second and third causes of action on the same grounds for the alleged project at 

William Taft High School in the Bronx. For the reasons below, the court denies defendants’ 

motion for summary judgment to dismiss all claims, iiicludiiig the second and third causes of 

action in the second aniended complaint. 

BACKGROUND 

The following facts are primarily from the second amcnded complaint, the answer to the 
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second amended complaint and other papers the parties submitted on this motion. 

Kel-Tech hired plaintiffs Carpio, Zamora, Jaime Pineda (“Pineda”), Oscar L. Orellana 

(“Orellana”), Edgar hni lcar  Hernandez (“Hernandez”), Jose Luis Agustin (“J.L. Agustin”) and 

Melvin Agustin (“M. Agustin”) in or about July 1999 (Defendants’ 19[a] Statement of Facts 7 S), 

but plaintiffs claim their cniployment began in or about 1998. (Second Amended Complaint 71 

16). Since 1998, Kel-Tech held public works coiitracts with various municipal agencies to 

perform general construction work. (Id 11 14). These public works contracts included projccts 

for the New York City School Construction Authority and the New York City Housing 

Authority. Plaintiffs claim they worked on four projects: William Taft High School in the Bronx, 

McKee High School in Staten Island, Brevoort Houses in Brooklyn and P.S. 24 in the Bronx. 

(Plaintiffs’ Rule 19[b] Statement l[ 16). Howevcr, for one of the allcged projects, at William Taft 

High School in the Bronx, Kel-Tcch denies the existence of a written contract. (Affidavit of 

Vincent Kelleher, dated May 15, 2006,12). Kcl-Tech also denies that it ever performed work at 

another alleged project, P.S. 24 in the Bronx. (Id. 11 3). 

Under Articlc 8 of New York Labor Law, public works contracts require the payment of 

the prevailing wage and supplemental benefits to all workers. (Second Amended Complaint 77 

6, 8). 

Plaintiffs claim that Kel-Tech avoided paying thein the prevailing wage and supplemental 

benefits through a money-laundering scheme. Plaintiffs state that Kel-Tech owed thcni two 

weekly checks, but they only received thc first check. (Trailscript of Oral Argument, dated 

September 14, 2006, at 9). As a result, Kel-Tcch has not compeiisatcd plaintiffs lor all the hours 

they worked. ( I d ) .  Specifically, plaintiffs allege that Kel-Tech wrote two checks to cach 



plaintiff but that the second checks bear signatures that do not resemble those of plaintiffs. (Id. 

at 10). Moreover, even though the dates are the same on the second and first checks, different 

locations cashed the cliecks: bars in Astoria cashed the second checks, but plaintiffs cashed the 

first checks near their homes. (Id.). Plaintiffs explain these discrepancies by saying Kel-Tcch 

was “giving the worker one check and then the other check they were pocketing and keeping as 

cash, and they were showing on payroll that were givcn [sic] to the School Construction 

Authority, ccrtified payrolls that these workers had received money that they never received.” 

(Id. at 11). 

To justify its refusal to pay, Kel-Tech counters that plaintiffs offered false documentation 

to obtain employment, in contravention of federal law, namely the Immigration Rcform and 

Control Act. Howcver, defendants only discovered this alleged use of fraudulent documents and 

plaintiffs’ undocumented status after plaintiffs filed suit when defendants’ couiisel followed up 

on disclosures plaintiffs’ counsel made during the examiiiatjon before lrial of Kel-Tech president 

Philip Kelleher. (Affidavit of Vincent Kelleher, dated July 20, 2006,11I 15-16; Affirmation of 

Ahmed Massoud, dated April 5 ,  2005,131 in Kelleher AfK, dated July 20, 2006, Exh. A). Kel- 

Tech further states that, at the time of hiring, plaintiffs did not disclose their undocumented 

status. Instead, defendants contend that plaintiffs, except Archilla, presented Kel-Tcch with 

falsificd social sccunty numbers. (Defendants’ Memorandum of in Support of Motion for 

Summary Judgment, p 3; Kellcher Rff,, dated May 15, 2006,T 10). Defcndants state plaintiffs 

admitted in depositions that “they utilized cither fake Social Security numbers, or numbers issued 

for banking purposcs only, in order to sccure employment with Kel-tech.” (Transcript of Oral 

Argument, dated Septcmbel- 14, 2006, at 2 I ). Plaintiffs respond, “Some of them submitted what 
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are called TIN numbers, Tax Identification numbers,” and their attorney at oral argument denied 

knowledge of false social security numbers. (Id. at 27). 

As sureties that underwrote the bonds for thc public works projects, defendants Reliance 

and USF&G guaranteed payment of the required wages and bcnefils if Kel-Tcch failed to pay 

them. Kel-Tcch did not pay plaintiffs, and Reliance and USF&G, contrary to the terms of the 

bonds, refused payment as well. Plaintiffs contend that “[Reliance and USF&G] assumed joint 

liability to pay plaintiffs any and all prevailing wages and supplemental benefits due and owing 

to them which [former defendant Shroid or current defcndant Kel-Tech] failed to pay pursuant to 

the terms of the Bonds.” (Second Amended Complaint 1111 38,42). 

On January 18, 2001, plaintiffs commeiiced Ilis action, and, on April 18, 2002, they 

agrecd to consolidate lawsuits certain plaintiffs had filed in the Supreme Court, Kings County as 

early as November 1999. (Stipulation, dated April 18, 2002, at 3 in Massoud Aff., dated May 15, 

2006, Exh. A). The total amount plaintiffs seek in unpaid wages and benelits against defendants 

pursuant to Rcl-Tech’s public work contracts is approximately $280,000, plus interest. (Second 

Amended Complaint 7 18). The complaint contains six causes of action: breach of contract 

against Kel-Tech (first cause of action), quantum meruit against Kel-Tech (second cause of 

action), unjust enrichment against Kel-Tech (third cause of action), violation of the New York 

State Constitution against Kel-Tech (fourth cause of action), surctyship against Reliance (fifth 

cause of action) and suretyship against USF&G (sixth cause o r  action). The court previously 

dismissed the fourth cause of action. (Stipulation and Order, dated March 28,2005, at 2 in 

Massoud Aff., dated May 15,2006, Exh. K). In addition, the court has alrcady dismissed 

plaintiffs’ d a h s  for quantum meruit and unjust enrichment relating lo P.S. 24 in the Bronx. 
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DISCUSSION 

Pursuant to CPLR 3212(b), a court grants summary judgment if “upon all the papers and 

proof submitted, the cause of action or defense shall be established sufficiently to warrant the 

court as a matter of law in directing judgment in favor of any party.” (CPLR 321 2[b]; .we ulso 

Zuckermun v New Yo&, 49 NY2d 557, 562 [ 19801). A court denies the motion “if any party 

shall show facts sufficient to require a trial of any issue of fact.” (CPLR 3212[b]). “This 

standard requircs that the proponent of a motion for summary judgment make a prima facie 

showing of entilleincnt to judgment as a matter of law, by advancing sufficient evidentiary proof 

in adinissiblc form to demonstrate the absence of any material issues of fact.” (Shar v District 

Council 37 Health & Sec. Fund Trust, 820 N Y S  2d 846 [Sup Ct, NY County 20061 [internal 

quotations and citations omitted]). 

1. Dismissal of All Claims Because of Plaintiffs’ Alleped Illepal Conduct 

Defcndaiits contend that use of fraudulent documentation to secure employment with Kel- 

Tcch “would preclude plaintiffs’ claims €or prevailing wages - which can only be lawfully 

earned by persons who are legally authorizcd to accept employment in the United States . . . . 

[and that] having cngagcd in illegal conduct , , ,, plaintifis are precluded from claiiiiing 

entitlcmeiit to prevailing wages under any of the theories pursuant to which they brought their 

claims.” (Massoud Aff., dated April 5 ,  2005,1147-48). Plaintiffs, on the other hand, iiisisl, 

“Plaintiffs’ recovery of unpaid wages strengthens public policy and furthers the goal of the 

hn ig ra t ion  Relorrn and Control Act of 1986.” (Affirmation of Lloyd Ambindcr, dated Juiic 20, 

2006,B 14). Although defendants stated at oral argument, “We don’t even havc a Labor Law 

Section 220 claim here. What we have is an alleged allegation that there are third-party 
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beneficiaries of contracts entered into between the defendant subcontractor with the contractor,” 

(Transcript of Oral Argument, dated Septcrnber 14,2006, at 24), ncither party briefed the issuc of 

third-party beneficiaries, and the focus oioral argument and the briefs was paynient of wages 

under Ncw York law and the Immigration Refom and Control Act (“LRCA”). 

At oral argument, thc court recognized the important issues that payment of wages to 

undocuiiicnted workers raises. First, the court statcd, “we have an interest as a state [in] making 

sure that our prevailing wage statutes are carried out.” (Id. at 7). Second, as discussed more 

fully below, New York State’s Labor Law Article 8 conflicts with the IRCA regarding the 

circurnstanccs under which undocumcnted aliens may receive payment. It seems “there are two 

public policies that are in conflict, and the public policy that [defendants] are relying on is the 

public policy which has , . , to do with thc new federal immigration law. But we also have on the 

other hand the public policy in New York state under the Labor Law.” (Id. at 23). 

A. New York State Labor Law, the IRCA and Payment of Waves 

New York Labor Law section 220 states, “Thc wages to be paid for a legal day’s work, as 

hereinbefore defiiicd, to laborers, workmen or mechanics upon such public works, shall bc not 

less than the prevailing rate of wagcs as hereinalter defined.” (Labor Law 5 220[3]). Article 8 

also provides that “supplements, as hereinaftcr dcfined, to bc provided to laborers, workmen or 

mechanics upon such public works, shall be in accordance with the prevailing practices in the 

locality, as hereinafter defined.” (Id.). Finally, “[alny pcrson or corporation that wilfully pays or 

provides after entering into such contract or a subcontract to perform on any portion of such 

contract, less than such stipulatcd wage scale or supplements as establislicd by the fiscal officer 

shall bc guilty of a niisdemeanor , . . .” (Id.). 
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The New York Court of Appeals has dcscribed the purpose of Article 8 in the following 

manner: “We are here required to give eiTect to a unique statutory scheme, oiie that has as its 

cntire aim the protection of workingmen against being induced, or obliged, to accept wages 

below the prevailing rate from a public cniployer. This court has more than once noted that 

section 220 must be construed with the liberality needcd to carry out its beneficcnt pui-poses.” 

(Bucci v Villuge of Port Chester, 22 NY2d 195, 201 [ 19681 [citations omitted]; scv also Brian 

Hoxie ’s Painting Co. v Cato-Meridian Cent. School Dist., 76 NY2d 207, 2 12 [ 19901 [“But the 

overriding pui-posc of the prevailing wage requirements is to ensure that workers on public 

projects receive adequate pay.”]). 

Unlike New York Labor Law Article 8, the R C A  specifically addresses undocuineiited 

workers and the payment of their wages. Although this federal statute does not penalize these 

workers for gaining employment without proper work authorization, it does place limits on their 

hiring. First, “[iln general. It is unlawful for a person or other entity to hire, or to recruit or refer 

for a fee, for cmploymcnt in the United States an alien knowing that the alien is an unauthorized 

alien . . . .” (8 USC 6 1324a[a][l][A]). To this end, “[tlhe person or entity must attest, under 

penalty of perjury and on a form designated or established by the Attorney General by regulation, 

that it has verified that the individual is not an unauthorized alien, . . .” (Id, 4 1324a[b][l][AJ). 

The cmployer complies with tlic requirement by “examination of a document if the document 

reasonably appears on its face to be genuine.” (Id. @ 1324a[b][l][A][ii]). Specifically, an 

employer must examine a “social security account number card’’ or “other docunientation 

evidencing authorizatioii of employment in thc United States.” (Id. 4 1324a[b][ l][C]). 

Second, the R C A  limits the ability of an undocumcnted worker to gain employment. 
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“Activities prohibited. It is unlawful for any person or entity knowingly to use, attempt to use, 

possess, obtain, accept, or receive or to provide any Ibrged, counkrfcit, altered, or falsely made 

document in order to satisfy any requircment of this Act or to obtain a benefit under this Act.” 

(Id. 8 1324c[a][2]). Further, the R C A  makes it “fraud and misuse of visas, perniits, and other 

documents’’ to use “(1) an identification document, knowing (or having reason to know) that the 

document was not issued lawfully for the use of thc possessor, (2) an identification document 

knowing (or having reason to h o w )  that the document is false, or (3) a false attestation . . . . 

(1 8 USC (3 1546[h]). Since 1990, the IRCA has imposed penalties on undocumented workers 

who “knowingly or recklessly used false documents to obtain employment” in the United States. 

(AfSordable Hozising Foundation, Inc. v Silva, 2006 US App LEXTS 28303, *28 [2d Cir 20061). 

In addition, it demands termination of any undocumented alicn who uses fraud to obtain 

employment. (Id. ai ‘59). 

1 ,  

Significantly, howcver, the “JRCA docs not ‘undermine or diminish in any way labor 

protections in existing law, o r .  . . limit the powers of federal or state labor relations boards . . . to 

rcniedy unfair practiccs committed against undocumented employees. ”’ (Hoffman Pluslic 

Compounds, h c .  v Nationuf Labor Relations Board, 535 US 137, 156 [ZOO21 [Breycr, J., 

Stevens, J., Souter, J., Ginsburg, J., dissenting], quoting HR Rep No 99-682, at 58, U S  Codc 

Cong & Adinin News 1986, pp 5649, 5662). The dissent in Hoffmmun explained that R C A  itself 

“does not explicitly state how a violation is to effect the enforcement of other laws, such as the 

labor laws.” (Id. at 154-55; see aZso ASfordabZe Housing, 2006 US App LEXIS 28303 at “29 

[“The statute is silent, however, as to its preemptive effect on any other state or local laws.”]). 

Thus, “[tlhe Court has recognized these considerations [employers who purposefully hire 
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illegal aliens to lower thc costs of labor law violations] in stating that the labor laws must apply 

to illegal aliens in order to ensure that ‘therc will be no advantage under the National Labor 

Relations Act [“NLRA”] in preferring illegal aliens’ and thereroore there will bc ‘fewer inccntives 

for aliens themselves to enter.’” (Hofmmun Plastic, 535 US at 156 [Breyer, J., Stevens, J., Souter, 

J., Ginsburg, J., dissenting], quoting Sure-Tan, Inc. v NLRB, 467 US 883, 893-94 [ I  9841). The 

IRCA does not diminish the protection of the NLRA. Instead, the Supreme Court perceives the 

NLRA as a means to pursue the same goal, that of decreasing the employment of undocumented 

workers, because “[alpplication of the NLRA helps to assure that the wages and employment 

conditions 01 lawful residents are not adversely affected by the competition of illcgal aliens who 

are not subject to the standard tcrms of employmcnt.” (Sure-Tan, 467 US at 893; see also Del 

Rey Tortilleriu, I m .  v NLHB, 976 F2d 11 15, 1121 [7th Cir 19921 [stating that, in keeping with 

the IRCA, the NLRA applies to illegal aliens as well as lawful residents]). In short, both the 

TRCA and the NLRA work together to ensure that employers do not treat undocumented workers 

unfairly because, without the IRCA and the labor laws, employers could easily offer 

undocumented workers less protection and lower wages than legal workers and thus take these 

jobs away from legal workers. 

The TRCA also does not undermine the protections that the Fair Labor Standards Act 

(“FLSA”) affords. The FLSA requires payment of a Ininiinum wagc in the private and public 

sector. “Evcry employer shall pay to cach 01 his cmployecs who in any workweek is engaged in 

commerce or in the production of goods for commerce, or is employed in an enterprise engaged 

in commerce or in the production of goods for commercc, wages at the following [minimum 

wage] ratcs . . . .” (29  USC tj 206). The FLSA defines cmployee as “any individual employed by 
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an employer.” (Id. 8 203[e][lJ). As the NLRA does, the FLSA covers undocumented aliens 

because courts interpret the FLSA’s protection broadly, (See Putel v Quality Inn South, 846 F2d 

700, 703 n 4 [ 11 th Cir 19881; see also Zuvulu v Wal-Murt Stores, Inc., 393 F Supp 2d 295,322 

[DNJ 20051 [stating that the FLSA covers undocumented workers]). In addition, the FLSA and 

the R C A  share the same objective because “[tlhe FLSA’s coverage of undocuinentcd workers 

has a similar effect [of reducing illegal immigration by eliminating the economic incentive to hire 

undocumented aliens] in that it offsets what is perhaps thc most attractive feature of such 

workers - thcir willingness to work for less than the miiiiniurn wage.” (Potel, 846 F2d at 704). 

Lmportantly, einployers who seek to profit from illegal workers by underpaying them “run the 

risk of sanctions under the IRCA.” (Id.). 

By assuring fair treatment of illegal workers and payment of at least a minimum wage to 

all workcrs, the NLRA and thc FLSA rescmble the guarantee of a “prevailing wage” that New 

York Labor Law Article 8 provides. (See Labor Law 8 220[3]). For example, siinilar to the 

protection of workers against unfair pay in Article 8, “[tlhe prime purpose of the [FLSA] was to 

aid the unprotccted, unorganized and lowest paid of the nation’s working population . . . . 

(Zuvda,  393 F Supp 2d at 320 [intcrnal quotations omitted]). The FLSA merely mandates that, 

as a matter of federal law, employers must pay a minimum wage and “[n]othing in FLSA 

suggests that uiidocumeiited aliens cannot recover unpaid minimum wages and overtime . . , . 

(Patel, 846 F2d at 706). As discussed in the next seclion, New York Labor Law applies to 

undocumented workers as well, and, just as the IRCA does not interfere with the protections of 

thc FLSA and the NLRA, it does not prevent application olNew York Labor Law in this action. 

5 ’  

’ 3  
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B. Interpretation and Tmplementation of New York State Labor Law and the TRCA 

First, when courts read New York State Labor Law and the IRCA together, they do not 

find any inconsistencics that prevent an undocumented worker from bringing a claim under New 

York Labor Law. “[Tlhe public policy of the Statc of New York and the federal government is 

that the interest in enforcing wages and hours laws on behalf of all workers is paramount.” 

(Gurcia v Pasquareto, 11 Misc 3d 1,2 [2d Dept 20041). Thus, the IRCA and New York Labor 

Law Article 8 sharc the same goals. The New York State Attorney General has addressed these 

shared goals of the New York state and federal governments: 

“Federal courts have explained that the policies underlying IRCA would be furthered, not 
underniined, by paymcnt of wages earned but not paid to undocumented immigrants. . If 
employcrs know that they will . . . also bc requircd to pay them at the same rates as lcgal 
workers for work actually performed, there are virtually no incentives left for an employer 
to hire an undocumented alien in the first instance. We believe that the same argument 
supports enforccment of New York’s wage payment laws on behalf of unauthorized 
a1 iens.” 

(Id at 2-3, quoting 2003 Opns Atty Gen No. F 2003-3). New York courts do not therefore 

dismiss causes of actions for wagcs earned by undocumentcd workers simply because the labor 

contracts are illegal for, to do so, would “directly contravene the public policy of the State of 

New York and of the United States govenmlent.” (Id at 3 j. 

Moreover, the IRCA does not preempt New York Labor Law with regard to the payment 

of the prcvailing wage to workers under New York Labor Law Article 8. The R C A  stales, 

“Preemption: The provisions of this section preempt any State or local law imposing civil or 

criminal sanctions (other than through liceiising and similar laws) upon those who employ, or 

recruit or refer for a fee for eniploymcnt, unauthorized aliens.” (8 USC 5 1324a[h][2]; see ulso 
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Balbuenu v Cassino Contracting Corp., 6 NY3d 338, 357 [2006] [“The plain language of section 

1324a[h][2] appears dirccted at laws that impose fines for hiring undocumented aliens . . . [this 

preemption language] was intended to apply only to civil fines and criminal sanctions imposed 

by statc or local law.”]). The Labor Law at issue hcre reads, “The wages to be paid for a legal 

day’s work, as hereinbefore defined, to laborers, workmen or mechanics upon such public works, 

shall be not less than the prevailing rate of wages as hereinafter defined.” (Labor Law 5 220[3]). 

A state law that guarantees payment of wages is not a “[sltatc or local law imposing civil or 

criminal sanctions” for the eniployment of “unauthorized aliens” (8 USC (j 1324a[h][2]) that the 

LRCA would preempt. 

Thus, there is “no evidencc that IRCA . . . operated to preempt state law governing the 

right of undocurncnted aliens to recover damagcs of any sort in state court . . . and Congress had 

neither expressly preempted state law in enacting IRCA, nor entirely occupied the fields of 

workplace safety and common-law torts.” (Om v 23 Eust 7Yth Street Cor- , ,  10 Misc 3d 82, 85 

[2d Dept 20051 [iiitcrnal quotations omitted]). Just as compliance with safely rules under New 

York Labor Law is distinct from compliance with ledera1 immigration laws (see id, at 86), 

compliance with the prevailing wage rcquirement does not contravene the IRCA either because 

“between the worker and the employer ‘there is a contract of employnient, under which the 

worker is cntitled to be paid for his or her work” . . . [that does not depend on] a worker’s 

compliance with federal immigration laws. ”’ (Id., quoting Majlinger v Cclssino Contradijzg 

Corp., 25 AD3d 14, 24 [2d Dept 20051 [“The contractual, statutory, and common-law duties 

owed to the workcr are unrelated to, and do not depend on, the workcr’s compliaiicc with federal 

immigration laws.”]; see ulsa Affordable Housing, 2006 US App LEXIS 28303 at *58) .  That is, 
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any allcgcd illegality under the IRCA occurs between the employer and the govermnent or 

between the ernploycc and the government, and, consequently, an employee rnay sue an empldyer 

for unpaid wages in spite of allegcd IRCA violations. (See Om,  10 Misc 3d at 86). 

Given that both the federal and New York state govcmments have established paynicnt of 

lair wagcs to all workers, including illegal immigrants, as the primary purpose of the IRCA and 

New York Labor Law and that the IRCA does not preempt New York Labor Law, the court finds 

defendants’ interpretation o r  these laws misleading. Defendants state, “[NJot only would a 

decision upholding plaintiffs’ light to maintain thc action trivialize the IRCA and subvert its 

stated goals, but il would also reward plaintiffs for engaging in criminal activities, and would 

condone and encourage peripheral criminal conduct, such as plaintiffs’ failure to file tax returns 

and declare the income they have earned, and which they continue to earn, in the United Statcs in 

violation of its laws and statutes.” (Defendants’ Memorandum of Law in Support of Motion for 

Summary Judgment, p 13). As this court’s preceding analysis indicatcs, plaintiffs’ action for 

unpaid wages would neither “trivialize” nor “subvert” the IRCA. Therefore, the court will not 

dismiss the complaint on the grounds that the IRCA bars plaintiffs’ claims. 

Second, plaintifls and defendants debate the implications of several cases, particularly 

Hoflmmnn, Balhuenn and Mujlingcr, but the court rcads these cases as merely reinforcing the 

above analysis that leads lo the conclusion that undocumented workers, no matter what typc of 

documents they proffered or did not profer at the time of employment, rnay still collect the 

prevailing wage under New York Labor Law section 220 for work they have performed. 

Because the cases the parties cite iiivolvc either back pay or compensation for injuries, thcy differ 

significantly from the facts in this action. Plaintiffs lightly point out that “Defendants argue that 
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Plaintiffs’ claims for unpaid wages actually earned arc barred on the grounds that Plaintiffs 

procured employment through the use false documentation. However, Defendants’ argument 

[ails as a matter of law as it relies solely on the severe misapplication of the holding of Hofiman . 

, , [and] this arguincnt cannot serve as a basis for granting summary judgnient.” (Plaintiffs’ 

Memorandum of Law in Opposition to Defendants’ Motion for Summary Judgment, p 7 

[emphasis in original]). 

In Hoffmun, the Supreme Court denied an award of back pay to an undocumented alien 

who had tendered a fiaudulcnt birth certificatc at the time of employment but whose employer 

eventually fired him for union-organizing activities. (Hoffman, 535 U S  at 140). In denying the 

worker back pay for wages hc would have earncd had his cniployer not unlawfully fired him (the 

NLRA makes the firing of union organizers illegal) (id.), the Court did not rely solely on thc 

worker’s use of fraudulent documents. Instead, it looked to several factors and stated, 

“award[ingJ backpay to an illegal alien lor years of work not performed, for wages that could not 

lawfully have bcen earned, and for a job obtained in the first instance by a criminal fraud . . . runs 

counter to policies underlying IRCA , , . .” (Id. at 148). The most important consideration, 

however, was tlic type of rclicf that thc undocumented worker sought because the Court stated 

“[wJe therecore conclude that allowing. . , [an] award [of] hnckpuy to illegal aliens [for wages 

the workers would have earned] would unduly trench upon explicit statutory prohibitions critical 

to federal immigration policy, as expresscd in IRCA.” (Id. at 151 [emphasis addcd]). 

In Balbuenu and Majlingw, the other two cases upon which both parties rely, the relief 

also differs from this action. Balbuena and Majlingcr, both undocumented workers, sought lost 

wages for injuries that resulted from their cmployers’ worksite violations under New York Labor 
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Law. (Bulbuena, 6 NY3d at 35 1). Although the workers in Balhuena and Mujfznger, whose 

cases the Court of Appeals heard together, did not submit any false documents in violation ofthe 

IRCA, they were nonetheless undocumented and had not actually worked the hours for which 

they sought compensation. The Court of Appeals did not therefore rely on the prevailing wage 

statute, section 220, to grant the workers relief. “In the context of Labor Law claims [$@ 200, 

240(1) and 241(6)], a per sc preclusion of rccovery for lost wages would condone the einployers’ 

conduct in contravention of IRCA’s requirements and promote unsafe work site practices, all of 

which cncourages the employment of undocumented aliens and undeniiines the objectives that 

both LRCA and the state Labor Law were designed to accoinplish.” (Id. at 363). Therefore, just 

as this court reinforces in this decision the importance of discouraging the einployment of illegal 

aliens lo justify plaintiffs’ claims for unpaid wages, the Court of Appeals in Balbuena actually 

granted relief to the workers using the same rationale. 

Indeed, compensation awards often depend 011 whether plaintiffs seek unpaid wages or 

back pay. For example, back pay awards %over[] periods that [undocumented workers] were not 

working due to wrongful teiiiiination . . . .” (Om, 10 Misc 3d at 84). Unpaid wages, 011 the 

other hand, involve “pay[ment] to undocuniented alicns wages for work actually perlormed . , . .” 

(See id, at 86). “To condone dismissal of actions for wages carned but not paid, regardless of the 

legal theory employed, on the ground that such labor conlracts are 'illegal,' would thus directly 

contravene the public policy of the State of New York and of the United States government.” 

(Garcia, 11 Misc 3d at 2; See ulso Gorncz v Fulco, 6 Misc 3d 5 ,  6 [2d Dept20041 [citations 

omitted] [“While back pay awards to undocuinented workcrs for periods of unemployment, c.g., 

wrongful termination for union activity, are barrcd by federal immigration law, the award in the 
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present case properly represents payment due and owing for work actually performed.”). In 

Ulloa v Al’s All Tree Service, however, the court dismissed part of an action lor unpaid wagcs 

but only because the undocumented worker sought compensation for overtime and bccause the 

court assumed that all contracts with undocumented workers, despite the absence of fraud, were 

“taintcd with illegality.” (UZZou v A1 ’s All Tree Service, 2 Misc 3d 262, 264 [Nassau Dist Ct 

20031). Thc court did allow the worker’s claim for unpaid minimum wages. (id.). 

Thus, somc debate does remain about compensation of undocumented workers for hours 

they actually worked, especially whcn the workers used false documents to procure thc 

employment. Howcver, no court has fully addressed the issue of unpaid wages for work that 

undocumented aliens have performed when the undocumented aliens have also tendered false 

documents. In dicta, Ulloa stated, “The Court also notes in passing that, if there had been proof 

in this casc that the Plaintiff had obtained his employment by tendering fdlse documents (activity 

that is cxplicitly unlawful under IRCA), Hoffmun would require that the wage claim be 

disallowed in its entirety.” (Id,) .  But, because Judge Howard S. Miller of the Nassau District 

Court madc that remark, this court is in no way obliged to concur. Moreover, thc Appellate 

Division, Second Departincnt has already discounted Ullou: “We find unpersuasivc the holding 

of Ulloa . . . that no award above minimum wage is permissible because of tlic ‘illegality’ of the 

cmploynent agreements involved, since therc is no basis for any such limitation whether the 

theory ofrecovery is Labor Law 5 198 or undcr common law contract.” (Garcia, 11 Misc 3d at 

3). This court therefore prefers to extrapolate from federal and New York state public policy (see 

supra scctions A and B) a basis for undocumented workers to claim unpaid wages for work they 

have already performed, evcn if like plaintiffs here they allegedly profrered fraudulent documents 
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to obtain employment. 

Further, the federal courts “addressing the issue of whethcr defendants should be allowed 

to discover plaintiff-workers’ immigration status in cases seeking unpaid wages brought under 

the FLSA have found such information to be undiscoverable” because this discovery is irrelevant 

and could h a m  plaintiffs’ ability to bring their claims. (Liu ~ D u n n n  Kavnn Intl., Inc., 207 F 

Supp 2d 191, 192-93 [SDNY 20021 [citations omitted]; see also Fforcs v Amigon, 233 F Supp 2d 

462, 464 [EDNY 20021 [denying discovery of immigration status in unpaid wages case because 

“discovery was irrelevant and posed a serious risk of injury to the plaintiffs”]). If fedcral courts 

ban discovery on immigration status in unpaid wages cases, the use of fraudulent documents on 

immigration status to gain cmployment in unpaid wages cases is likewise irrelevant. The only 

crucial issue is whether the undocumented worker performed services for which the worker 

deserves compensation. If so, public policy requires payment so that employers do not 

intcntionally hire undocumented workers for the express purpose of citing the workers’ 

undocumented status or their use of fraudulent documcnts as a way to avoid payment of wages. 

C. Analvsis of Plaintiffs’ Claims and Defendants’ Armment of Illeeal Conduct 

Evcn if public policy did not allow plaintiffs’ claims, qucstions of fact about alleged 

illegality enable plaintiffs’ claims to survive defendants’ motion for summary judgmcnt. 

Defendants, howevcr, insist, “[ilii this case, plaintiffs Adelino Carpio, Jose Luis Zamora, Oscar 

L. Orellana, Edgar Aniilcar Hernandez, lose Luis hgustin, Melvin Agustin and Jainie Pineda all 

gained their employment by engaging in criminal conduct specifically prohibitcd by federal law . 

. . therefore, based on the Court of Appeals’ express acknowledgnent in Bulhucnu, plaintiffs arc 

foreclosed from seeking recovery for injuries allegcdly sustained as a result of their own serious 



violation of law.” (Defendants’ Reply Memorandum, p 10). 

The court does not read Balhuena as conclusively as defendants do so as to automatically 

unsuit plaintifk in this action. Although Balbuena did repeat the Supreme Court’s observation in 

IIoflmaiz that “‘under the IRCA regime, it is impossible for an undocumented alien to obtain 

employment in the United States without some party directly contravening explicit congressional 

policies”’ (Balbueiza, 6 NY3d at 354, quoting Hoffmciiz, 535 US at 148), defendants overlook 

Kel-Tech’s own potential violations and overstate plaintiffs’ potential violations. As Balbuena 

explained, the R C A  creates two separate crimes: (1)  the eniployer commits a clime if it does not, 

“[blefore hiring an alien . . , verify thc prospective worker’s identity and work eligibility by 

examining the government-issued documentation”; and (2) for thc alien, “it is a crime . . . to 

provide a potential employer with documents falsely acknowledging receipt of governmeiital 

approval of the alien’s eligibility for employment.” (Id. at 353-54, citing 8 USC $6 1324a[a][ I ]  

and 1324c[a]). Becausc the court finds, based on the papcrs before it ,  that there are issucs of fact 

with regard to potentially criminal actions on the part of both Kel-Tech and the plaintiffs, it 

cannot grant defendants’ iiiotion for summary judgment. 

For example, it is unclear Kel-Tech ever demanded the required docuincntation from 

plaintiffs becausc defendants only discovered plaintiffs’ allegcd use of fraudulent documents and 

plaintiffs’ undocumented status cger plaintiffs filed suit. (Kelleher Afl., dated July 20, 2006,Tq 

1 5-1 6). Specifically, after the deposition of Kel-Tech’s president Philip Kelleher, when 

defendants learned from plaintiffs’ couiisel that some or all of the plaintiffs were undocumented 

during their cmployment, defendants’ counsel submitted a Third Set of Interrogatories to demand 

social security numbers, work authorization status and docunientation at the time o r  hire. 
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(Massoud Aff., dated April 5 ,  2005, ’I[ 33). Thus, questions exist as to whether or not Kel-Tech 

ever collccted the alleged iiaudulent documentation from plaintiffs, and, under the IRCA, an 

employer must do so before hiring the workcr. 

Further, in his deposition, Kel-Tcch president Kelleher described a vcry informal hiring 

process that would unlikely lead to compliance with the R C A  for either the employer or 

employee. In his deposition, he denied luiowlcdgc of 1-9 immigration forms and, to the best o r  

his knowledge, denied that Kel-Tech maintains, collects or generatcs 1-9 forms for new 

employees. (Deposition of Philip Kelleher, dated June 9, 2004, at 22, in Ambinder Aff., dated 

June 20, 2006, Exh. B). He also stated that “nobody, really” would know about thesc forms. 

(Id.). According to Kelleher, Kel-Tech only examines driver’s licenses and docs not “take any 

affirmative steps to ensure that its einployces were legal aliens.” (Id.). Kellehcr admitted, “with 

a license and a Social Security number, I guess you presume that the guy is legal.” (Id. at 23). 

More importantly, it is uncertain which, if any, of the plaintiffs actually showed 

documents to Kcl-Tech. In direct contradiction to Phillip Kelleher’s deposition, Vincent 

Kelleher, Kel-Tcch vice president, clairncd that, at the time of hire, plainti€fs completed W-4 tax 

forms and produccd social security cards and cither a driver’s license or an identity card 

(Kelleher Aff., dated July 20, 2006, 7 15). hi the six depositions before the court on this motion, 

however, none o l  the plaintiffs mentioned presenting any actual cards (if asked, tlicy gave only 

social security numbers) or completing W-4 tax forms. (See Dcposition of Adelino Caipio, dated 

November 30, 2005 at 10, 12, in Massoud Aff., dated May 15, 2006, Exh. L [stating that he 

ncvcr gave Kel-Tech a social security number, that Kel-Tech asked him nothing and that, later 

during his employlent at Kel-Tech, he gave a tax identification number (“TIN”)]; Deposition of 
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Jose Luis Zamora, dated Scptember 23,2005, at 13-14, in Massoud Aff., dated May 15,2006, 

Exh. M [stating he obtained a social security number only after his employment with Kel-Tech 

and that no employer ever asked for one before he obtained a number]; Deposition of Oscar 

Orellana, dated Noveinbcr 30, 2005, at 8, 15, in Massoud Aff., dated May 15, 2006, Exh. N 

[stating that, aftel- his hire, Kel-Tech requested a social security number and he gave them a 

number but it was a TIN and thai Kel-Tech never asked for work authorization]; Deposition of 

Edgar Amilcar Hernandcz, dated December 1,2005 at 7, 10, in Massoud Aff ,  dated May 15, 

2006, Exh. 0 [stating that Kel-Tech ncver asked if he had work authorization and that he cannot 

remember giving theiii a social security number]; Deposition of Mclvin Agustin, dated Dccember 

1, 2005, at 9, in Massoud A K ,  dated May 15, 2006, Exh. P [stating that he did not have work 

authorization and admitting that he inveiitcd a social security number for Kel-Tech]; Deposition 

of Jaime Pincda, dated December 1, 2005, at 8-9, in Massoud Aff., dated May 15,2006, Exh. Q 

[stating that he does not recall giving Kel-Tech a socia1 security number and that he does not 

recall having one at the time of his hire]). 

As a result of the investigation defendants lauiiched after allegedly learning ofplaintiffs’ 

undocumented status during the Kel-Tech president’s deposition, defendants learned that the 

social security numbers Orellana, Hernandcz, M. Agustin and J.L. Agustin had allegedly 

submitted at hire beloiigcd to other people. (Massoud Aff., dated April 5,2005,T 35). Becausc 

plaintiff Orellaiia admitted providing a TIN and plaintiflM, Agustin admitted inventing a social 

security number (Orellana Dep. at 8, 15; M. Agustiii Dcp. at c)), defendants’ fraud accusations 

would be viable except that Orellana and M. Agustin did not adinit providing any of the 

documentation that thc IRCA rcquires for a criminal charge (see Rall’lucrzu, 6 NY3d at 353-54, 
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citing 8 USC 5 5  1324a[a][I] and 1324c[a]). In fact, none of the plaintiffs admitted providing any 

documents. Despite defendants’ claim that Hernandez submitted a false social security number, 

Hernandez could not remember giving a number (Hernandez Dep, at 7 ,  1 O), so the court cannot 

say as a matter of law on summary judgmcnt that no issues of fact exist. As for J.L. Agustin, the 

court does not have an affidavit or a deposition from him, so his exact situation remains unclear. 

Finally, Carpio admittcd providing a TIN but no documentation that TRCA requires for a criminal 

charge, Zainora stated that Kel-Tech never requested a social security number and Pineda could 

not remember what he provided Kel-Tcch. (Carpio Dep. at 10, 12; Zamora Dep. at 13-14; 

Pineda Dep. at 8-9). 

The court can therefore not accept defendants’ contention that Carpio, Zamora, Orellana, 

Hernandez, J.L. Agustin, M. Agustin and Pineda “failed to dispute m y  of the facts [gaining 

employment with Kel-Tech by providing falsified documents] presented by defendants in supporl 

of their instant motion, but they have themselves admitted all such facts.” (Defcndants’ Reply 

Memorandum, p 8 [emphasis in original]). Nor can the court support defendants’ conclusion 

“such conduct bar[s] plaintiffs’ claims.” (Id.) hi addition to denying summary judgment for 

public policy reasons (-we supra sections A and B), the court denies summary judgment in favor 

of defcndants because issues of fact cxist that thc record currently before the court cannot setlle. 

11. Dismissal of Plaintiff‘s Sccond and Third Causes of Action Because of Plaintiffs’ Alleged 
lllepal Conduct 

During oral argument, the court dismissed plaintiffs’ claims relating to P.S. 24 in the 

Bronx, but the parties continued to debate the second (quantum meruit) and third (unjust 

enrichment) causes of action relating to William Taft High School (“Taft”). (Transciipt of Oral 
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Argument, dated Septcmber 14, 2006, at 41). In their depositions, all plaintiffs, except 

Hcmandez, recalled working at TaR. (See Carpio Dep. at 26; Zamora Dep. at 20; Orellana Dep. 

at 13; Hernandez Dep. at 11; M. Agustin Dep. at 11; Pineda Dep. at 10-1 1). However, M. 

Agustin stated he workcd at Tafl with Hernandez and with his brother J.L. Agustin. (M. Agustiii 

Dep. at 1 1, 13). To dismiss thesc causes of action, defendants repcat their argument that 

plaintiffs “readily acluiowlcdge and admit” use of falsified documentation to gain employment 

with Kel-Tech and thus assert “[ulnder the circumstances, plaintiffs, being guilty of inequitable 

conduct, cannot seek the court’s aid in enforcing claims under equitable theories.” (Defendants’ 

Meinorandurn of Law in Support of Motion for Stimmary Judgnient, p 14). 

The court finds defendants’ argument of uiiclean hands somewhat disingenuous because 

Kel-Tech itself allegedly organized a scheme in which it cashed checks that it had written to 

plaintiffs and then kept the proceeds for itself. (Transcript of Oral Argument, dated Scpternber 

14, 2006, at 9). This scheme is even more egregious because it involved abscoiiding with moncy 

that Kel-Tech earned from the state through its public works contracts with the New York City 

School Construction Authority and thc New York City Housing Authority. Kel-Tech also made 

certified representations to the School Construction Authority that it had paid plaiiitiffs from the 

payroll. (Id. at 28, 32). In esseiicc, Kel-Tech worked for the stale and should have fclt 

coinpelled to uphold both New York public policy and New York Labor Law that requirc 

payment of the prevailing wage to workers on public works contracts. Moreover, despite 

accusing plaintiffs of IRCA violatioils and using these violations as grounds for summary 

judgment, Kel-Tech never clarifies whether it followcd the requirements of the IRCA for 

employers, namely collecting documents and asking questions to verify work authorization. 
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In addition to concei-ns about defendants’ own unclean hands, the court, as cxplaincd in 

the previous section, cannot as a inattcr of law conclude that no issues o i  fact exist regarding 

plaintiffs’ conduct, “Where a litigant has hinisclf been guilty of inequitablc conduct with 

reference to the subject matter of the transaction in suit, a court of equity will refuse him 

affirmative aid.” (Levy v Bravermun, 24 AD2d 430, 430 [ 1 st Dept 19651; we LEISO Janet 0. v 

Jumes O., 13 Misc 3d 1225A at 8 [Sup Ct, NY County 20061 [stating party cannot seck equitable 

relief with unclean hands]). Because the court finds queslions of fact about plaintiffs’ conduct, it 

refuses to disiiiiss their causes of action for unjust enrichment and quantum meruit for work at 

Taft. Accordingly, the court denies dcferidants’ request to dismiss the remaining part of the 

second and third causes of aclioii because of plaintiffs’ allegedly illegal conduct. 

CONCLUSION 

Accordingly, it is 

ORDERED that derendants’ request for partial summary judgment for claims relating to 

P.S. 24 in the Bronx is granted and the motion is otherwise denied; and it is further 

Dated: 

ORDERED that the 

January a, 2007 

complaint is deemed 

, -  

I 

J.S.C. ] 
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