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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: COMMERCIAL DIVISION

ASSURED GUARANTY COPR., |

Plaintiff,

Index No.
-against- 650805/12

EMC MORTGAGE, LLC ({formerly known as EMC
MORTGAGE CORPORATION), BEAR STEARNS ASSET
BACKED SECURITIES 1 LLC, J.P. MORGAN SECURITIES
LLC (formerly known as BEAR, STEARNS & CO. INC.)
and JPMORGAN CHASE BANK, N.A.,

[

Defendants.

Charles E. Ramos, J.S.C.:

Defendants EMC Mortgage, LLC, formerly known as EMC Mortgage
Corporation (EMC), Bears Stearns Asset Backed Securities I LLC
(BSABS), J.P. Morgan Securities LLC (JPMS), formerly known as
Bear, Stearns & Co. Inc. (Bear Stearns & Co., together with EMC,
Bear Stearns), and JP Morgan Chase Bank, N.A. (JP Morgan)
(together, defendants) move for partial dismissal of the
complaint, pursuant to CPLR 3211 {a) (1) and {(a) (7).

At oral argument held on these motions, the parties agreed
to hold in abeyance that portion of the motion that seeks to
dismiss the claim for fraudulent inducement, pending the
determination by the First Department of a pénding appeal
stemming from the May 1, 2012 decision of Juétice Sherwood in

CIFG Assurance North America, Inc. v Goldman, Sachs & Co., et al

(652286/11) .



Background

The allegations set forth below are taken from the
I

complaint, and are assumed to be true for thé purposes of
disposition.

Assured, a monoline insurer, provided financial guaranty
insurance for residential mortgage-backed securities (RMBS)
transactions underwritten by Bear Stearns, and alleges that Bear
Stearns grossly misrepresented the risk of the underlying pooled
loans.

The transaction at issue in this action, the SACO I Trust
2005-GP1 (SACO Transaction, or Transaction), closed in September
2005, and involved the sale of 6,028 home equity lines of credit
(HELOCs) by EMC which were purchased from non-party GreenPoint
Mortgage Funding Inc. (Greenpoint). The HELOCS, in turn, were
used as collateral for the issuance of $337 million in debt
securities of varying seniority with payments dependent on, or
backed by, the cash flow received from the pooled loans.
Greenpoint was one of Bear Stearns’ largest suppliers of loans,
and the sole supplier of the locans in the Saco Trust.

The Transaction was effectuated through a series of inter-
locking agreements (Operative Documents), inéluding the Mortgage
Loan Purchase Agreement (MLPA), the Sale and;Servicing Agreement
(SSA), and the Insurance & Indemnity Agreement (I&I Agreement) .

The MLPA is a sales agreement pursuant to which EMC



transferred and sold HELOCs to the purchaser; another Bear
Stearns entity. The SSA provides for the administration and
servicing of the HELOCs. Assured is a thirdiparty beneficiary
under both the MLPA and the SSA.

Under the MLPA and the SSA, EMC made numerous
representations and warranties concerning the attributes of the
loans and the practices pursuant to which they were originated
(Loan Warranties). The MLPA and the SSA also create a repurchase
protocol {(Repurchase Protocol) pursuant to which the parties to
the agreement and Assured, identified thereunder as the Note
Insurer, can compel EMC to repurchase HELOCs that breach the Loan
Warranties (Repurchase Protocol) (MLPA § 7, 16; SSA § 2.03 [a]l]).

Both the MLPA and the SSA provide that the Repurchase
Protocol is the “sole and exclusive” remedy available for such
breaches “hereunder” (MLPA § 7 [uu]; SSA § 2.03).

EMC’s commitments to Assured also appear in the Insurance
and Indemnity Agreement (I&I Agreement), to which Assured is a
direct party. Pursuant to the I&I Agreement, Assured agreed to
issue a policy of insurance (Policy) in favor of the Transaction
note holders. The I&I Agreement expressly incorporates the Loan
Warranties established under the MLPA, inclu@ing the exclusive
remedy with respect to defective and breaching HELOCs, the
Repurchase Protocol (I&I Agreement, § 2.02 [k]). The I&I

Agreement also confers indemnification and reimbursement rights



to Assured (I&I Agreement, §§ 3.03 [b]; 3.04;[a]j.

Beyond the Loan Warranties and indemnif;cation and
reimbursement rights, Assured maintains that?the I&T Agreement
affords it additional warranties and remedies not available to
the other securitization participants with respect”to the
Transaction as a whole, which it refers to as the “transaction
warranties” (Transaction Warranties).

Tide of Defaults

At some point in late 2007, the loans in the Saco Trust
began defaulting at alarming rates. Assured re-underwrote
approximately 900 of the HELOCs in the trust and alleges that EMC
breached the Loan Warranties with respect to an astounding 88.5%
of the loan pool. The majority of the loans in the pool have
since defaulted or are seriously delinquent.

Around this time, Bear Stearns itself began aggressively
shorting financial guaranty insurers including Assured, and the
banks with large exposure to the securities they insured.
Nonetheless, it was unable to curb its own exposure to risky
mortgages, and in March 2008, Bear Stearns collapsed and was

acquired by JP Morgan, with Bear Stearns thereafter merging into

and. with JP Morgan.

When Assured notified EMC of the 820 breéaching loans in the

|
Saco Trust and demanded repurchase under the Repurchase Protocol

’

EMC, at the direction of JP Morgan, refused to repurchase the



breaching loans identified by Assured. JP Mgrgan purportedly
refused to permit EMC to comply with its obligations under the

i
Repurchase Protocel in order to manipulate i%s own accounting
reserves. Nonetheless, JP Morgan simultaneoﬁsly asserted against
Greenpoint, the originator of the loans, the!identical repurchase
demands that JP Morgan forced EMC to deny.

The growing tide of defaults in the loan pool in turn caused
massive shortfalls in the cash flows required to pay down the -
securities, requiring Assured to make large payments under the
Policy. Assured maintains that its cumulative losses exceed 8§75
million, and that it has made more than $43 million in
unreimbursed claims payments.

Widespread Fraud

Assured alleges that Bear Stearns and EMC deliberately and
knowingly made false statements to Assured to induce its
participation in the Transaction, concealed their own knowledge
that the loans contained in the Saco Trust were defective, and
that the operative documents contain false warranties.

Bear Stearns purportedly agquired loans it knew were
defective and sold them at a profit into secﬁritizations before
they could default. Bear Stearns purportedl? knew that its
underwriting due diligence was deficient, did not engage in
quality control of its favored lecan providers, and did not have

protocols to identify and repurchase breachiﬁg locans from the



trusts.

Whistleblower testimony from former employees of Watterson
Prime, a third-party due diligence firm hireg by Bear Stearns to
review the loans in the Saco Trust, purportealy affirm that Bear
Stearns disregarded loan quality for loan quantity.

Additionally, former Greenpoint employees have come forward and
purportedly testified that Greenpoint’s manaéement pressured its
underwriters to approve loans regardless of quality, and that
Greenpolnt consistently funded and closed loans in violation of
its own underwriter guidelines to maintain its relationship with
favored brokers in its network.

Assured’s Claims

Assured asserts nine causes of action against defendants,
‘including fraudulent inducement against JP Mbrgan and EMC;
breaches of representations and warranties against EMC, BSABS and
JP Morgan; breaches of the Repurchase Protocol obligations
against EMC, BSABS and JP Morgan, breaches of the I&I Agreement
against EMC, BSABS and JP Morgan; indemnification against EMC,
BSABS, and JP Morgan; tortious interference with contract against
JP Morgan; breach of contract against EMC and BSABS arising out
of the asset transfer of EMC to JPMS; and successor liability

against JPMS Bank. i



Analysis

Breach of Contract Claims

Defendants move to dismiss Assured’s breach of contract

claims that do not arise strictly under the Repurchase Protocol.

Defendants argue that limitations on Assured’s remedies contained
within the MLPA and incorporated in the I&I égreement bar
contract claims which seek remedies beyond t%e Repurchase
Protocol. In support, defendants cite to As#ured Guar. Mun,
Corp. v Flagstar Bank, FSB (2011 WL 5335566, *11 [SD NY 20111)
(Flagstar Action).

Defendants also seek to dismiss Assured;s claims for
indemnification and reimbursement of attorne?’s fees on the
ground that the applicable contractual proviéions only cover
claims brought by third parties against Assufed, rather than
litigation between the contracting parties.

In opposition, Assured argues that the “sole remedy”
language of the MLPA only applies to breaches of the Loan
Warranties, whereas its contract claims are premised upon EMC’s
breaches of Transaction Warranties, which appear in section 2 of
the I&I Agreement. According to Assured, de%endants’ breach of
the Transaction Warranties constitute an “evént of default” under
section 5.10 (a) of the I&I Agreement, whichientitles it “in its
sole judgment” to pursue “whatever action atllaw or in equity”

|
available to it (I&I Agreement, § 5.02 [a] [iii]).

) |



The Court rejects Assured’s interpretation of the relevant
contractual language, which is premised upon|a flawed
interpretation of the I&I Agreement in isolation to the MLPA.

Reading the inter-locking operative documents together, as the

Court must, makes it clear that the parties intended to limit

: i
Assured’s remedies for breach of the represe#tations and
warranties relating to the quality and chara;teristics of the
pooled loans to the Repurchase Protocol (see:Brax Capital Group,
LLC v WinWin Gaming, Inc., 83 AD3d 591 [1®t D?pt 2011] [related
set of agreements executed at the same time gnd related to the
same subject matter are contemporaneous writings and must be read

together as one]).

Assured, as Note Insurer, is expressly End specifically
named in the “sole remedy” proviéion of the MLPA and the SSA,
which states that the “Note Insurer’s [Assured] ... sole and
exclusive remedy under this Agreement or otherwise respecting a
breach of representations or warranties hereLnder with respect to
the Mortgage Loans” is the Repurchase Protocgl.

The Repurchase Protocol is expressly inborporated into the
I&I Agreement. Although Assured is a directgparty to the I&I
Agreement, section 2.02 (k) of the I&T Agreeﬁent states that
Assured’s remedies in the event of a breachiof the Loan
Warranties is “limited” to the remedy specigied in section 7 of

I
the MLPA, which is the Repurchase Protocol: !
i
i
i



[The] remedy [Repurchase Protocol] withirespect to any
defective HELOCs under Section 7 of the| [MLPA] shall be

limited to the remedies specified in the [MLPA] (emphasis
added) .

Assured argues that its additional claims for breach of

contract pertain to a different set of representaticns and
warranties, the Transaction Warranties, and %hat the Repurchase
Protocol was not intended to address pervasiée breaches of the
type alleged by Assured. To this point, Ass&red cites to Syncora
Guarantee, Inc. v EMC Mortgage Corp., 2011 Ué Dist LEXIS 31305,
*8 [SD NY 2011], wherein Judge Crotty deniedia motion for summary
judgment that sought a finding that the repu%chase protocol was
the exclusive remedy for a monoline insurer'$ breach of
representations claim.

Syncora Guarantee, Inc, v EMC Mortgage &o:p. is
distinguishable, as the section of the MLPA thch provided that
the repurchase protocol was the “sole and exclusive remedy” under
the agreement for breaches of representations and warranties, did
not name the note insurer, whereas it specifically named other
parties to the transaction. The note insurer:was a direct
signatory to the I&I Agreement, which did no£ incorporate any of
the limitations on remedies contained withinéthe MLPA. Moreover,
the SSA in Syncora contained a repurchase pr;tocol that mas made
exclusive to various parties, but did not na;e the note insurer.
The court determined that, had the sophistic?ted parties intended
the note insurer to be among those excluded ?rom the list of

9 [



parties for whom the repurchase protocol is the sole and
exclusive remedy, they would have done so in|the I&I Agreement

(Id.).

In contrast, Assured is among the list of parties for whom

the Repurchase Protocol is the sole and exclusive remedy in the
MLPA and the SSA. Moreover, the I&I Agreeme%t specifically
provides that Assured’s remedies in the evenf of a breach of a
Loan Warranty is “limited” to the remedy (i.é. the Repurchase

!
Protocol} of the MLPA. :

Judge Rakoff reached the same conclusioé in the Flagstar
Action (2011 WL 5335566 at *4-5), when he adaressed nearly
identical contractual language. There, the QLPA, SSA and I&I
Agréement established a repurchase protocol és the “sole and
exclusive remedy” available to certain partiés for breaches of
representatioﬁ and warranties relating to defective loans, and
similarly, the note insurer was specificallyinamed therein. The
court held that Assured’s remedies for breach of representations
and warranties relating to defective HELOCs @ere restricted to
enforcement of the repurchase protocol.

Morecver, an examination of the complaiht establishes that
all of the alleged Transaction Warranties th%t Assured premises
its additional breach of contract claims laréely relate to, and
overlap with, the Loan Warranties (see ComplLint 99 247-249),
which are specifically subject to the RepurcLase Protocol under

10 |
|



the MLPA, the SSA and the I&I Agreement.
This Court cannot ignore the language of the parties’

agreements that plainly restricts Assured to|the remedy of the

Repurchase.Protocol to enforce EMC’s obligations under the

Operative Documents (see Maxine Co. v Brinks/s Global Services,

USA, Inc., 94 AD3d 53, 56 [1°" Dept 2012] [courts cannot, under

the guise of interpretation, rewrite parties? agreements to
impose additional terms or relieve parties f;om the consequences
of their bargain]). Consequently, Assured i% limited to the
remedy of compelling EMC td repurchase defec%ive leoans that
breach any representations and warranties pe?taining to
characteristics of the pocled loans. |

Indemnification and Reimbursement Claims

Assured seeks indemnification, including past and future
insurance payments, resulting from EMC’s bre%ches of the Lecan

Warranties.
Section 3.04 (a) of the I&I Agreement p#ovides:

[Tlhe Seller, the Issuer and the Depositor agree, jointly
and severally, to pay, and to protect, indemnify and save
harmless, the Insurer ... from and against any and all
claims, losses ... damages, costs or expenses (...) of any
nature arising out of or relating to the breach by the
Seller, the Issuer or the Depositor of any of the
representations or warranties containediin Section 2.01 or
Section 2.05 or arising out of or relating to the
transactions contemplated by the Operatlive Documents” (I&I

Agreement, § 3.04 [a]). |

The claim for contractual Indemnificatilon against EMC is
11 !
i



dismissed. Section 3.04 (c) of the I&I Agreement plainly limits
Assured’s indemnity rights to losses that relate solely to third

party claims insofar as the provision refers|to “actions or

proceedings asserted against” Assured (emphasis added). Section

3.04 (c) provides:

“If any action or proceeding (...) shali be brought or
asserted against any Person (individual}y, an “Indemnified
Party” ...) in respect of which the indemnity provided in
Section 3.04 (a) ... may be sought fromithe .... Insurer
[Assured] ... hereunder, each such Indemnified Party shall
promptly notify the Indemnifying Party”f(emphasis added) .
Although Assured attempts to characteri%e its claim as
arising out of third party claims, it is plainly seeking coverage
for its own losses, i.e. repayment of insuraﬁce claims payments
that it is pursuing on its own behalf. Such:claims are classic
first party claims and beyond the contemplation of the
indemnification provision, which is subject %o strict
interpretation (Hooper Assocs., Ltd. v AGS Camputers, Inc., 74
NYZ2d 487, 491 [1988]; Cahn v Ward Trucking, &nc., 101 AD3d 458,
458 [1%* Dept 2012]). !

Moreover, seeking repayment of insurancé claims payments
that Assured made and/or will make in the fu?ure to note holders
as a result of purported breaches of the Loa% Warranties runs
afoul of the Repurchase Protocol, which plai%ly limits Assured’s
remedies in the event of a breach (accord As%ured Guar. Mun.
Corp. Flagstar Bank, FSB, 2011 WL 5335566 ati*S).

Assured also seeks reimbursement of it% attorneys’ fees and
12



costs incurred in this action under various provisions of the Is&l

Agreement. In support, Assured cites to a recent decision in the

Flagstar Action (Flagstar II), wherein Judge| Rakoff permitted the

o . . . |
plaintiff-insurer’s reimbursement claim to proceed,

notwithstanding his earlier dismissal of an indemnification

claim, in part, due to the exclusivity of remedies of the

repurchase protocol (Assured Guar. Mun. Co:pi v Flagstar Bank,

FSB,

that

_F Supp 2d_, 2013 WL 440114, *40 [SD NY 2013]).
Section 3.03 (b) of the I&I Agreement provides that EMC,

[Algrees to pay the Insurer [Assured] and the Insurer shall
be entitled to reimbursement from the S?ller [EMC] and shall
have full recourse against the Seller for, (I) any payment
made under the Policy arising as a result of the Seller’s
failure to substitute for or deposit an'amount in respect of

any defective Mortgage Loan as requiredipursuant to Section
5 of the” MLPA.

Further, section 3.01 (c) of the I&I Aéreement provides

EMC,

[Algrees to pay to the Insurer any and all charges, fees,
costs and expenses that the Insurer may reasonably pay or
incur, including reasonable attorneys’ and accountants’ fees
and expenses, in connection with (I) the enforcement,
defense or preservation of any rights in respect of any of
the Operative Documents, including defending ... or
participating in any litigation ... relating to any of the
Operative Documents.

I
Under the plain import of these provisi?ns, Assured

possesses a clear contractual right to recovér from EMC its

| )
reasonable attorneys’ fees and costs incurred in relation to its

initial demands under the Repurchase Protocol and its current

|
13 !
i



claim for breach of this (accord Assured Guar. Mun. Corp., 2013
WL 440114 at *40). Contrary to defendants’ assertion, the

reimbursement provision at issue in Flagstar|II is nearly

identical to the one at issue set forth in this action.
Tortious Interference |
In its seventh claim for tortious inter%erence with
contract, Assured alleges that JPMS committeé accounting fraud
and forced EMC to pursue a bad-faith litigation strategy of
denying loan repurchase demands that EMC itsglf believed to be
valid, thereby interfering with EMC’s contra?tual obligation to

abide by the Repurchase Protocol by curing, iepurchasing, or

substituting allegedly defective loans that %reached the Loan
Warranties. |
To plead a claim of tortious interferen?e with contract, a
plaintiff must allege the existence of a Valﬁd contract,
defendant’s knowledge thereof, the defendant;s intentional
procurement of a breach, and damages (Katzap?v Knickerbocker
Village, Inc., 100 AD3d 423 [1°* Dept 2012]){
Deferidants move to dismiss this claim ob the ground that, to
the extent that Assured claims that JPMS isédirectly liable as
i
successor to its alter ego Bear Stearns, a ﬁarty cannot interfere
|
with its own contract. Further, defendants!assert that, even

apart from Assured’s own alter ego allegatidns, under New York

law, it is privileged to interfere with a r%lated entity’s
|
|
14 I
|



[EMC’s] contract, and to this extent, is protected by the

economic interest exception. According to defendants, where the

third party’s actions were financially motiv?ted, a plaintiff
must allege illegal means or malice, which Aésured fails to
allege with requisite particularity.

First, it is well-settled that a plaintiff is entitled to

plead in the alternative (Lemle v Lemle, 92 AD3d 494 [1°t Dept

2012]). To this extent, if JPMS is not an aiter ego of its
i

predecessor, Bear Stearns, JMPS would be conéidered a stranger to
the operative documents that were allegedly greached.

Moreover, where the alleged interferenc% is with an existing
contract, rather than with a prospective ecohomic relationship,
it is not necessary to allege that the defenhant used improper
means or that its conduct was for the sole pbrpose of harming the
plaintiff (Carvel Corp. v Noonan, 3 NY2d 182i 189-90 [2004];
Shared Communications Services of ESR, Inc. ? Goldman Sachs &
Co., 23 AD3d 162 [1°* Dept 2005]). Consequeﬂtly, this Court
rejects defendants’ assertion that Assured’séclaim for tortious
interference with contract must contain par&icularized

allegations that JPMS acted with illegal me&ns or malice.
|

Assured’s pleadings set forth a cognizﬂble claim for
tortious interference with contract against%JPMS. Defendants

have not established the applicability of tﬂe defense of economic

justification as a matter of law that would;warrant dismissal at

!
15 |



the pleading stage.
In its eighth claim against EMC and BSABS for breach of
contract, Assured alleges that EMC transferred assets to JPMS

without Assured’s consent in violation of the I&I Agreement, and

left EMC as a shell without the ability to sétisfy its ongoing

contractual obligations to Assured.

Defendants argue that this claim is not 'viable because
Assured fails to allege the requisite element of damage. The
Court agrees. Damages may not be merely speculative, possible or

imaginary, but must be reasonably certain and'directly traceable

to a breach of contract (Lloyd v Town of Wheatfield, 67 NY2d 809

(1986]). .
i
The possibility that EMC was left withodt the financial
i
ability to satisfy its contractual obligations is uncertain and,

at best, premature. Because Assured has faiﬁed to allege that it
has sustained actual, as opposed to potentiaf, damages flowing
from the alleged breach, dismissal of this cjaim is in order.
Accordingly, it is hereby .
ORDERED that defendants’ motion to dismﬂss is granted, in
part, and denied, in part, and the second, féurth, fifth, and

sixth causes of action are hereby severed and dismissed; and it
|

is further

|
i
ORDERED that defendants are directed to 'serve an answer

|
J , .
within 20 days after service of a copy of th%s order with notice
|
i

16 i



of entry.

Dated: April 4, 2013

7
ENTER: ¢ |

'?‘
|

S3THVHI 'NOH

J.s
SOWVHE '3
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