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SMITH, J.:

An agency preparing an Environmental Impact Statement
(EIS) has broad discretion in deciding what to include and what
to omit. We nevertheless hold that in this case the New York

City School Construction Authority (Authority) must supplement
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its EIS to describe certain remedial measures, because the
Authority has not challenged petitioners®™ showing that such a
description is essential to an understanding of the environmental
impact of the Authority®s project.

I

The project is the construction of a campus including
four public schools in the Mott Haven area of the Bronx. The
site selected by the Authority for the campus was formerly a
railroad yard. The soil and ground water were significantly
contaminated, and had to be cleaned up.

The process of i1dentifying, analyzing and remedying the
site"s environmental problems was long and laborious. A first
environmental assessment was prepared in 2001; remedial actions
were not completed until 2007. 1In the interval, the Authority
prepared many studies, consulted with community groups,
repeatedly invited public comment on the project, and complied
with a number of statutory requirements not relevant here.

The issue before us is whether the Authority violated
the State Environmental Quality Review Act (SEQRA) (Environmental
Conservation Law 88 8-0101 et seq.) by failing to discuss in an
EIS the methods i1t adopted for long-term maintenance and
monitoring of the controls it used to prevent or mitigate
environmental harm. To place this issue iIn context, we must
discuss the impact on the project of another statutory scheme,

the Brownfield Cleanup Program (Environmental Conservation Law §
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27-1401 et seq.), by which the State offers inducements for the
cleanup of contaminated sites. The Authority successfully
applied to participate in the Brownfield Program before it
prepared the EIS required by SEQRA.

The most contaminated section of the Mott Haven campus
site was accepted into the Brownfield program by the Department
of Environmental Conservation (DEC) in 2005. Participation in
the program required the Authority to submit a number of
documents to the DEC, among them a Remedial Action Work Plan
(RAWP), describing how it proposed to remedy the contamination.
In its RAWP, the Authority proposed, among other things, to make
use of so-called engineering controls -- for example, a vapor
barrier under a school building, to prevent contaminants from
entering the school, and a hydraulic barrier to prevent
recontamination of the site by groundwater (see Environmental
Conservation Law 8§ 27-1405 [11] and 6 NYCRR § 375-1.2 [o]
[defining "engineering control™]).

The Brownfield statute and the DEC regulations
implementing it require a RAWP that includes engineering controls
also to include, among other things, "a complete description of .

. any operation, maintenance and monitoring requirements,
including the mechanisms that will be used to continually
implement, maintain, monitor and enforce such controls"
(Environmental Conservation Law 8§ 27-1415 [7] [a] [ii1]; see also

6 NYCRR 8 375-1.8 [h] [1] [ii])- In other words, a site owner is
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required to describe the means it will use to be sure that its
engineering controls continue to work as intended. These long-
term maintenance and monitoring methods, which are the focus of
this litigation, include such things as the inspection of
structures to be sure they are in good condition, and the
periodic testing of groundwater for contaminants.

The RAWP that the Authority submitted to the DEC did
not describe its plans for long-term maintenance and monitoring.
This was because the Authority believed a choice of maintenance
and monitoring methods at that time would be premature. In the
Authority®s view, such methods are best chosen after cleanup work
has been done, and the post-cleanup soil and groundwater
conditions can be assessed. The DEC approved the RAWP on July 5,
2006, stating as a condition, among others, that the Authority
"must develop a site management plan for [DEC] approval to .
provide for the operation and maintenance of the components of
the remedy."

After getting DEC"s conditional approval of the RAWP,
but before preparing the site management plan that the DEC
required, the Authority went through the SEQRA process. It
prepared a draft EIS, made it available for public comment and
revised it in light of those comments. Neither the draft nor the
final version of the EIS described the long-term maintenance and
monitoring procedures to be used.

After filing the final version of the EIS, the
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Authority, on November 6, 2006, made detailed findings as to the
environmental impacts of the project. It concluded that "[t]he
beneficial impacts of the construction of the proposed new school
facility far outweigh the adverse environmental iImpacts,™ that
those Impacts "can be largely mitigated” by measures identified
in the final EIS, and that the project "minimizes or avoids
adverse environmental impacts to the maximum extent practicable
by incorporating as conditions to the decision those mitigative
measures which were identified as practicable”™ (see Environmental
Conservation Law 8 8-0109 [2], [51., [81)-

Petitioners brought this CPLR article 78 proceeding in
2007, challenging the Authority®s SEQRA compliance. Petitioners
pointed to several alleged flaws in the EIS, but the only one
that now concerns us is its failure to "propose a long-term
maintenance and monitoring protocol.”™ An expert affidavit
submitted in support of the petition said that ""the long-term
inspection, maintenance and monitoring of protective controls is
essential to assuring that [the Authority®"s] strategy will
sufficiently protect a site"s occupants'™ and that the strategy
outlined by the Authority in its RAWP "can be effective
mitigation only if a robust long-term management program is
implemented."

In opposing the petition, the Authority did not assert
that the methods of long-term maintenance and monitoring were not

important enough to be described In an EIS. Rather, the
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Authority submitted an expert affidavit explaining that
"developing a detailed site management plan at this time is
neither necessary nor appropriate because the plan must be
governed by post-remediation soil and groundwater conditions,
something that cannot be measured until after cleanup is
complete.”™ Supreme Court interpreted the Authority"s position as
an admission ""that its final Environmental Impact Statement as it
stands now is incomplete without a detailed long term maintenance
and monitoring plan™ and ordered the Authority to prepare a
supplemental EIS "based upon any changes to the final
Environmental Impact Statement as a result of the [Authority®s]
completed, detailed long term maintenance and monitoring plan.”

After Supreme Court®"s decision, the Authority prepared
a site management plan that included a description of long-term
maintenance and monitoring measures, which the DEC approved in
November 2008. Petitioners do not dispute that these measures
were adequate; thus, the Authority could presumably have complied
with Supreme Court®s order and resolved this case simply by
filing, in the form of a supplemental EIS, the description of
long-term maintenance and monitoring that its site management
plan contains. But the Authority did not file a supplemental
EIS. Instead, it moved for reargument and renewal, asserting iIn
substance that its submission of the site management plan, and
DEC"s approval of it, removed the need for any further SEQRA

filing.



-7 - No. 171
Supreme Court granted reargument, but upon reargument
adhered to its previous ruling. The Appellate Division affirmed

both of Supreme Court®s orders(Matter of Bronx Comm. for Toxic

Free Schools v New York City School Constr. Auth., 86 AD3d 401

[1st Dept 2011]). We granted leave to appeal (17 NY3d 717
[2011]), and now affirm.
11
SEQRA requires the preparation of an EIS "on any action

. which may have a significant effect on the environment™
(Environmental Conservation Law 8 8-0109 [2]). The EIS must
include, among other things, "a description of the proposed
action,”™ its "environmental Impact™ and "mitigation measures
proposed to minimize the environmental impact” (id. 8§ 8-0109 [2]
[al. [b] [f])- In reviewing the sufficiency of an EIS, the role
of a court is "to determine whether the agency identified the
relevant areas of environmental concern, took a "hard look" at
them, and made a "“reasoned elaboration® of the basis for its

determination” (Matter of Jackson v New York State Urban Dev.

Corp., 67 NY2d 400, 417 [1986] [internal citations omitted]).

In essence, the position of petitioners here, and the
holding of the courts below, is that the methods chosen by the
Authority for long-term maintenance and monitoring of its
engineering controls were too important not to be described in an
EIS. We agree because petitioners®™ showing as to the importance

of these measures stands unrebutted on this record.
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We do not view this case as a dispute over how much
detail must be included in an EIS, or over whether events
occurring after the EIS was filed were significant enough to call
for a supplement. If those were the issues, we would defer to

any reasonable judgment made by the Authority (see Matter of

Eadie v Town Bd. of N. Greenbush, 7 NY3d 306, 318-319 [2006];

Webster Assoc. v Town of Webster, 59 NY2d 220, 227-229 [1983]).

But the Authority does not assert that, In its judgment, the
maintenance and monitoring measures were relatively minor details
that the public did not need to know about. The Authority has
not disputed petitioners®™ showing that these measures were
"essential”™ to protecting the site"s occupants from dangerous
contaminants.

The Authority seems instead to be arguing that it
should not have to describe the long-term maintenance and
monitoring measures in a supplemental EIS because (1) it
reasonably chose not to decide on those measures before its EIS
was filed and (2) i1t adequately described them in the site
management plan approved by the DEC as part of the Brownfield
Program. Both of these arguments lack merit.

We assume, without deciding, that the Authority acted
reasonably in postponing a detailed consideration of its long-
term maintenance and monitoring measures until after it had
completed cleanup work at the site and after its EIS was filed.

That does not mean, however, that mitigation measures of
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undisputed importance may escape the SEQRA process. DEC
regulations provide for the filing of a supplemental EIS to
address subjects ""'not addressed or inadequately addressed in the
EIS," arising from "changes proposed for the project,”™ from
"newly discovered information™ or from changed circumstances (6
NYCRR 8§ 617.9 [a] [7]1)- Where important decisions about
mitigation can only be made after the initial remedial measures
are complete, a supplemental EIS may be called for, as it is
here.

Nor does the submission of the site management plan to
the DEC, or the approval of that plan as part of the Brownfield
process, justify short-circuiting SEQRA review. The Brownfield
Program and SEQRA serve related but distinct purposes. SEQRA is
designed to assure that the main environmental concerns, and the
measures taken to mitigate them, are described in a publicly
filed document identified as an EIS, as to which the public has a
statutorily-required period for review and comment. We
understand the Authority®s view that, as to this project, it has
already done enough public outreach and considered enough public
comments, but SEQRA requires it to take this one step more.

Accordingly, the order of the Appellate Division should

be affirmed, with costs.
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READ, J. (CONCURRING):

I agree with the result In this appeal In view of the
facts and caveats as stated by the majority. But what happened
here does, in my view, highlight the uncertainty that lead
agencies and developers face when a project reviewable under the
State Environmental Quality Review Act (SEQRA) (Environmental
Conservation Law article 8) i1s sited on land accepted in whole or
in part into the Brownfield Cleanup Program (BCP) (Environmental
Conservation Law article 27, title 14).

This assumes, of course, that the developer®s remedial
activities are not exempt from SEQRA altogether. The regulations
governing the Inactive Hazardous Waste Disposal Site Remedial
Program (Environmental Conservation Law article 27, title 13),
which is akin to the BCP, provide as follows:

"(b) State environmental quality review act

applicability. Remedy selection and implementation of

remedial actions under Department approved work plans
pursuant to ECL article 27, title 13 are not subject to

ECL article 8 and i1ts implementing regulation (6 NYCRR

Part 617), as an exempt action pursuant to the

enforcement exemption provision'” (6 NYCRR 375-2.11 [b];

see also Environmental Conservation Law 8 8-0105 [5]

[1] [exempting "enforcement proceedings or the exercise

of prosecutorial discretion In determining whether or

not to Institute such proceedings™ from SEQRA"s
definition of "action]; Matter of New York Pub.

-1 -
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Interest Research Group v Town of Islip, 71 NY2d 292,
306 [1988] [discussing equivalent provision in former
part 375 regulations]).

The analogous provision in the BCP regulations is more

complicated:

"(b) State environmental quality review act
applicability.

(1) Remedy selection and implementation of
remedial actions under Department-approved work plans
pursuant to ECL article 27, title 14 are not subject to
review pursuant to ECL article 8 and its implementing
regulations (6 NYCRR Part 617), provided that design
and implementation of the remedy do not:

(i) commit the Department or any other
agency to specific future uses or actions; and

"(i1) prevent evaluation of a reasonable

range of alternative future uses of or actions on the
remedial site.

"(3) The exemption set forth in this subdivision
is In addition to, and not in place of, other
exemptions to [sic] that apply pursuant to Parts 617 or
618 of this title (e.g. the enforcement exemption)" (6
NYCRR 375-3.11 [b]).-

Respondent in this CPLR article 78 proceeding, the New
York City School Construction Authority (the Authority), never
claimed that the BCP-related portion of its project was exempt
from SEQRA. And perhaps difficulties coordinating BCP and SEQRA
review seldom arise because developers routinely qualify for the
exemption from SEQRA for remedial activities designed and

implemented on the project site pursuant to the BCP.”

“1 frankly confess, though, that 1 find 6 NYCRR 375-3.11 (b)
confusing. Does the exception from the exemption in paragraph

-2 -
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Here, petitioner Bronx Committee for Toxic Free Schools

complains that the protocols chosen by the Authority for long-
term maintenance and monitoring of the remedy should have been
discussed in the draft environmental impact statement (EIS) to
afford the public the opportunity to comment on them. The
Legislature, however, has already provided for public comment
under the BCP (see Environmental Conservation Law 8§ 27-1417 [3];

see also Matter of Lighthouse Pointe Prop. Assoc. LLC v New York

State Dept. of Envtl. Conservation, 14 NY3d 161, 166 [2010]

["Public notice and opportunities for citizen participation are
integral features of the BCP at every stage, from the request to
participate [in the program] to issuance of the certificate" of
completion issued by the New York State Department of

Environmental Conservation (DEC) once a site has been cleaned up

in accordance with applicable remedial requirements]). More

(1) of this provision only apply to direct actions (see 6 NYCRR
617.2 [k] [defining "direct action”™ or "directly undertaken
action” as "an action planned and proposed for implementation by
an agency'])? Certainly, developers seek acceptance into the BCP
because they want to redevelop contaminated property for a
defined proposed project -- a "'specific future use[] or action[]"
-— which necessarily "prevent[s] evaluation of a reasonable range
of alternative future uses of or actions on the remedial site."
And what does paragraph (3) mean when it says the exemption in
paragraph (1) is iIn addition to the enforcement exemption? This
suggests that not all "remedy selection and implementation of
remedial actions under Department-approved work plans'™ under the
BCP qualify for the enforcement exemption, contrary to the
situation under the Inactive Hazardous Waste Disposal Site
Remedial Program (compare 6 NYCRR 375-3.11 [b] [3] with 6 NYCRR
375-2.11 [b])-. But then how does a lead agency or developer know
when the enforcement exemption applies and when it does not?

-3 -
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specifically,

"[t]lhe BCP calls for some degree of public
participation in at least seven different stages of the
application and cleanup process: when an original
application is filed; before finalizing a remedial
investigation work plan; before the DEC approves a
proposed remedial investigation report; before the
agency finalizes a remedial work plan; before the
applicant commences construction at a brownfield site;
before the DEC approves a final engineering report; and
within 10 days of issuance of a certificate of
completion” (see Dale Desnoyers & Larry Schnapf,
Environmental Remediation Process Is Undergoing
Sweeping Changes Mandated by New Brownfields Law, 76 NY
St BJ 10, 14 [Oct. 2004]).-

The most recent edition of DEC"s Citizen Participation
Handbook for Remedial Programs provides for a 45-day public
comment period for a draft Remedial Action Work Plan (RAWP), with
a public meeting 1T requested In those cases where the site poses
a significant threat to human health or the environment (see New
York State Department of Environmental Conservation, DER-
23/Citizen Participation Handbook for Remedial Programs § 3.1
"Summary of Brownfield Cleanup Program Citizen Participation

Requirements™ [Jan. 21, 2010], available at

www.dec.ny.gov/docs/remediation_hudson_pdf/der23.pdf). As the
majority observes, the draft RAWP is supposed to describe 'the
means [to be used] to be sure that [the proposed remedy"s]
engineering controls continue to work as intended” (majority op
at 4; see also Environmental Conservation Law 8 27-1415 [7] [a]
[1]-[iv])- The Authority was of the view that, iIn this case,
inclusion of these details In the draft RAWP was premature.

Accordingly, DEC conditioned its approval of the RAWP, which

-4 -
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occurred prior to the Authority®s issuance of a draft EIS, on
"develop[ment of] a site management plan for [DEC] approval to .

. provide for the operation and maintenance of the components
of the remedy.”"™ |If the Authority had addressed long-term
maintenance and monitoring in the draft RAWP, which was subject
to public review and comment as part of the formal BCP citizen
participation program, there presumably would have been no need
to cover the same topic separately in the draft EIS. But, as
noted previously, It is uncertain how BCP and SEQRA requirements
fit together so as to offer meaningful and non-duplicative review
of a project. Perhaps DEC will clarify this issue in the context
of its proposed SEQRA amendments (see Charlotte A. Biblow, DEC
Proposes First Revisions to SEQRA Regulations Since 1996, NYLJ,
Sept. 27, 2012, at 3; see also New York State Department of
Environmental Conservation, Draft Scope for the Generic Envtl.
Impact Statement on the Proposed Amendments to the State Envtl.
Quality Review Act, [July 11, 2012], at 5, available at

http://www.dec.ny.gov/docs/permits_ej operations_pdf/drftscope6l7
/pdf. [proposing to add "Brownfield site clean-up agreements
under Title 14 of Environmental Conservation Law Article 27" to
list of actions not requiring review under SEQRA]).

* * * * * * * * * * * * * * * * *

Order affirmed, with costs. Opinion by Judge Smith. Chief Judge
Lippman and Judges Ciparick, Graffeo, Pigott and Jones concur.
Judge Read concurs in result in an opinion.

Decided October 23, 2012



