5.10. Rape Crisis Counselor (CPLR 4510)

(a) Definitions. When used in this section, the following terms shall have the following meanings:

1. “Rape crisis program” means any office, institution or center which has been approved pursuant to subdivision fifteen of section two hundred six of the public health law, offering counseling and assistance to clients concerning sexual offenses, sexual abuses or incest.

2. “Rape crisis counselor” means any person who has been certified by an approved rape crisis program as having satisfied the training standards specified in subdivision fifteen of section two hundred six of the public health law, and who, regardless of compensation, is acting under the direction and supervision of an approved rape crisis program.

3. “Client” means any person who is seeking or receiving the services of a rape crisis counselor for the purpose of securing counseling or assistance concerning any sexual offenses, sexual abuse, incest or attempts to commit sexual offenses, sexual abuse, or incest, as defined in the penal law.

(b) Confidential information privileged. A rape crisis counselor shall not be required to disclose a communication made by his or her client to him or her, or advice given thereon, in the course of his or her services nor shall any clerk, stenographer or other person working for the same program as the rape crisis counselor or for the rape crisis counselor be allowed to disclose any such communication or advice given thereon nor shall any records made in the course of the services given to the client or recording of any communications made by or to a client be required to be disclosed, nor shall the client be compelled to disclose such communication or records, except:

1. that a rape crisis counselor may disclose such otherwise confidential communication to the extent authorized by the client;

2. that a rape crisis counselor shall not be required to treat as confidential a communication by a client which reveals the intent to commit a crime or harmful act;

3. in a case in which the client waives the privilege by instituting charges against the rape crisis counselor or the rape crisis program and such action or proceeding involves confidential communications between the client and the rape crisis counselor.

(c) Who may waive the privilege. The privilege may only be waived by the client, the personal representative of a deceased client, or, in the case of a client who has been adjudicated incompetent or for whom a conservator has been appointed, the committee or conservator.

(d) Limitation on waiver. A client who, for the purposes of obtaining compensation under article twenty-two of the executive law or insurance benefits, authorizes the disclosure of any privileged communication to an employee of the office of victim services or an insurance representative shall not be deemed to have waived the privilege created by this section.

Note

	This rule is reproduced verbatim from CPLR 4510. (See generally Vincent C. Alexander, Practice Commentaries, McKinney’s Cons Laws of NY, Book 7B, CPLR 4510.)

	By its enactment of CPLR 4510 creating the rape crisis counselor privilege, the legislature sought to ensure that victims of sexual offenses receive needed counseling. (See Legislative Mem in Support, Bill Jacket, L 1993, ch 432, 1993 Legis Ann at 311 [“Confidentiality in rape crisis counseling is essential in creating trust, the cornerstone of any therapeutic relationship. Unless the victim is guaranteed confidentiality, he or she will be inhibited in discussion and unable to receive the full benefits of counseling”].)

	The privilege by its terms applies to confidential communications disclosed by a client to a rape crisis counselor and includes advice given during the counseling. A “client” is defined in CPLR 4510 (a) (3) as a person seeking or receiving counseling concerning any sexual offense, including sexual abuse, incest, or attempts to commit any of those offenses as defined in the Penal Law. A “rape crisis counselor” is defined in CPLR 4510 (a) (2) as a person who is certified by an approved rape crisis program after completing a training program specified by Public Health Law § 206 (15), and who is being directed and supervised by an approved rape crisis program. 

	Once the privilege attaches to a confidential communication, the client, to maintain the privilege, and a rape crisis counselor, and any person working for the rape crisis program are prohibited from disclosing the communication and any records or recordings made in the course of the counseling. Nor may those parties be compelled to disclose the communications or records.

	CPLR 4510 (b) sets forth three exceptions to the privilege: (1) the client authorizes disclosure; (2) the communication reveals the client’s intent to commit a crime or other harmful act; and (3) the client waives the privilege by filing charges against the counselor or the rape crisis program and the charges relate to the confidential communication. In addition to these exceptions, Family Court Act § 1046 (a) (vii) provides that the privilege may not be invoked in child abuse or neglect proceedings.

	In recognition that the privilege may be breached in a criminal case when necessary to enforce a constitutional right of a defendant, CPL 60.76 establishes a procedure for an in camera review of the privileged information and disclosure as may be required. (See Pennsylvania v Ritchie, 480 US 39 [1987]; People v Bridgeland, 19 AD3d 1122, 1125 [4th Dept 2005] [where a witness’s credibility was “crucial” and there was a good faith basis to believe that her testimony was false, the psychologist privilege “must yield to defendant’s constitutional right of confrontation”]; People v Jaikaran, 95 AD3d 903, 904 [2d Dept 2012]; Peter Preiser, Practice Commentaries, McKinney’s Cons Laws of NY, Book 11A, CPL 60.76; cf. People v McCray, 23 NY3d 193, 198 [2014] [the trial court properly denied disclosure of confidential mental health records after the court conducted an in camera review of the records and determined the “defendant’s interest in obtaining the records to be outweighed by the complainant’s interest in confidentiality; and defendant’s interest could be outweighed only if there was no reasonable possibility that the withheld materials would lead to his acquittal”].) 

