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EXAMINERS OF REPORTS OF GUARDIANS, COMMITTEES AND
CONSERVATORS PURSUANT TO MENTAL HYGIENE LAW ARTICLE 81

APPOINTMENT

A. Examiners are appointed annually in the month of December for a one-year term

in accordance with Mental Hygiene Law § 81.32(b) and section 806.17(a) of this

Court’s rules (22 NYCRR 806.17[a]). 

B. Mental Hygiene Law § 81.32(b)

1. The Presiding Justice or a Supreme Court Justice or special referee

designated by a majority of the Appellate Division Justices at the request of

the Presiding Justice

2. Shall examine or cause to be examined by examiners designated by the

Presiding Justice or the Justices

3. Initial and annual guardian reports
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C. In the Third Department, the Presiding Justice  appoints an examiner in each of the

28 Counties comprising the Department.  A current list of examiners in the Third

Department is reproduced in the appendix.

D. Upon appointment, each examiner is provided with a  copy of the order of

appointment, a copy of the Third Department rule regarding examiners, suggested

initial and annual guardian report forms and initial and annual examiner report

forms, prior CLE materials, and a notice of appointment pursuant to Part 36 of the

rules of the Chief Judge (USC 872).  The Third Department rule is reproduced in

the appendix.

E. All of these materials may also be found on the recently introduced webpage for

examiners on the Appellate Division, Third Judicial Department website.  The

website can be found at www.nycourts.gov/ad3. To access the webpage, under

programs click on MHL Article 81 Examiners. The webpage contains reference

materials, the applicable rule, and forms.   A facsimile of the website and the

examiner webpage is reproduced in the appendix.  
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The webpage also contains a link to the website of the Office of Guardian

Fiduciary Services.  This office was established by the Office of Court

Administration to  “coordinate education, training and information services for

New York Fiduciaries”, including guardians and examiners.  This site is an

invaluable source for such information. 

The site may also be used to re-register as an examiner for purposes of Part 36 of

the Rules of the Chief Judge.

As a part of this CLE program, this  office is providing these materials to

examiners in the form of software for use on your computer system. 

F. The Presiding Justice has requested all Administrative Judges to advise Judges and

Justices in their Districts to forward a copy of any order appointing a guardian to

the Appellate Division and the examiner for the County of appointment. 

Accordingly, upon appointment, the examiner should notify the judges and justices

in his or her County of the appointment and request that copies of any orders

appointing guardians be sent to their office.  The examiner should also contact the

appropriate clerks in the County.      
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G. In the case of a conflict, the examiner may make a letter application to the

Appellate Division for appointment of a special examiner to examine a guardian’s

report in specific instances. The Presiding Justice may appoint a special examiner

or direct that the report be examined by an examiner in another County.

PART 36 OF THE RULES OF THE CHIEF JUDGE

A. On November 15, 2002 Chief Judge Kaye issued an administrative order repealing

former Part 36 of the Rules of the Chief Judge and adopting a new Part 36

effective June 1, 2003. Pursuant to this part, court examiners are required to

comply with various application procedures and reporting requirements (22

NYCRR 36.1[a][6]).  A copy of Part 36 is reproduced in the appendix.

B. Appointment as examiner must be made from a list of applicants established by the

Chief Administrator of the Courts (22 NYCRR 36.2[b][1]).  For examiners in the

Third Department, the list of applicants is approved by the Presiding Justice.  The

procedure to follow in order to be placed on the list is to complete and submit the

application for appointment (UCS-870). This can be done by hard copy and mailed

to the New York State Office of Court Administration or on line at



5

www.nycourts.gov/gfs. Once the application is processed, it is submitted to the

Presiding Justice for approval.  Upon approval, the name is placed on the approved

list for appointment.  Applicants must reregister every two years to remain on the

list (22 NYCRR 36.3[d]).

C.  Filing requirements  

1. An examiner must file, within 30 days of appointment, a Notice of

Appointment and Certificate of Compliance (UCS 872) with the Examiner

Office in the Third Department (22 NYCRR 36.4[a][1]).  A copy of UCS

872 is reproduced in the appendix. 

2. An examiner does not have to file Statements of Approval of Compensation

(UCS 875) (22 NYCRR 36.4[b][1]).  Examiner compensation is reported

annually to the Office of Court Administration by the Judge approving the

compensation  (Judiciary Law §35-a; 22 NYCRR 26.1)

D. Pursuant to 22 NYCRR 36.3(b), as well as Mental Hygiene Law §81.41,

examiners are required to fulfill an education requirement approved by the Chief

Administrator.  This requirement is met by attendance at the Third Department

training program.
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E. Eligibility

1. Examiners must meet the eligibility requirements of 22 NYCRR 36.2(c).

2. Examiners must comply with the limitations regarding compensation  set

forth in 22 NYCRR 36.2(d). 

a.  22 NYCRR 36.2(d)(2) prohibits compensated appointments by a

Court as a fiduciary under this Part if a person or entity was awarded

more than an aggregate of $50,000 under this Part the previous

calendar year. It should be noted that this aggregate amounts

includes fees awarded as examiner as well as any other fees awarded

to you as a fiduciary subject to Part 36.  

b. 22 NYCRR 36.2(d)(1) prohibits more than one appointment within a

calendar year for which compensation in any calendar year is

anticipated to be more than $15,000.  For the  purposes of an

examiner in the Third Department, each individual guardianship

examined is considered to be one appointment.

DUTIES- FIDUCIARIES

A. Pursuant to Laws of 1992 (ch 698 § 4[a]), all conservators and committees

appointed prior to the effective date of Mental Hygiene Law article 81 are
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governed by the reporting requirements of Mental Hygiene Law §§ 81.31, 81.32 as

of May 1, 1994. In some cases, the order appointing the guardian directs that a

guardian’s report need only be filed at the termination of the guardianship or when

ordered by the Court.   Mental Hygiene Law § 81.31(a) mandates that a report be

filed annually in May.  Consequently, the statute supercedes any prior order, and

the examiner should discuss with the appropriate Court how to rectify this

situation.  The issue may be resolved by requesting a report, or the order may have

to be modified to fulfill the requirements of the statute.

B. Pursuant to Mental Hygiene Law article 81, the court may also appoint special

guardians (Mental Hygiene Law § 81.16 [b]) and temporary guardians (Mental

Hygiene Law § 81.23[a]). The examiner does not examine reports of either of

these guardians. Although this is not expressly set forth in the statute, Mental

Hygiene Law § 81.32(b) authorizes examiners to examine “all such reports”, 

referring to initial and annual reports described in Mental Hygiene Law § 81.32

(a)(1),(2).  Special and temporary guardians do not file these reports.

1 .Special guardians may be appointed to accomplish a protective

arrangement or a single transaction or series of transactions (Mental

Hygiene Law § 81.16[b]; see e.g. Matter of Janczak, 167 Misc2d 766). 
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Authority is set forth in the order of appointment, and the special guardian

reports to the court.   The special guardian therefore does not have to

comply with the reporting requirements of Mental Hygiene Law § 81.33

(Bailey, 1998 Supp Practice Commentaries, McKinneys Cons Laws of  NY,

Book 34B, Mental Hygiene Law § 81.16, at 135).

2. Temporary guardians may be appointed during the pendency of the

guardianship proceeding to prevent waste of assets or harm to the alleged

incapacitated person. (Mental Hygiene Law § 81.23[a]; see e.g. Matter of

Rochester Gen Hosp, 158 Misc2d 522).  As with the special guardian, the

temporary guardian reports to the court and powers are set forth in the order

of appointment.

C. Examiners are responsible for the examination of the accounts of guardians

appointed for adult incompetents pursuant to Mental Hygiene Law article 79

(Mental Hygiene Law § 79.17[b]).

1. The report in such cases is to be filed with the court annually on the

anniversary date of appointment (Mental Hygiene Law §79.17[a],[c]).

2. If the guardian holds property other than benefits from the Veteran's

Administration or income therefrom, the report must meet the requirements



9

of Mental Hygiene Law article 81 and SCPA 1719.  If only Veteran's

Administration benefits and income therefrom are involved, the report must

meet the requirements of SCPA 1719 (Mental Hygiene Law §79.17[c]). 

DUTIES- REPORTS

 Examiners are to examine initial and annual guardian reports within the times and

in the manner required by Mental Hygiene Law § 81.32(a) (22 NYCRR 806.17[b][1]).  

A.  Examiners are not responsible for the examination of intermediate or final reports

- such reports are judicially  approved by the appointing court upon that court's

determination or a motion for the confirmation of a report of a referee  appointed

by that court (Mental Hygiene Law §81.33[e]). 

1. It has become an increasing concern that once an incapacitated person dies

the guardianship is no longer monitored. Under the statute, upon the death

of the incapacitated person, the court shall discharge the guardian (Mental

Hygiene Law § 81.36[a][3]).  As a part of the discharge process, a final

report is ordered by the court, which is to contain the same information as

in the annual report, less the personal care information required by Mental

Hygiene Law § 81.31(b)(5),(6) if the case deals with a deceased
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incapacitated person. (Mental Hygiene Law § 81.33[b]). Under the statute,

the examiner is not responsible for the examination of final reports.

Currently, there is no set time after death by which the guardian is required

to move for such discharge, nor is it required  that the guardian advise the

court or examiner of the death.  In many cases, the death of the

incapacitated person is discovered upon the failure of the guardian to file an

annual report.   It has been recommended that the statute or the rules of the

Chief Judge be amended to require the notification of the court and the

examiner, and the filing of a final report  to be reviewed by the examiner,

within a set time frame of death (Report of the Commission on Fiduciary

Appointments , pp 26-27 [Feb. 2005]).

2. Given these circumstances, upon the determination that an incapacitated

person has died, the examiner should advise the guardian and the

appointing court of the need to have a final report filed and to discharge the

guardian.  Additionally, although the examiner cannot act as examiner in

these cases, the examiner should advise the court that the court may appoint

the examiner as referee to review the report and report to the court pursuant

to Mental Hygiene Law §81.33(d). In this capacity, the examiner acting as
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referee is to be compensated by order of the  appointing court by the estate

or by voucher (Mental Hygiene Law § 81.33[e]).  It should be noted that

the examiner functions in this capacity as a referee acting in a quasi-judicial

capacity to hear and report, and Part 36 of the Rules of the Chief Judge is

not applicable to this function (22 NYCRR 36.1[a][9]).  The examiner

should follow up in these cases to ensure that the guardian is properly

discharged.

B. In some instances, guardianships have become inactive and either the guardian

and/or incapacitated person cannot be located.  Examiners may move to discharge

guardians pursuant to Mental Hygiene Law §§ 81.06(a[6]), 81.35, and § 81.36(b). 

In such situations, the examiner should consult with the appropriate court to

determine if the guardianship should be closed.  In the Second Department, Kings

County is implementing an abandoned case calendar for such cases.  Some

examiners in the Third Department have initiated similar proceedings on an ad hoc

basis.

1. While the procedures in each case will have to be tailored to the unique

circumstances of the case, certain guidelines should be considered:   
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a. Notice of the proceeding should be given as directed by the court, to

include the executor or administrator of the estate of a deceased

incapacitated person (Mental Hygiene Law § 81.33[c])  and persons

entitled to notice pursuant to Mental Hygiene Law § 81.16(c)(3) 

(see Mental Hygiene Law § 81.36[c]).  The examiner may also

consider requesting that, if possible,  notice be given to presumptive

distributees and beneficiaries (cf. Mental Hygiene Law §81.21[c]).

b. Any bond which exists should not be discharged. 

c. The order closing the guardianship should be without prejudice to

the rights of any distributee or interested party to seek an accounting

or appointment of a new guardian.      

C. Mental Hygiene Law article 81 authorizes the appointing court to grant the

guardian authority to create a supplemental needs trust (SNT)  (Mental Hygiene

Law §81.21[a][6]; see EPTL 7-1.12; Social Services Law §366[2][b][2][iii];

Matter of Rubin, 4 Misc 3d 634; Matter of Pace, 182 Misc 2d 618; Matter of

Moretti, 159 Misc2d 654). With increasing frequency, guardians appointed

pursuant to the Mental Hygiene Law establish such trusts.
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1. The reporting requirements of the trustee are determined by the order

establishing the trust.  Courts often require annual accountings in such

cases similar to those required by Mental Hygiene Law § 81.31 so that the

protections of Mental Hygiene Law article 81 are not circumvented  (

Matter of Greenstein, 195 Misc2d 628, at 631-632; Matter of Morales,

NYLJ, July 28, 1995, at 25, col 1).  Some courts, however, do not require

accountings by the trustees (see e.g. Matter of Kaidirmaoglou, NYLJ, Nov.

5, 2004, at 28, col 2).    

2. In cases in which the SNT is established by the guardian or as a part of the

guardianship proceeding, the examiner’s report should include the assets of

the SNT in the estate assets.   If the guardian is also the trustee, the order

should require that reports for both be submitted to the examiner.   If the

guardian and trustee are not the same person, the order establishing the trust

should require that the trustee serve a copy of an annual report upon the

guardian to be included in the guardian’s report to the examiner (see Robert

and Robert, Practical Issues When Serving as a Trustee of a Supplemental

Needs Trust, at A-12). 
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3. In some cases, a SNT is established separately from the establishment of the

guardianship.  In these cases, the assets of the SNT may not be considered

part of the guardianship.  It should be noted, however, that in many

instances a court will require that a trustee of a SNT  file an annual report

in the manner required by Mental Hygiene Law § 81.31, and may indicate

that the report is to be reviewed by the examiner.  In such cases, any

examination of the report should be compensated by order or voucher of the

court which established the SNT.

D. Pursuant to Mental Hygiene Law§81.30 (a), and § 81.31 (b), the form of guardian

reports are to be "prescribed by the [appointing] court". Currently, there are no

official forms for State-wide use.  The Office of Court Administration is working

to produce a handbook for guardians and examiners which will presumably

include standard forms.  

1. In the absence of an official form, the Third Department has promulgated

forms which have been distributed to you and which are available on the

court’s site.  These forms are reproduced in the appendix. Given the

language of the statute, however, it should be understood that these forms

are not meant to replace forms in use in local courts which meet the
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requirements of Article 81, but are available only as suggested forms in

those counties in which no applicable forms are available. Other forms are

available which may be acceptable to a local court (see e.g. McKinney’s

Selected Cons Forms,  Mental Hygiene Law §81.31-F 1, Annual Report of

Guardian; 18 Carmody-Wait 2d, Proceedings for Appointment of Guardian

for Personal Needs and Property Management §109:109)

E. Initial and Annual reports of guardians are to be examined within thirty days of

filing. (Mental Hygiene Law §81.32[a][1],[2]). 

In the Third Department, the report of the examiner for initial reports is to be filed

within 60 days of the filing of the guardian report (22 NYCRR 806.17[b][2]). 

Within 30 days of the due date for the examiner’s initial report, the Appellate

Division Examiner Office will send a letter to the examiner advising of that the

examiner’s initial report is due. 

The report of the examiner for an annual report is to be filed by September 15 for

guardian reports filed in May and otherwise within 90 days of the filing of the

guardian report (22 NYCRR 806.17[b][2]).  Each year the Examiner Office will

provide the examiner with a printout of the guardianships listed as active in the
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Examiner Office database to assist in monitoring guardian compliance with

reporting requirements. 

1. Appointing courts in the Third Department have been asked to send copies

of appointments pursuant to Article 81 to the examiner for the County and

to the  Examiner Office.  Upon receipt, the Examiner's Office sends a letter

to the examiner advising of receipt of the order and setting forth the time

requirements for the filing of guardian and examiner reports.

2. The original examiner report is filed on five days’ notice to the guardian in

the office of the clerk of the Court which appointed the guardian.  For

Supreme and County Courts, this is the County Clerk (see County Law §

525; CPLR 9702).  For Surrogate’s Court, this is the Clerk of Surrogate’s

Court (see SCPA 2605).

3. Within five days of the filing of the original report, a copy of the report is

to be filed with the Clerk of the Appellate Division (22 NYCRR 806.17

[b][3]). The Court now offers examiners the option of electronic filing by

accessing the OmniForm documents on the examiner website.  These forms

can be saved to your personal computer, completed and mailed as an email

attachment to:

AD3Examiner@courts.state.ny.us.  
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Confirmation of receipt will be sent by e-mail to the sender.

4. Examiner reports are to be in the form prescribed by the order appointing

the examiner (Mental Hygiene Law§ 81.32[e]; 22 NYCRR 806.17[b][2]). 

Pursuant to the Rules of the Chief Administrator of the Courts, reports

submitted to the courts must be signed by the attorney with the name of the

attorney printed or typed directly below (22 NYCRR 130-1.1a).  Generally, 

the form of report has not been prescribed in the appointing orders, and this

office has developed forms to be used for examiner reports. These forms

are available from the Appellate Division or online on the website for

examiners.  Copies of these forms are reproduced in the appendix.

ENFORCEMENT

A. 22 NYCRR 806.17 (b)(4) states that, upon the failure of a guardian to file a timely

or sufficient report, the examiner shall serve a demand or follow other steps

pursuant to Mental Hygiene Law § 81.32 (c), (d).  

1. Demands are to be served by certified mail upon the guardian or resident

agent (Mental Hygiene Law § 81.32[c][1]; [d][1]). 



18

2. When no report is filed, an examiner is to demand a report within 15 days. 

No time frame is set forth when a demand is made for a revised report or

proof of an item .

B. Upon failure to comply with a demand, the examiner may move in the appointing

court for an order requiring compliance, reducing or denying compensation for the

guardian, or  removing the guardian (Mental Hygiene Law § 81.32[c][2];[d][2]; §

81.35).  

1. Pursuant to Mental Hygiene Law § 81.35, a motion to remove the guardian

is to be served on the guardian and all persons entitled to notice pursuant to

Mental Hygiene Law § 81.16(c)(3). \

2. The guardian may be removed “absent a showing of good faith” (Mental

Hygiene Law §81.32[c][2];[d][2]).

C. Courts have indicated that the fees required by CPLR 8020 for the filing of a

motion are not applicable to examiners, as they are public officers acting as an arm

of the court (see Matter of Ficalora, 1 Misc3d 602; Matter of Masi, 1 Misc3d 599). 

The appointing Court will fix the compensation for the examiner on such a motion. 
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A more in-depth treatment of motion practice is presented in another section of the

materials.

COMPENSATION

A.  Fees for examiners are governed by 22 NYCRR 806.17(c).  

1. The fee for examination of an initial report is $100 (22NYCRR

806.17[c][1]).

2. The fee for examination of an annual report is determined by a sliding scale

with a minimum of $150 for estates under $5000 and a maximum of $1000

for estates over $1,000,000 (22 NYCRR 806.17[c][2]).  

3. The fee is based upon the net value of the estate at the end of the calendar

year for which the guardian’s report has been submitted (22 NYCRR

806.17[c][2]).  This includes real estate and trust assets if the trust is

incidental to the guardianship. 

B. The examiner is also entitled to reimbursement for  necessary and reasonable

disbursements (22 NYCRR 806.17[c]).
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C. A fee is allowed based upon the examination of a report.  Consequently, there is

generally no additional payment for work which is done in  the normal course of

events to obtain compliance with the statutory requirements, i.e., identifying and

communicating with the guardian to obtain a report.

D. The rule does allow for payments in excess of the scheduled amounts for

extraordinary circumstances (22 NYCRR 806.17[c][2]).  These may include

actions such as a conference with a judge to obtain compliance or a case in which

extra time is necessary because of some unique legal aspect regarding the

guardianship. The fact that extra time is expended on a particular estate is itself

not sufficient to justify a payment above that allowed by the fee schedule.  Any

requests for such payment should be accompanied by an affirmation setting forth

the time expended and a description of the work done. If these actions result in an

order by the appointing court, the examiner should request that payment of the

examiner’s fee and disbursements be provided for in the order or by voucher

approved by that court.

E. The rule also allows for payment for examination of annual reports filed for

previous years on a quantum merit basis (22 NYCRR 806.17[c][3]).  When reports
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for multiple years are filed, they should be accompanied by an affidavit setting

forth the time spent on the reports for previous years and a description of the work

done.

F. For estates of less than $5000, a State voucher (available on the Third Department

website under “Forms - standard voucher”) is approved by the Presiding Justice or

his or her designee, and forwarded to the appropriate Judicial District

Administrative Office for processing (22 NYCRR 806.17[c][4]).  Vouchers should

include a description of the report examined, setting forth the index number of the

guardianship and the year of each  report examined.

G. For estates over $5000, the fee is paid by order of the Presiding Justice  (22

NYCRR 806.17[c][4]).  Three certified copies of the order fixing the

compensation are issued to the examiner; one copy should be filed with the

appropriate clerk’s office, one copy served upon the guardian for payment, and

one copy kept for the examiner’s records.

H.  If a guardian wishes to dispute a fee, the guardian must, within 15 days after

service of an order directing payment by the estate of the fee, apply to the

Presiding Justice in writing on notice to the examiner for review and

reconsideration of the amount disputed (22 NYCRR 806.17[c][5]).










































































































