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ARTICLE 81 MENTAL HYGIENE LAW
EXAMINER'S DUTIES AND ENFORCEMENT

Examiners are first mentioned in Mental Hygiene Law article 81 under section
81.32. The Appellate Division appoints examiners for the purpose of examining the
reports of the guardians and thereafter reporting their findings. The reports authorized to
be examined are initial reports (Mental Hygiene Law 881.30) and annual reports (Mental
Hygiene Law 881.21). The examination of final reportsis set forth under section 81.33
of the Mental Hygiene Law and is left to the Court to accomplish or it may appoint a
referee for that purpose.

The guardians appointed under Article 81 are required to file their initial report
within 90 days of their appointment and the issuance of their commission (Mental
Hygiene Law 881.30[a]), and their annual reports in the month of May for the preceding
calendar year ending December 31% (Mental Hygiene Law §81.31[a]). Besidesthe
Mental Hygiene Law, the attention of examinersis drawn to Third Department Rules,

specifically section 806.17 (22 NY CRR 806.17), which is reproduced as Attachment 1.

I. INITIAL ACTIVITY BY EXAMINERS

Generdly, in the Third Department one examiner is appointed for each County.
Other Appellate Division Departments handle the appointment of the examiner in a
different manner so that the examiner is appointed in the original order by name from a

Court list.



Initially the examiner must become known to both the bar and the court. This can
be accomplished in numerous ways, including:

1 Putting a news release in the county bar publication.

2. Writing to the Supreme Court Justices, County Court Judges and
Surrogates to announce your appointment as examiner.

This notice to the judge should also request that future Article 81 orders
declaring an incapacitated person (I1P) should include a decretal paragraph directing that a
copy of the order of appointment be given to the examiner. Also, the Court order should
contain a decretal paragraph directing the guardian to send copies of the initial report and
the annual report to the examiner in addition to having the original filed in the County
Clerk's office.

3. Y ou may contact the Supreme Court Clerk to determine if their database
can give you alist of the existing Article 81 cases which list may be updated annually.

4, If you are a new examiner you should have alist of the existing Article 81
cases from the previous examiner. Y ou may notify the guardians and attorneyslisted in
the Article 81 cases of your appointment as examiner. Most Article 81 orders do not
have the examiner's name listed, nor do they include any direction to file a copy of the
initial and annual report with the examiner. It may be helpful to write aletter to the
guardian or counsel in all existing Article 81 casesto identify yourself and your address

and to direct that a copy of the reports be sent to you.



1. RECEIVING REPORTS AND REVIEW

Mental Hygiene Law 8 81.32 (a) states that both the initial and annual
reports shall be reviewed by the examiner within 30 days of filing. However, Rule 22
NY CRR 806.17 (b) (2) directs that, in the Third Department, the examiner shall file a
report on the guardian'sinitial report within 60 days and shall file his report on the
guardian's annual report by September 15", if the report isfiled in May or otherwise
within 90 days of filing.

The best policy isto not delay - review the guardian report as soon as possible and

file your report listing that all is satisfactory or listing the deficiencies. Thereafter you

may address these deficiencies.

1. Scope of review by Examiner.

A. Determineif IP has been provided proper medical care, mental health
care, physical care given his existing limitations and conditions.

B. Determineif the place of residence and living conditions are appropriate
for the IP while keeping in mind that Mental Hygiene Law 8§ 81.03 states the purpose of
this article is to have the least restrictive form of intervention and grant the IP the greatest
amount of independence.

C. Determineif the IP's finances have been handled properly.

I use of the principal funds.



Vi.

investment of the principal funds.

use of the income for the benefit of IP.

expenditures made for IP.

disposition of assets for the benefit of other

people than the IP. This review should be undertaken
to determine if there was compliance

with Mental Hygiene Law § 81.21.

determine the amount and propriety of

compensation paid to the guardian, to any

trustees and to attorneys.

D. Determinethat the guardian made at least 4 visits with the IP in the last

calendar year.

E. Determineif the guardian used ultimate care and upmost degree of trust

in handling the affairs of the IP?

2. Guardian Compensation

Guardian compensation is set forth in Mental Hygiene Law § 81.28. Prior to

December 13, 2004, the statute required reasonable compensation "similar to the

compensation of atrustee pursuant to SCPA 2309. After December 13, 2004, the

compensation is established by the court adopting a plan for reasonable compensation

taking into account the authority of the guardian to provide for persona needs and/or

property management and the services actually provided. Mental Hygiene Law § 81.28



authorizes the court to reduce or deny compensation for guardians who have not

discharged their duties.

3. Guardian Limitations

The Rules of the Chief Judge (22 NY CRR 36.2 [c]) set forth certain l[imitations on
the activities of guardianship. 22 NY CRR 36.2 (c) (8) states that no guardian shall be
appointed as his or her own counsel and no person associated with alaw firm of that
guardian shall be appointed as counsel to that guardian unless there are compelling
reasons to do so. 22 NYCRR 36.2 (c) (9) states that no attorney for an alleged
Incapacitated person shall be appointed as guardian to that person or as counsel to the
guardian of that person. 22 NYCRR 36.2 (c) (10) states that no person serving as court
evaluator shall be appointed as guardian for the incapacitated person except under
extenuating circumstances that are set forth in writing at the time of the employment.
These sections are recently adopted in order to prevent attorneys from receiving fees as
evaluators and guardian, or as attorney and guardian. This was adopted for the integrity
of the system and to allow independent individuals to hold these several different
positions.

Question: Can a guardian hire his own firm as the attorney for the IP and be paid a
guardian fee and attorney fee?

In theory, the answer would be no, however, | refer you to Matter of Ress, 8

AD3rd 114 (1% Dept. June 2004). (reproduced as Attachment I1) In that case the court



held that the "guardian was confronted with unique circumstances and had a compelling
reason to justify his acting as his own attorney”. The factsinvolved alawsuit to reinstate
the IP'sinsurance policy for home nursing care and the guardian attorney was unable to
find another attorney to handle the matter that was perceived unlikely to succeed.
However, in that same case the court denied legal fees requested by the guardian as an
attorney to handle a simple bank matter which did not necessarily involve legal expertise.
Question: Can a guardian be appointed trustee of a special needs trust (or inter
vivostrust ) and be paid both a guardian commission and a trustee commission?

Y our attention is drawn to Matter of Arnold O, 279 AD2d 774 (3d Dept. 2001)

(reproduced as Attachment I11) where the court held that a trustee is entitled to trustee
fees under SCPA 23.09 and the guardian is entitled to guardian fees under Mental
Hygiene Law § 81.28. The court only limited the guardian fees to time spent outside of
handling the trusts assets. In that matter the attorney\guardian\trustee received guardian
compensation of $9,940 and trustee commissions in the amount of $9,557. He also
received attorney's fees for $6,700 for legal work which was done prior to the enactment
of 22 NYCRR 36.2 () (8).

Examiners should review any attorney's fees being paid by the guardian of the IP.

The same should be reasonable and may need to be reviewed and approved by a court.

1. FILING EXAMINER'S REPORT




The examiner's report is filed with the Clerk of the Court which appointed the
guardian, with a copy filed in the Appellate Division, and the guardian or his attorney (
22 NYCRR 806.17 [b] [3]). Thereport isfiled on 5 days notice to the guardian. The
rule does not require that the report be filed with the judge who issued the initial order;
however, it is recommended that a copy also be filed with the judge. Thisis especialy
true if there is a deficiency found in the report so that the judge is made aware of the
deficiency. In many instances ajudge may call a conference if the judge feels that the
deficiency warrants that action. By filing the examiner's report with the judge, the judge
Is made aware that there has been compliance with the Article 81 order issued by the
court. If thereisadeficiency, the judge is aware of the same and therefore has a better
understanding of any future motion that may be filed by the examiner in that Article 81

proceeding.

V. GUARDIAN'S FAILURE TO REPORT

1. Failureto file guardian's report.

The failure of the guardian to report is addressed in Mental Hygiene Law 8§ 81.32
(c). Thefirst requirement isfor the examiner to send a demand letter by certified mail for
the guardian to report within 15 days. If the guardian still fails to report, the examiner

may file amotion requesting an order from the court for compliance with the demand to



perform the duty required of the guardian, and/or reduce or deny any compensation to the

guardian, and/or remove the guardian.

2. Removal of Guardian.

A. Removal of the guardian is outlined in Mental Hygiene Law 8§ 81.35. The
court must be shown that the guardian has failed to comply with the order, or is guilty of
misconduct, or the guardian may be removed for any other cause which to the court shall
appear just.

B. Notice of this motion must be served on the guardian and all other persons
entitled to notice under section 81.16 (c) (3). In the court's determination of this motion it
will fix the compensation for the legal fees incurred by the examiner.

C. The guardian may appear pro se or with counsel. Courts have generally
been receptive to granting additional time for the guardian to comply with whatever the
alleged deficiency may be. If the guardian fails to appear or there is no good faith shown
on the part of the guardian, the court may remove him for hisfailure to comply with the

court order or misconduct.

3. Incomplete reporting by guardian
If areport has been filed by a guardian but the report has deficiencies and is
incomplete, the examiner shall demand that the guardian revise the report and submit the

appropriate proof necessary. This demand should also be served by certified mail



(Mental Hygiene Law 8§ 81.32 [d][1]). If the guardian continuesin his default to provide
the necessary documents, then the examiner may make a motion to require the
compliance and request the court to also deny or reduce the compensation of the guardian
or remove the guardian in the absence of showing that the guardian has acted in good

faith (Mental Hygiene Law § 81.32 [d] [2]).

4. Discovery by Examiners.

Mental Hygiene Law 8 81.32 (e) allows examiners to have oral examination of
guardians or other witnesses under oath and reduce the testimony to writing. Thisisin
the nature of an examination beforetrial in acivil proceeding. The examiner should file
the demand notice of oral examination on the guardian giving at least five days notice.
The expense of the examination shall be paid out of the estate of the IP.

Reproduced as attachment |V are a notice of motion (Attachment IV A), affidavit
(IV B), and proposed order in the nature of enforcement for guardian's failure to report
(IV C). Also reproduced is an affidavit for attorney's fees by the examiner for bringing

the motion and proposed order (1V D).

V. PROBLEM AREAS

There are three problem areas which need to be brought to your attention:

1. Transfer of assets out of the estate for the benefit of others other than the



2. Department of Social Services acting as guardian.

3. Equitable compensation for guardians.

1. TRANSFER OF ASSETS OF ESTATE

A. Reference is made to Mental Hygiene Law 8§ 81.21. This section allows the
court to grant the power to make gifts (Mental Hygiene Law § 81.21 [a] [1]). The usual
court order authorizes the making of gifts. The examiner should insist that the guardian
petition the court whenever there is atransfer of any substantial asset of the IP for other
than the IP's direct benefit. The making of gifts should be considered normal gifts made
by the IP during his lifetime or normal gifts of an individual, to wit: Christmas presents,
church donations, birthday gifts, etc.

B. In order to transfer substantial assets of the incapacitated person there must
be compliance with Mental Hygiene Law 8§ 81.21 (b), which requires a petition to set
forth the factors to be reviewed by the court. Information required in the petition include:
1) description of the proceeding and whether any prior proceedings have been made, 2)
the financial obligations of the IP for his own maintenance, support and well being, 3)
property proposed to be conveyed, 4) disposition of such property, 5) whether the IP has
sufficient capacity to make the disposition or consent to the same, 6) whether IP has
executed awill or other written instrument making known his desires, 7) description of

any significant gifts or pattern of giving by the IP, 8) names of al presumptive



distributees of the IP as defined in 103 (42) SCPA.

Proper service of notice of petition should be made on those entitled to notice
under Mental Hygiene Law 8§ 81.07 and presumptive disbributees of |P and any person
designated in the will as a beneficiary (see Mental Hygiene Law 8§ 81.21 []).

C.  Factorsconsidered by the court are set forth in Mental Hygiene Law §
81.21 (d). Thesefactorsinclude: 1) whether the IP had sufficient capacity to make this
disposition and consented to same, 2) whether the disability is of short duration so that
the disposition should be delayed, 3) the needs and future needs of the IP and his
dependents, whether the same can be met with the remaining assets, 4) whether the
beneficiaries of the proposed disposition are the natural objects of the bounty of the IP
and in his testamentary plan, 5) whether the disposition will produce a estate or gift tax,
6) any other factors deemed relevant.

D. Many lawyers and guardians unilaterally attempt to transfer the assets of
the IP without first proceeding to obtain court approval, instead relying on their authority
in the order or in the statute to make gifts. You may, for example, observe in reviewing
an annual report disbursements of $10,000 to several of the children or grandchildren of
the IP without any court authority. It may be necessary to have the guardian describe and
explain these transfers. In most instances the guardian, through his attorney, will apply
for court approval of the prior transfer nunc pro tunc. If the guardian refuses to apply to
the court, the examiner may be required to bring a motion before the court to set aside

these conveyances and have them returned thereby causing the guardian to set forth afull



description of his activities and the basis for these activities so that the court may review
the samein relation to section 81.21.

One of the leading cases authorizing the transfer of assets of an IP is Matter of
John XX, 226 AD2d 79 (reproduced as Attachment V), where the court allowed the
guardian of an IP to transfer the bulk of his assets to the IP's adult daughters in order to
shield them from a potential medicaid lien for the cost of his nursing home care and

medical services. Medicaid planning is approved by the courts for the benefit of the IP's

family (Matter of Bipin Shah, 95 NY2d 148). It isaso authorized by law (Mental
Hygiene Law § 81.21). Thiscaseisinteresting in light of the factor set forth in Mental
Hygiene Law § 81.21 (d) (3) which considers the IP's history of gifting and whether the
IP's need for support from the remainder of the assets can be met after the transfer is

made (Matter of Forrester, 1 Misc3d 911 [reproduced as Attachment VI]).

2. DEPARTMENT OF SOCIAL SERVICES AS GUARDIAN.

A. There seems to be a built-in conflict of interest when the Department of
Socia Services (DSS) is aso the guardian of the IP. While aguardian of an IP owes his
duty to the IP to attempt to preserve his assets and do medicaid planing, DSSis under
great financial strain due to the medicaid expenses that are incurred by the government
for the nursing home care and medical expenses of the citizenry.

Therefore, it appears inconsistent for the County DSS to be the guardian of an IP

especialy if there are any assets involved.



B. A conflict could also exist in a no-asset case when the guardian needs to
determine the amount of care or medical procedures to be performed on the IP. DSS may
wish to consider, at the administrative level, taking the more conservative and fiscally
frugal option where an independent guardian may want different living arrangements or
certain medical procedures for the benefit of the IP in order to guarantee the greatest
amount of independence and the least restrictive form of intervention (Mental Hygiene
Law § 81.03) and to perform the guardian duties with the utmost care, diligence and
degree of trust and loyalty to the IP (Mental Hygiene Law 8§ 81.20).

One case experience was where a DSS as guardian allowed the IP's home to be
foreclosed in a county tax foreclosure at atime when the IP was a resident of the county
nursing home. It was necessary to bring a motion before Supreme Court for waste and
obvious dereliction of the duty of aguardian in allowing the IP's property to be lost under
these circumstances.

C. It may also be difficult to obtain the annual report filings as required by
statute from DSS. Eventually courts may shy away from appointing local social services
departments as guardians. In the interim, the examiner should be sensitive to these
apparent conflicts of interest and be alert to possible problems in both the personal needs
and property of the IP when DSSis guardian.

D.  The Legidature enacted SCPA 1750-b, effective March 16, 2003, where a
guardian appointed under SCPA 1750 could make any and all health care decisions for a

mentally retarded person including withholding or withdrawing life sustaining treatment.



This authority may eventually be granted to Article 81 guardians. Presently, an Article
81 guardian may apply to court to terminate the life sustaining treatment for an IP
(Mental Hygiene Law 8§ 81.29 [€]). Presently, the right to decline treatment is a personal

one and not one of substituted judgment (Matter of Barsky, 165 Misc 2d 175). An

interesting conflict may arise when DSSis the guardian and the question of life sustaining
treatment is confronted. In one instance DSS would have a concern to limit the medical
expense which the county incurs on behalf of the individual. On the other hand, DSS

guardian has afiduciary duty to the IP regardless of the financial ramifications.

3. COMPENSATION OF GUARDIANS.

The Mental Hygiene Law 8 81.28 was amended effective December 13, 2004 so
that guardians are now granted reasonable compensation taking into account their
authority and the services they provide for the personal needs and property management
of the IP. Prior, the court and guardian had the criteria of SCPA 2309 as a guideline.
Lawyer- guardians tend to demand a substantial hourly rate reflective of their profession,
to wit: $150 to $200 per hour. Experience shows that the Courts have generally allowed
$100 per hour for lawyer guardians. Non lawyer guardians have been granted rates of
pay from $15 to $40 per hour in Albany County by the several Supreme Court Justices.

There is no difference in the duties to be performed by a non lawyer or alawyer

guardian. In fact, the lawyer guardian would probably be doing less work and services



for the IP. The non lawyer guardian, in many instances, is afamily member who is either
caring for the IP at home or visiting the IP multiple times per week in the institutional
setting. Yet the rate of pay has traditionally been substantially less for non-lawyer
guardians. To some degree, this compensation differential will probably continue in the
future, and the examiners will be bound by the court orders which are obtained by the
guardians. Asexaminers you may wish to bring to the court's attention the difference in
the rate of compensation and the services rendered. The rate of pay for guardians should

be more uniform and equitable and based on the actual services rendered.



