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[6.0]  I. CONTEXT FOR THE LEGAL ISSUES 

The deaf and hard of hearing community is diverse. While an attorney can be accessible to people who 
are deaf or hard of hearing through accommodations such as sign language interpreters and CART (com-
puter- aided real time transcription), it is also important for the advocate to have some understanding of the 
implications of deafness. In particular, a review of the extensive literature written by and about deaf people1 
is beyond the scope of this chapter. However, those practitioners wishing to delve into the complex issues 
concerning advocacy for deaf individuals are encouraged to consult the special Spring 2011 issue of the 
Valparaiso University Law Review which is devoted to issues of concern to the Deaf Community.2 Major 
issues and information are briefly highlighted in this chapter. 

Deaf people constitute a unique community, sharing a distinct history as well as social clubs, newspa-
pers, sports leagues, poetry and theater. For those people who identify as culturally deaf, the greatest bond, 
of course, is American Sign Language (ASL). ASL is a beautiful, visual and spatial language using not only 
hand shapes and movements but also facial expressions and body language. Wholly distinct from English, 
ASL is the native language of many deaf people in this country, though differences exist in ASL use.3 

Linguists have confirmed that ASL, once dismissed by hearing people as simple gesturing, is a complete 
language with its own grammar, syntax and idioms. ASL is the subject of important research on the origins 
of human language and the development of cognitive functioning.4 As the result of advocacy by deaf or-
ganizations and parents of deaf children, ASL was recognized by the New York State Board of Regents in 
19925 and is being taught as a “second language” in some of the state’s high schools.6 

Proud of their language and angered by discrimination and poor educational services, a significant por-
tion of the Deaf community has been involved in a political movement for over a generation. The 1988 
protests at Gallaudet University, which led to the appointment of its first deaf president, symbolize the 
consciousness of the Deaf community. Many deaf people see themselves as members of a linguistic and 
cultural minority group rather than as handicapped individuals. Hearing people can find this “deaf pride” 
perspective difficult to understand. For example, controversy still surrounds cochlear implants—electronic 
devices surgically placed near the brain, which, with auditory training, can provide partial hearing to some 
deaf individuals. While cochlear implants have been heralded as a major medical breakthrough, many deaf 
people see such implants as unnecessary, demeaning and dangerous.7 As discussed in cover stories of the 
Atlantic Monthly8 and The New York Times Sunday Magazine,9 such views challenge widespread beliefs 
about deafness and some basic assumptions about disability. 

Although deaf pride has grown considerably over the past generation, deaf people face genuine obstacles 
in education, employment and daily life. Transcending such barriers requires reasonable accommodations 
or benefits such as social security insurance payments, which can be obtained only through the use of 
disability law. Advocates for deaf people are likely to view this tension between deafness as a disability and 
deafness as a culture in a variety of ways. 

For example, deaf people have different preferences as to terminology. Some want to be referred to as 
deaf or people who are deaf, others prefer hard-of-hearing and some feel hearing-impaired is accurate and 
appropriate. Deaf mute, which suggests an inability to communicate, is viewed as inaccurate and offen-
sive.10 

Deaf people also vary a great deal in how they function. The impact of a hearing impairment depends on 
many factors, such as the specific loss (i.e., in terms of decibels and frequencies) and the usefulness of any 
residual hearing. A very important factor is the age of onset, with the greatest impact being on children 
deafened before learning spoken language, the prelingually deaf. Many deaf people find that hearing aids, 
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although helpful, do not eliminate deafness (which hearing people often assume). As to speech, the ability 
and the desire to speak varies greatly among deaf people. 

Another area of misunderstanding is lip reading, also called speech reading. Some deaf individuals, 
usually people who have significant residual hearing or who were postlingually deafened, find lip reading 
very helpful. However, even in the most ideal circumstances (e.g., close proximity to the speaker, good 
lighting, no background noise), only a third of all sounds in spoken English are produced by distinguishable 
mouth movements.11 For many people who become deaf before learning English, lip reading is of little 
utility.  

For purposes of legal advocacy, accessibility for deaf people primarily involves ensuring the availability 
of qualified interpreters or other auxiliary aids and services. In order for a deaf person and a hearing person 
to communicate, a qualified interpreter is often needed by both. Since deaf people vary in sign language 
proficiency and some use oral communication methods, the interpreter must be able to identify and utilize 
the communication mode most appropriate for the individual. The Registry of Interpreters for the Deaf 
(RID)12 and the National Council on Interpreting (NCI) have established competence standards, ethical 
principles and testing procedures, for the certification of sign language interpreters. Assistance in locating 
certified interpreters can often be obtained from RID, Centers for Independence and deaf organizations. 

In New York, the need for qualified interpreters often goes unmet. A comprehensive national needs 
assessment was completed by the National Consortium of Interpreter Education Center to identify current 
and future needs for interpreter education programs. Results indicated that the number of interpreters 
available for deaf individuals has declined.13 As discussed in section V.A.4., infra, deaf people are fre-
quently provided unqualified interpreters or no interpreters at all. 

Aside from interpreters, note takers, CART services and video-based telecommunication devices pro-
vide effective methods of making aurally delivered materials accessible to deaf individuals. Another means 
of accessibility is a TTY (also known as a Telecommunications Device for the Deaf or TDD), a keyboard 
device which, when used by both parties, allows conversation to be typed back and forth over the tele-
phone.14 The relay system has been established to enable people with and without TTYs to communicate 
indirectly, through specially trained operators.15 The New York Relay Service is a statewide service that 
connects standard (voice) telephone users with deaf, hard of hearing, and deaf-blind people who use text 
telephones (TTYs) or voice carryover phones (VCO) through specially trained operators. Text telephones, 
however, have been largely superceded by other modes of communication, including IP relay (internet 
relay services) and VRS (video relay services).  

[6.1]  II. PUBLIC SERVICES AND PUBLIC ACCOMMODATIONS 

Although since 1925 courts have recognized the need for interpreters for deaf people accused of crime,16 
the civil right to an interpreter was, until recently, quite limited. The regulations promulgated under the 
Vocational Rehabilitation Act of 197317 articulated the right but, because of the Act's limited scope and 
enforcement, interpreters were rarely provided. The right was also recognized by a number of states, but 
with similarly little impact.  

Given the focus on accessibility and the broad coverage of the Americans with Disabilities Act (ADA), 
the provision of interpreters and auxiliary aids and services for deaf individuals greatly increased. Like 
many mandates under the ADA and its regulations, however, the duty to provide the deaf with such aux-
iliary aids is prescribed quite generally.18 Achieving genuine communication accessibility continues to 
require vigorous advocacy. 



 

4  

[6.2]  A. Health Care 

Among the areas in which interpreters are most important is the provision of health care. Effective 
communication is critical for the caregiver to accurately diagnose illness and for the deaf patient to give 
informed consent and understand what is happening during treatment. 

While there is no rule requiring that interpreters be furnished in every medical situation, the regulations 
adopted by the Justice Department mandate that interpreters be provided “where necessary to ensure ef-
fective communication.”19 

“The type of auxiliary and service necessary to ensure effective communication will vary in accordance 
with the method of communication used by the individual, the nature, length or complexity involved and 
the context in which the communication is taking place.”20 

[6.3]  1. Hospitals 

There should be little dispute that the ADA requires the provision of auxiliary aids and services to hos-
pital patients.21 The accommodations required will likely depend upon the complexity of the communica-
tion. For example, an individual who is deaf or hard of hearing may need a qualified interpreter to discuss 
with hospital personnel a diagnosis, procedures, tests, treatment options, surgery or prescribed medications. 
In comparison, in situations that do not involve substantial conversation an exchange of written notes to 
achieve effective communication may be appropriate.22 

New York Department of Health regulations specify that hospitals must provide an interpreter within 20 
minutes of a request (within 10 minutes in emergency situations) at no charge to the patient.23 Despite these 
mandates, interpreters are frequently not provided. For example in one New York case, a general hospital 
refused a request for an interpreter by a pregnant deaf patient. As a result, the woman was unable to 
communicate with caregivers about the risks and benefits of a cesarean delivery or to express her wishes. 
She filed a complaint with the New York City Commission on Human Rights and a settlement was reached, 
which required the hospital to institute mechanisms ensuring the availability of interpreters and to pay her 
$35,000.24 

[6.4]  2. Doctors’ Offices 

Even more widespread is the failure to provide interpreters in doctors’ offices. Some physicians may be 
unaware of the legal duty to ensure accessibility. However, a 1993 study reported in the Journal of the 
American Medical Association demonstrated that a majority of physicians know an interpreter is necessary 
to provide effective treatment to a deaf patient, but only a small minority actually provide interpreters.25 

In June 1994, the state attorney general filed a federal suit against the Mid-Hudson Medical Group, a 
19-physician group practice, which refused to provide interpreters to deaf patients. The action, brought 
under the ADA and the Rehabilitation Act as well as the state human rights and civil rights laws, challenged 
the defendants’ policy that “notepad communication” is sufficient, and sought injunctive relief as well as 
compensatory and punitive damages.26 The defendants filed a motion to dismiss, asserting, among other 
arguments, that the People of New York lacked standing to assert the rights of the deaf. In denying the 
motion, the court observed that “New York has unmistakably declared its interest in the nondiscriminatory 
treatment of its citizens,” and noted that “defendants’ alleged discrimination against its seven to ten deaf 
patients threatens all hearing impaired citizens and perhaps disabled citizens throughout [the state].” 27 
Mid-Hudson’s assertion that “the Attorney General is ‘nothing more than an interloper’ ‘who has no 
business’ asserting an ADA claim” was flatly rejected.28 
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The case was resolved on the eve of trial by a consent judgment. Defendants agreed to make individu-
alized decisions about providing auxiliary aids to deaf patients and to view a request for an interpreter as a 
“significant factor” in making that decision. They also agreed to train staff about the consent judgment and 
about hearing impairments, to notify all current and future deaf patients about the consent judgment, to 
document all communications with deaf patients concerning auxiliary aids (as well as the decisions made), 
to inform the attorney general’s office of each request and decision concerning auxiliary aids for a period of 
two years and to pay the state of New York $25,000.29 

The United States Department of Justice (DOJ) has also implemented and enforced regulations under 
titles II and III of the ADA to remedy the refusal of private health care providers to treat individuals with 
hearing impairments based upon that disability.30 For example, in April 1996, the DOJ entered into a set-
tlement agreement with a physician in Knoxville, Tennessee, following a claim that the physician had 
violated title III by refusing to accept an individual as a patient because she was deaf. The doctor agreed to 
(1) pay $2,000 as compensation to the complaining party, (2) pay $1,000 as a civil penalty to the DOJ, (3) 
“develop a written policy of nondiscrimination regarding treatment of patients with disabilities and spe-
cifically patients who are deaf,” and (4) train his employees to follow the nondiscrimination policy.31 
Similarly, in April 1999, the DOJ entered into a settlement agreement with a doctor in Des Moines, Iowa, 
following a claim that the doctor had violated title III by refusing to accept a patient because she was deaf. 
The doctor agreed to adopt a nondiscrimination policy to ensure that his office would care for current or 
prospective hearing-impaired patients, train his employees with respect to that policy, and pay compensa-
tory damages and a fine if he failed to abide by any of the agreed actions.32 

Under a federal consent decree approved by the Eastern District of Virginia on March 30, 2011, a Vir-
ginia hospital agreed to provide effective communication for patients and companions who are deaf or hard 
of hearing. The hospital also agreed to pay $95,000 in compensatory damages to aggrieved individuals and 
a $25,000 civil penalty to the United States.33 

The issue of who pays the cost of interpreter services is a major factor in determining whether the legal 
right to an interpreter has an impact upon actual practice. Although the state Department of Social Services 
(DSS) determined in 1985 that providers would be reimbursed for furnishing interpreters to Medi-
caid-eligible patients,34 this policy was not well known. In addition, the responsibility of private health 
insurers for interpreter costs was not clearly mandated. 

In 1996, the Public Health Law was amended to require health maintenance organizations (HMOs) to 
comply with the ADA and to “provide culturally and linguistically competent care” to meet the needs of the 
enrollee population.35 When complaints were filed with the New York State Attorney General that Oxford 
Health Plan’s physicians and providers were not providing deaf patients with competent sign language 
interpreters, an investigation was initiated. On July 17, 1997, the Attorney General and Oxford executed a 
memorandum of understanding ensuring that interpreters would be provided and the costs covered. 

Enforcement of the ADA by the DOJ and state Attorney General offices is having a significant impact on 
the development of ADA law and on the quality of health care deaf people receive. However, the timely 
provision of interpreters may also require the amendment of regulations (insurance, health, etc.) to include 
the interpreter fees as reimbursable costs. Commentators now advance another innovative proposal to cover 
interpreter costs is through a “pooled fund” or “communication access fund.” The theory behind the pro-
posal is to place the responsibility of making doctors’ offices accessible on all members of the profession 
and to spread the costs among them so that no one member of the profession bears a larger proportion of the 
cost than others.36 
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[6.5]  3. Mental Health Services 

As important as communication is to medical care, it may be even more fundamental in mental health 
care, where diagnosis and treatment often rely exclusively on clinician-patient dialogue. Because psychi-
atric care is often provided by government agencies, the higher accommodation standards of title II of the 
ADA are frequently applicable. 

In a 1994 federal case in Florida, deaf individuals receiving outpatient mental health care from a publicly 
funded clinic brought suit under the ADA to bar the layoffs of therapists who were fluent in sign language 
and knowledgeable about deaf culture. Facing budget problems, the clinic had planned to provide therapists 
without such skills, along with interpreters. In granting plaintiffs’ request for a preliminary injunction, the 
court ruled that staff capable of direct communication with deaf clients were necessary to afford them 
“equal services,” and that such staff must be provided when they are available.37 

Legislation was enacted in New York in 1994 requiring the Office of Mental Health and the Office of 
Mental Retardation and Developmental Disabilities (now The Office for People with Developmental 
Disabilities) to adopt regulations that address the communications needs of non-English-speaking indi-
viduals including those who are deaf or hard of hearing.38 Under the uniform regulations promulgated by 
OMH and OPWDD, mental hygiene facilities must take reasonable steps to ensure that:  

(1) the overall quality and level of services are equal to that made available to all other 
persons or referrals; (2) necessary steps are taken to provide information in appropriate 
languages; (3) interpreters are provided in a timely manner when necessary for effective 
communication; and (4) parties serving as interpreters are sufficiently competent to ensure 
effective communication.39 

[6.6]  B. Government Services 

[6.7]  1. Local and State Agencies 

By setting higher accessibility standards for government than for private business, the ADA acknowl-
edges the importance of government participation and public benefits for people with disabilities.  

The revised Justice Department regulations effective March 15, 2011 declare that government agencies 
must ensure that the deaf are afforded communication that is as effective as that which others enjoy.40 While 
there is no rule specifying when an interpreter must be provided, the regulations state that “[i]n determining 
what type of auxiliary aid and service is necessary, a public entity shall give primary consideration to the 
requests of the individuals with disabilities.”41 If a deaf person’s request for an interpreter is denied, the 
specific reason for the denial must be stated in writing by the agency director or designee.42 

The self-evaluation that state and local government agencies are required to conduct43 should address the 
need for interpreters to serve the deaf citizens in their community, identify the qualified interpreters in the 
area and establish procedures to provide them when needed. The need for TTYs should be identified and 
met by every agency that provides substantial information over the telephone. 

Although the regulations do not require that the interpreter be certified by RID, he or she must be qual-
ified, which is defined as able to interpret “effectively, accurately, and impartially both receptively and 
expressively, using any necessary specialized vocabulary.”44 The definition of a “qualified interpreter” now 
includes an interpreter who interprets via video remote interpreting (VRI) services or a on-site appearance. 
Qualified interpreters include, for example, sign language interpreters, oral transliterators and [cued] lan-
guage transliterators. 



 

 7 

As disputes are litigated, courts are likely to specify a wide range of circumstances in which government 
agencies must provide interpreters or take other actions. For example, deaf parents must be provided with 
an interpreter at school activities directly related to the education of their child, whether the child is hearing 
or deaf.45 A deaf prison inmate is entitled to an interpreter at disciplinary hearings and counseling ses-
sions.46 When the city of New York was slow to make its 911 emergency response system accessible to 
TTY users, it was ordered by a federal court to stop delaying.47 

Efforts to reduce government budgets can also violate the ADA. When New York City sought to elim-
inate fire alarm boxes, a federal court granted an injunction barring their elimination because it would 
impede the ability of the deaf to obtain help in an emergency. The court found that the cost to the city of 
maintaining the boxes, although substantial, did not amount to an undue burden as defined in the ADA: 

Congress intended the “undue burden” standard in title II to be significantly higher than the 
“readily achievable” standard in Title III. Thus, . . . the program access requirement of title 
II should enable individuals with disabilities to participate in and benefit from the services, 
programs or activities of public entities in all but the most unusual cases.48 

[6.8]  2. Civil Courts and Agency Adjudications 

New York law is clear that a certified interpreter must be provided without cost to deaf parties and 
witnesses in all New York civil court proceedings49 and all adjudicatory proceedings before New York 
State agencies.50 Despite the law’s clear mandate, serious problems exist. 

For example, the competence of uncertified interpreters working in New York’s courts was challenged in 
a federal suit brought under the ADA.51 The Office of Court Administration entered into a stipulation of 
settlement in 1995, which provided for a variety of mechanisms intended to ensure that hired interpreters 
are able to meet the needs of deaf individuals. It included requirements that interpreters who lack RID 
certification be formally evaluated, and that those who are hired become certified within one year or be 
terminated. 

As to serving on a jury in New York, a person cannot be excluded because he or she is deaf but must be 
provided with an interpreter.52 In federal proceedings, a deaf party or witness in a criminal or civil action 
initiated by the United States must be appointed a qualified interpreter.53 

[6.9]  C. Stores, Businesses and Recreation 

Everyday use of retail stores, professional offices, entertainment facilities and other businesses by deaf 
customers presents a broad range of communication issues. The ADA has begun to bring the need for ac-
cessibility to the attention of small business managers and corporate executives. Following are some ex-
amples of the law’s impact on the daily lives of deaf people. 

In the settlement of an ADA suit brought by a single deaf customer, Burger King restaurants agreed to 
develop and install visual ordering systems and train staff to serve deaf individuals.54 At the other end of the 
caloric spectrum, Weight Watchers settled the ADA claim of a deaf customer by agreeing to provide in-
terpreters and install TTYs.55 A federal lawsuit brought under the ADA against a movie chain was settled56 
with the defendants agreeing to install assistive listening devices57 in each of their 17 theaters in the 
Washington, D.C., area. That said, one commentator recently observed that “for almost twenty years, due to 
an over-rigid regulatory interpretation of ambiguous legislative history, judicial skepticism toward the 
ADA, and undefined critical terms that essentially require extensive litigation against a well-funded in-
dustry, adversaries have combined to make accessible movies exceptional rather than routine.58 Theaters 
offering live stage shows should offer interpreted performances, and many do.59 
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If phone use is a significant factor in a public accommodation such as a hotel room, a TTY must be 
provided. Hotels and motels must also provide visual smoke alarms and television caption decoders (a 
device that displays the spoken portion of programs), and videos that have been closed-captioned. 

All television sets 13 inches and larger sold in the United States after July 1, 1993, must include the 
inexpensive circuit that eliminates the need for a separate caption decoder.60 In addition, and in 1996, 
Congress passed the Video Program Accessibility Act (VPAA) which is codified at 47 U.S.C. § 613. That 
Act required the Federal Communications Commission (FCC) to complete an inquiry to ascertain the level 
at which video programming is closed-captioned, and to prescribe regulations to ensure that video pro-
gramming providers or owners maximize the accessibility of video programming first published or exhib-
ited prior to the effective date of the regulations.61 

On August 22, 1997, the FCC released its closed-captioning rules.62 The effective date of the rules was 
January 1, 1998. Captioning requirements for “new” programming (i.e., programming first published or 
exhibited after January 1, 1998) was phased in over eight years. At the end of the transition period and as of 
January 1, 2006, 100 percent of all new programming (that is not otherwise exempt) must be captioned. The 
rules provided for a 10-year transition period for “pre-rule” programming (programming first published or 
exhibited before January 1, 1998). As of January 1, 2008 and thereafter, 75 percent of “pre-rule” pro-
gramming must be captioned at the end of 10 years. 

All video-programming distributors—defined as all entities that provide video programming directly to a 
consumer’s home, regardless of the distribution technology—will be responsible for compliance with the 
closed-captioning rules. Exemptions from captioning obligations apply to several program categories, 
including programming other than English or Spanish, and late-night programming between the hours of 2 
a.m. and 6 a.m., local time. There is no private right of action under the VPAA and the FCC regulations 
promulgated thereunder.63 The FCC has exclusive jurisdiction with respect to any complaint under the act.64 
Emergency announcements must be open-captioned (no decoder needed).65 

[6.10]  III.  CRIMINAL PROSECUTION 

The need for clear communication is nowhere more critical than when liberty is at stake, and few rights 
are more firmly established than those to the effective assistance of counsel and the opportunity to confront 
accusers. New York, like most other states,66 has a statute that grants a deaf defendant the right to a quali-
fied interpreter. However, a statutory right is often insufficient to protect the deaf defendant’s fundamental 
interests. 

Under § 390 of the Judiciary Law, a criminal defendant who is deaf has a statutory right to a “qualified 
interpreter who is certified by a recognized national or New York state credentialing authority . . . to in-
terpret the proceeding to, and the testimony of, such deaf person.”67 However, § 390 also states that if 
providing a certified interpreter “would cause unreasonable delay in court proceedings, the court [can ap-
point someone who is] otherwise qualified.” 

The determination as to whether an interpreter is necessary ‘“lies within the sound discretion of the trial 
court, which is in the best position to make the fact sensitive inquires necessary to determine whether there 
exists a language barrier such that the failure to appoint an interpreter will deprive the defendant of his 
constitutional rights.”’68 

As noted previously, there is no credentialing body for interpreters in New York and only a relatively 
small number of RID-certified interpreters in the state. Since Jud. Law § 390 authorizes the use of uncer-
tified interpreters without defining what constitutes an “unreasonable delay” (or, more importantly, how a 
trial judge is to determine who is “otherwise qualified”), the rights of deaf defendants can be compromised. 
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The problem of unqualified interpreters in New York’s courts was the subject of an ADA case settled in 
1995, discussed at II.B.2., supra.69 The breadth of the remedial steps required by the settlement70 demon-
strates the severity of the problem. Similarly, the problem in New York is illustrated by a case in which a 
criminal indictment was dismissed because an unqualified interpreter was provided to two grand jury 
witnesses who were deaf.71 

Section 390 of the Jud. Law also fails to address the fact that the deaf vary enormously in terms of ex-
pressive abilities (i.e., sign language skills, speech clarity, writing skills and so on) and receptive skills 
(residual hearing, lip reading skills, reading ability and so on). Many people, including judges and attor-
neys, are unaware of these differences and make judgments about deaf persons’ abilities without any basis. 
For example, in one case in Arizona an appellate court noted that a deaf defendant was “fairly adept at 
reading lips” in its decision upholding the trial court’s acceptance of a deaf defendant’s guilty plea.72 There 
was no indication as to how the court made this determination or whether it was aware of the research on the 
limited usefulness of lip reading. 

For deaf defendants who lack sign language skills, computer programs that generate instantaneous 
transcription may provide accessibility. In Adams v. State,73 a deaf man who had been convicted without 
receiving any communication assistance was exonerated in a retrial where he was provided with comput-
er-assisted transcription (CAT). His attorney credited the acquittal to his client’s ability to actively partic-
ipate in the cross-examination of the victim.74 However, the use of CAT requires good literacy skills, and 
the mean reading comprehension score of deaf 18-year-olds is the third-grade level.75 In one case, a deaf 
defendant provided with simultaneous transcription was too embarrassed to admit his reading ability was 
very low.76 

There are also problems stemming from cultural issues, which the statutory right fails to address. For 
instance, a deaf person may nod her head to indicate that she is watching a speaker but not to indicate 
agreement with or understanding of what is being said. In one case, an appellate court noted that the ar-
raignment judge ‘“looked the defendant in the face’ as he spoke to him and wrote notes to him. The de-
fendant ‘nodded’ when asked if he understood.”77 

As to the scope of the right, Jud. Law § 390 provides that an interpreter be appointed to “interpret the 
proceeding to, and the testimony of” the deaf defendant, but it is silent as to attorney-client communication 
during trial preparation. No competent attorney can defend a client without discussing the facts, evidence, 
and trial strategy with the client. 

Lastly, if the deaf defendant’s entitlement to interpreting is simply a statutory right, the trial judge has 
broad discretion to balance the defendant’s interests against the need for the economical administration of 
justice. For example, retired Supreme Court Justice Lewis Powell (sitting by designation on a federal court 
of appeals) upheld the conviction of a Spanish-speaking defendant who received summary translation from 
a noncertified interpreter. Though the federal Court Interpreters Act78 requires simultaneous, verbatim 
translation, Justice Powell viewed such matters as within the broad discretion of the trial judge.79 

As one commentator has persuasively argued,80 the deaf defendant’s communication rights must be seen 
as constitutional rights if adequate protection is to be afforded—the guarantees to effective assistance of 
counsel, to confront witnesses, to understand the proceedings and to assist in the defense. 

Recognizing the deaf defendant’s communication right as constitutional ensures that he or she will be 
provided with whatever assistance is necessary. The assistance will be available for attorney-client com-
munication during trial preparation as well as during the trial itself. It also ensures that a guilty plea or 
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waiver of any other constitutional right will be informed and voluntary. At the appellate level, the consti-
tutional right ensures an appropriately strict standard of review and permits federal habeas corpus relief. 

The constitutional right of a deaf defendant to sufficiently understand the proceedings to enable him to 
assist in his defense has been recognized by the U.S. Court of Appeals for the Fifth Circuit in Ferrell v. 
Estelle.81 There, the court directed a trial judge to explore every possible means to ensure that the defendant, 
who had recently lost his hearing and did not know ASL, could understand and participate in the pro-
ceedings.82 

Three New York trial courts have acknowledged a constitutional basis for a deaf defendant’s commu-
nication right. In People v. Rivera,83 the court found that inadequate interpreting had been provided to the 
defendant in each of two earlier prosecutions, one of which was out-of-state. The court then held that such 
interpreting had violated his rights to due process and assistance of counsel and, as a result, he could not be 
sentenced as a second felony offender in the case at bar. 

In People v. Doe,84 the court dismissed the charges “in the interests of justice” after a hearing-impaired 
defendant was convicted by a jury.85 The defendant’s hearing loss, unrecognized by her attorney but sus-
pected by the probation officer responsible for the sentencing report, was determined in a formal audio-
logical examination to be at least 8 percent. The court held that 

[t]he fact that Josephine is able to hear a list of words given her in a controlled test setting 
does not mean she has the ability to hear testimony given in a narrative style at a trial. Even 
assuming that she was able to hear 92% of the trial, that percentage is not enough to satisfy 
due process. A defendant is entitled to hear 100% of the proceedings.86 

In People v. Reets,87 the court dismissed charges “in the interests of justice” against a deaf defendant with 
very low communication skills and little prospect for improving those skills.88 The court determined that 
the disability prevented the accused from assisting in his defense and his attorney from effectively repre-
senting him.  

Communication issues also arise in the investigatory phase of the criminal process. Police must make 
every effort to provide interpreters to suspects, victims and witnesses.89 In Wisconsin, an appellate court 
upheld a judgment for a deaf man who sued police under § 504 of the Rehabilitation Act. Although the 
officers knew the day before questioning and arresting the man that he was deaf, they refused his requests 
for an interpreter.90 The jury awarded him $68,000 in compensatory damages, $90,000 in punitive damages 
and attorney fees. 

Police must also scrupulously honor the Fifth and Sixth Amendment rights of deaf suspects. For exam-
ple, one court held that when a defendant stated through an interpreter that he wanted a lawyer and would 
not answer any questions, the officer could not use momentary ambiguity in the interpreting interaction to 
justify further questioning.91 

Although awareness about deafness is growing in the criminal justice system, fairness is not always 
demonstrated. In State v. Rewolinski,92 a deaf man convicted of murder challenged the admission into ev-
idence of a TTY printout of a conversation he had with his girlfriend, who was later killed. The conversa-
tion occurred on a police station TTY he used to ask her for a ride home, after having been arrested for a 
motor vehicle violation. The TTY printout was seized by an officer as “sheriff’s property” and introduced at 
trial on the premeditation element of the murder charge. 

Upholding the conviction, the Wisconsin Supreme Court held that the defendant had no expectation of 
privacy when using police equipment and had options other than using the police TTY. As Judge Bablitch 
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noted in dissent, the defendant could not simply find a pay phone to use in private, as could a hearing 
person: “To say that Rewolinski ‘assumed the risk’ of having his conversations monitored when he had no 
reasonable alternatives, ignores reality.”93 Judge Bablitch also challenged the majority’s analysis of the 
defendant’s expectation of privacy: “Unless the issue is framed to take into account the very different world 
that is the world without sound, the issue is erroneously framed.”94 

Commentators suggest that even though the right to an interpreter is widely recognized, courts are not 
adept at ascertaining whether any non-native English user—hearing or deaf—understands the proceedings 
or not.95 In any case involving a deaf litigant or witness, some recommended guidelines include: (1) ap-
pointing a certified interpreter, (2) using a counsel-table interpreter to ensure adequate interpretation, and 
(3) video-taping the proceedings.96 

[6.11]  IV. EMPLOYMENT DISCRIMINATION 

The unemployment and underemployment that the deaf experience are due partly to deficiencies in 
educational services,97 but also result from barriers that vigorous enforcement of the ADA can substantially 
eliminate. 

Reasonable accommodations for a deaf person may mean that an employer needs to modify the com-
munication methods used in testing and training, restructure job duties to eliminate telephone functions, 
permit telephone work to be done by TTY or relay, and/or provide interpreters for staff meetings and 
training programs. Refusal to take such actions can be motivated by bias, paternalism or indifference, and 
can be successfully challenged.  

In a 1994 case, a deaf man whose lip-reading skills were excellent but whose speech was difficult to 
understand until the listener became accustomed to it, brought suit under the Rehabilitation Act against the 
Federal Deposit Insurance Corporation (FDIC) for failing to promote him. The judge in Meisser v. Hove98 
noted that 

[T]he FDIC [failed to show] that it would be difficult to adjust plaintiff’s duties so that oral 
communication would be less important. . . . [A]t key moments the dominant attitude [at 
FDIC] appears to have been one of indifference or inaction. . . . [T]he agency as a whole 
has utterly failed in its duty to pay attention to plaintiff’s needs and to give thoughtful 
consideration to how they might be addressed.99 

The court ruled that the FDIC had violated section 501 of the Rehabilitation Act,100 which imposes on 
federal government agencies an affirmative duty to be a model employer in accommodating disabled em-
ployees. The FDIC was ordered to promote the plaintiff, pay him $54,000 in back pay, provide him with 
various training and pay his attorneys’ fees.  

Managers’ attitudes also were the focus in Davis v. Frank.101 The plaintiff, a deaf employee of the United 
States Postal Service, brought suit under the Rehabilitation Act, challenging the Postal Service’s failure to 
promote her to a position for which she was qualified and had seniority. The court ruled that she could 
perform the essential functions of the position and found the defendants’ explanations for not promoting her 
“biased, evasive, inconsistent, and not [trustworthy]. . . . The elimination of this type of entrenched re-
sistance to employment of the handicapped, which often results from ‘archaic attitudes’ and ‘remote con-
cerns,’ is one of the remedial purposes of this litigation.”102 The court ordered the Postal Service to appoint 
the plaintiff to the position, make the “minimal and inexpensive accommodations” that were needed and 
pay her back salary as well as attorneys’ fees. 
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Discrimination against deaf people is sometimes misrepresented as risk management. In Strathie v. 
Department of Transportation,103 an individual whose school bus driver’s license was suspended because 
he wore a hearing aid brought suit under the Rehabilitation Act. The U.S. Court of Appeals for the Third 
Circuit found that the plaintiff could drive a school bus without appreciable risk to passenger safety, 
without modification of the essential nature of the bus driver licensing program and without undue burden 
to the defendants. 

In 2000, the EEOC and the Arizona Center for Disability Law announced the settlement of a discrimi-
nation lawsuit against Wal-Mart Stores, Inc. Under the terms of the agreement, Wal-Mart Stores, Inc. 
agreed to pay $132,500 to two deaf job applicants and to offer the applicants positions with Wal-Mart. 
Wal-Mart also agreed to make corporate-wide changes in the hiring and training of new employees who are 
deaf or hard of hearing.104 

An issue regarding discrimination against the deaf—one which also has implications for the education of 
deaf children—concerns the tests used by many states for teacher certification. An action was brought in 
Texas under state law challenging the written teacher qualification tests as discriminating against prelin-
gually deaf individuals. The case was settled with Texas adopting a statutory amendment exempting deaf 
candidates from the written portion of the certification tests while the problem was reviewed.105 

Some instances of discrimination are astounding. In Louisiana, in 1995, for example, a deaf college 
student entering her senior year asked to substitute another course for the required music class. In her three 
semesters as an elementary education major, the student had a 3.1 grade point average and had passed the 
general knowledge and communication skills components of the National Teacher’s Examination. Not only 
was course substitution denied, but the university dismissed her from the elementary education program, 
citing concerns about her abilities to articulate words correctly, teach phonics and recognize noises de-
noting safety hazards to students. Neither these concerns nor a reasonable accommodation had ever been 
evaluated by the university in any meaningful way. The college student brought a federal action under the 
Rehabilitation Act and the ADA and was awarded, after a jury verdict, $181,000 in damages, $161,000 in 
attorney fees, and $20,000 in costs.106 

[6.12]  V. THE RIGHT TO AN EDUCATION 

[6.13]  A. Elementary and Secondary Public Education 

[6.14]  1. Complexity of the Problems 

Since its enactment in 1975, the Education of All Handicapped Children Act, now the Individuals with 
Disabilities Education Act (IDEA),107 has ended the exclusion of disabled children from public schools and 
established their right to an appropriate education. The implementation of the IDEA, however, has not 
produced solutions to many of the serious educational problems faced by deaf students. Although no longer 
misdiagnosed as mentally disabled,108 deaf children continue to experience academic difficulties and poor 
achievement. 

In the Supreme Court’s well-known Rowley decision, the Court held that a deaf kindergarten student 
receiving special services that provided “educational benefit” was not entitled to an interpreter, even though 
she could understand “less than half of what was said in the classroom.”109 Whatever can be said about the 
Rowley analysis of the IDEA and its application to the evidence, the reality is that historically the mean 
reading comprehension score of 18-year-old deaf students had been demonstrated to be at the third-grade 
level.110 
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Students who do not master basic reading skills are simply not receiving the appropriate education 
promised by the IDEA. Even the Rowley Court recognized that “not . . . every handicapped child who is 
advancing from grade to grade in a regular public school system is automatically receiving a ‘free, appro-
priate public education.’”111 Without the ability to read, a deaf person faces huge barriers to meaningful 
employment and, thus, economic security. What is perhaps the most important right created by the ADA, 
that of reasonable accommodation in employment, is largely useless to someone who cannot read and 
whose overall education has been limited by illiteracy. 

The question of how to educate deaf children involves complex and controversial issues. More than 90 
percent of deaf children are born to hearing parents who, overwhelmed by the implications of raising a deaf 
child, must immediately choose a communication strategy. Quick action is needed in order not to miss the 
critical period for language acquisition and cognitive development. With a multitude of fears as to how their 
child will function in a hearing world, parents are thrust into a century-old debate about sign language.  

In the late 1800s, ASL was banned from the residential schools that virtually all deaf children attended. 
The decision was made by hearing educators who decided that, since signing was far easier than speaking 
for deaf children, use of sign language would impede their learning to speak. Listening and speaking skills 
were the primary if not the sole focus of the “oral” method, which became dominant. Students often found 
the continuous lip reading and articulation drills to be tedious and frustrating. ASL, repressed in the 
classroom, flourished in the schools’ residences, halls and throughout the deaf community. 

In the 1970s, deaf students’ lack of success with both speech and academic subjects, combined with 
growing respect for sign language, spawned the total communication (TC) method. Total communication 
encourages simultaneous speaking and signing, generally using one of a number of sign systems based on 
English (e.g., signed exact English, cued speech112) rather than ASL. While some deaf schools and pro-
grams still use the oral method and a small number of deaf children succeed with it, the majority of deaf 
educational programs use TC. Despite the TC methodology, however, educational achievement has re-
mained low.  

A controversial research monograph, published in 1989, argued that deaf students’ low academic 
achievement can be addressed only by first teaching them ASL and then teaching English and other subjects 
in ASL.113 This approach would require, among other things, extensive retraining of teachers of the deaf 
(since very few know ASL), parents learning ASL as quickly as possible114 and greatly expanding the 
educational role of deaf adults. 

A number of schools for the deaf around the country implemented this approach in some grades during 
the early 1990s. In 1998, the New York City Schools Board of Education decided to implement the “in-
struction in ASL” approach in a revised K-12 program at Public School 47, the city’s only public school for 
the deaf.115 

Communications systems are not the only controversy in deaf education. Parents must also make deci-
sions about mainstreaming, which appears to have become the paramount goal of special education law. 
While segregating people because they are different is clearly invidious, providing specialized services 
when necessary cannot accurately be characterized as segregation. Disabilities vary widely in how they 
affect children’s educational needs. As one commentator has noted, special education law “by not distin-
guishing between types of handicaps produces different effects on different groups of children.”116 A child 
who uses a wheelchair, for example, can learn within a regular classroom in the same fashion as a typical 
child, once architectural barriers are removed. 
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Deafness, on the other hand, has implications that go to the heart of learning and creates needs that 
cannot be met by physical plant changes. Although hearing loss does not diminish intelligence, it drastically 
affects the transmission of information and the opportunity for interaction. As noted above, the vast ma-
jority of deaf children are born to hearing parents, which can have significant implications for language 
acquisition. Similarly, general education presumes the ability to speak, read and write English, all of which 
are predicated on hearing English spoken since birth. Moreover, the limitations in interaction between deaf 
and hearing children impacts emotional development and the acquisition of socialization skills. For these 
and many other reasons, a deaf student requires careful evaluation and specialized services if an appropriate 
education is to be provided. 

The failure to provide deaf students with an adequate education had, as one court noted in 1988, “risen to 
the level of a national epidemic.”117 To a very large degree, and even to this day, deaf students lag behind 
their hearing peers in academic achievement. 

[6.15]  2. Commission on Education of the Deaf Report (1988) 

Congress enacted the Education of the Deaf Act of 1986.118 A Commission on the Education of the Deaf 
(COED) was appointed to study the situation. Its 144-page report to the president and Congress, “Toward 
Equality: Education of the Deaf” (COED Report), begins: 

The present status of education of persons who are deaf in the United States is unsatis-
factory. Unacceptably so. This is the primary and inescapable conclusion of the Commis-
sion. . . . Do we have at hand the knowledge it would take to improve the situation sig-
nificantly, even dramatically? The answer is a resounding Yes.119 

Among other issues addressed, the COED Report focused on the impact of mainstreaming on many deaf 
children. The COED Report notes that the regular school environment 

which may be the least restrictive in terms of the integration of other handicapped and 
non-handicapped students becomes the most restrictive in terms of basic communication 
between deaf children and their hearing peers, setting the stage for drastic retardation in 
development of identity, social skills, and maturity . . . [and] may also impede the child’s 
ability to acquire and develop language, a factor which will limit his or her education 
permanently.120 

Parents, deaf consumers, and professional personnel of all persuasions have, with almost 
total unanimity, cited [mainstreaming] as the issue that most thwarts their attempts to 
provide an appropriate education for children who are deaf.121 

The possible conflict between mainstreaming and the purpose of the IDEA has been discussed by the 
Supreme Court,122 a number of lower federal courts123 and congressional sponsors of the law.124 Needless to 
say, the objective of inclusion is completely understandable, as is the moral passion with which people 
embrace it.125 The paramount objective of education, however, is the mastery of necessary skills and the 
realization of a child’s full potential. 

[6.16]  3. Federal Policy on Deaf Education (1992) 

In response to the COED Report and other criticisms, United States Secretary of Education Lamar Al-
exander issued “Deaf Students Education Services: Policy Guidance” in 1992.126 Although the Supreme 
Court had assumed in Rowley that educators are able to choose the teaching method suited to a child’s 
needs, the Secretary of Education noted that “there is not widespread understanding of [the] educational 
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implications [of deafness], even among special educators. This lack of knowledge and skills in our educa-
tion system contributes to the already substantial barriers to deaf students in receiving appropriate educa-
tional services.”127 

The Secretary of Education’s policy directly confronted the issue of inappropriate mainstreaming of deaf 
children: 

The Secretary is concerned that the least restrictive environment provisions of the IDEA 
and Section 504 are being interpreted incorrectly . . . . Any setting which does not meet the 
communication and related needs of a child who is deaf, and therefore does not allow for 
the provision of [a free, appropriate public education], cannot be considered the [least re-
strictive environment] for that child. . . . [A] center or special school may be the least re-
strictive environment in which the child’s unique needs can be met.128 

The policy specified the factors which must be assessed and addressed in a deaf student’s individualized 
education program (IEP): 

1. Communication needs and the child’s and family’s preferred mode of communication 

2. Severity of hearing loss and potential for using residual hearing 

3. Academic level 

4. Social, emotional and cultural needs, including opportunities for peer interaction and communication. 

As noted in the policy, “curriculum content and method of curriculum delivery” may need to be con-
sidered (such as instruction in ASL, discussed in V.A.1., supra). 

After the policy was published in 1992, meaningful changes occurred.129 Several states have enacted a 
“bill of rights” for deaf and hard-of-hearing children. These laws recognize the student’s right to be edu-
cated by professionals fluent in his or her mode of communication, the right to placement in programs with 
peers with whom they can communicate and similar rights of great importance.130 

Significant changes also occurred under federal law. On June 4, 1997, President Clinton signed the bill 
re-authorizing the Individuals with Disabilities Education Act (IDEA).131 Under the IDEA, when preparing 
an IEP, the IEP team shall: 

consider the communication needs of the child, and in the case of a child who is deaf or 
hard of hearing, consider the child’s language and communication needs, opportunities for 
direct communications with peers and professional personnel in the child’s language and 
communication mode, academic level, and full range of needs, including opportunities for 
direct instruction in the child’s language and communication mode.132 

Thus, when re-authorizing the IDEA in 1997, Congress adopted the recommendations of the United 
States Department of Education in its 1992 Policy Guidance.133 

More generally, the focus of the IEPs for many deaf students began to shift from the student’s educa-
tional location to instructional services and skill mastery. Still, controversy continues to surround main-
streaming, with a host of competing perspectives. Some parents of disabled children insist on full inclusion, 
teachers’ unions are often resistant and administrators seek cost reductions. Among parents of deaf chil-
dren, some demand revitalized deaf schools, while others want effective mainstreaming. 
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In response to these ongoing debates, the U.S. Department of Education issued a memorandum in 1994 
discussing the least restrictive environment requirement.134 While restating the strong legal and policy 
preference for mainstreaming, the document reiterates the requirement that school districts make a con-
tinuum of placements available and prohibits districts from adopting a “one size fits all” approach. The 
memorandum made clear that placement decisions may not be based on disability category, delivery system 
configuration, availability of educational services or administrative convenience. 

Because deafness is a low-incidence disability and the provision of appropriate services can be relatively 
expensive, it is necessary to guard against IEP decisions based on the school district’s limited experience 
with deaf students or its need to minimize expenditures. When it comes to deaf children’s education, one 
size clearly does not fit all.  

[6.17]  4. Qualified Interpreters and Other Issues in Mainstream Settings 

For some students who are deaf, mainstreaming is clearly appropriate. For most such students, an in-
terpreter is the virtual lifeline to all that occurs in the classroom, gym, cafeteria and school environs.135 An 
interpreter must be provided not only during the school day but also for participation in sports and other 
extracurricular activities.136 

Given the student’s reliance on interpreting, it is critical that a person with adequate skills be provided. If 
either the material being explained by the teacher or the questions and answers of the other students are not 
interpreted with sufficient speed and accuracy, the deaf student learns only frustration. Sadly, this is often 
the case. The role is frequently assigned to a person with no interpreter training who may have taken only a 
single sign language course. The task of an interpreter, particularly in an educational setting, is extremely 
demanding, requiring specialized training and professional skills. 

In 1985, the IDEA was amended to require that each state establish standards to ensure that personnel 
providing “related services” are “adequately prepared and trained.”137 New York’s failure to adopt any 
interpreter standards was cited in 1989 by a hearing officer who denied a challenge to the interpreting 
provided by a teacher’s aide, who had taken two sign language courses five years earlier.138 

In large part as a result of parent advocacy, the New York State Education Department (NYSED) 
adopted interpreter guidelines in 1994.139 In June 1997, the state Board of Regents followed by adopting a 
multistep plan to address the inadequate number of competent sign language interpreters in New York 
schools. The plan called for (NYSED) to establish a Coordination Center housed at the National Technical 
Institute for the Deaf (NTID). The Center was responsible for establishing four regional in-service training 
sites in 1997–98 to assess the skills of current interpreters and provide in-service training as needed. 

The NYSED followed by awarding a five-year contract, 2003–2008, to NTID and Monroe #1 BOCES to 
enhance the work of the Coordination Center through the four in-service training sites and expanded 
post-secondary programs. The contract focused on ensuring programming for at least an AAS degree, with 
a concentration or a minor in Educational Interpreting. All of this work was intended to better support the 
professional development needs of interpreters employed in the education settings in New York State and 
to increase the number of qualified interpreters from post-secondary programs. 

Deaf students are also entitled to consultant teachers note takers, tutors and speech therapists. In-
fringement of the right to such services occurs if one person is given incompatible roles—for example, 
interpreter and note taker. Regulations implementing IDEA also require that school districts must ensure 
that hearing aids worn to school by children with hearing impairments, are functioning properly as well as 
the external components of surgically implanted medical devices (cochlear implants).140 
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In addition to such services, the student may need ASL instruction; such a right has been recognized in 
New York. In Jennifer M.,141 which focused on the adequacy of the interpreting provided, the hearing of-
ficer ruled that the school district must provide the student with an ASL instructor as part of her IEP. It is 
quite likely that the role of ASL in the education of deaf children will be argued in the future, both in policy 
debates and litigation. With the advent of cochlear implants however, the debate may also shift to an in-
creased emphasis on oral education. 

There are few definitive New York court decisions concerning deaf students. In one case, a federal court 
simply ordered a New York school district to fully implement a decision of the state commissioner of ed-
ucation, which required that a mainstreamed deaf student be provided with a full-time certified teacher of 
the deaf.142 

Court decisions and administrative rulings in other states have resulted in orders to provide a student 
with a teacher of the deaf to instruct that student in all academic subjects,143 placement in a resource room 
program144 and placement in a self-contained classroom.145 

In a 1994 decision, the U.S. Court of Appeals for the Eighth Circuit rejected a claim by the parents of 
three deaf students that the school’s use of modified signed exact English was inappropriate because they 
used strict signed exact English at home.146 In another federal case, a court entertained the plaintiff’s ADA 
claim as well as the plaintiff’s IDEA claim, but held that cued speech services need not be provided in a 
high school close to the plaintiff’s home; rather, the school district could centralize the program in one 
location.147 

[6.18]  5. Deaf Schools and Related Issues 

As the 1992 federal policy guidelines note: “Even the availability of interpreter services in the [main-
stream] educational setting may not address deaf children’s need for direct and meaningful communication 
with peers and teachers.”148 

Language acquisition, learning and social/emotional development occurs for hearing children in a 
communication environment that is totally accessible. Immersion in the comparably hospitable environ-
ment provided by a deaf residential school is the appropriate placement for many deaf children who use 
sign language as their primary means of communication. 

Deaf schools are an essential component of the continuum of services.149 Given the distinct benefits of 
such an environment, neither official policy nor informal custom may legitimately require a child to “fail” 
in a mainstream program in order to be entitled to attend a deaf school. That said, the continued viability of 
deaf schools is questioned. In Barron ex rel D.B. v. South Dakota Bd. of Regents, the 8th Circuit Court of 
Appeals on September 9, 2011 held that the State Board of Regents did not violate the IDEA when it closed 
the state school for the deaf.150 

With the advent of mainstreaming, the quality of services at some deaf schools, it should be noted, has 
declined along with enrollment. The instructional personnel and programs at deaf schools must provide an 
educational environment that is just as challenging as that which the students attending regular schools are 
provided. There is a strong need to establish program standards for deaf schools to enable them to con-
tinue.151 In addition, as noted in the discussion at IV., supra, testing procedures that impede qualified deaf 
individuals from receiving teacher certification need to be changed.152 

School placement has been the subject of a fair amount of litigation. Court rulings have included 
placement in private deaf schools that use an ASL approach,153 private deaf schools that use an oral ap-
proach154 and placements in state schools for the deaf.155 In cases decided by two federal courts of appeals, 
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school districts and state agency determinations that state schools for the deaf and the use of sign language 
were appropriate for the students were upheld, despite the parents’ preferences for private schools using the 
oral method.156 

For some students, whether in mainstream or deaf school placements, a nine-month program is not suf-
ficient to meet their educational objectives. Deaf students in New York who need a year-round structured 
learning environment to maintain developmental levels in language or other skills are entitled to summer 
programming.157 

[6.19]  6. Interplay of IDEA, ADA, and Section 504 

In 2014, the U.S. Departments of Justice and Education issued a joint guidance document on meeting the 
communication needs of students with disabilities. The guidance observes that three federal stat-
utes—IDEA, title II of the ADA, and Section 504 of the Rehabilitation Act—address the obligations of 
public schools to meet the communication needs of students with disabilities, including those who are deaf 
or hard of hearing, but do so in different ways. Public schools must comply with all three laws, and while 
compliance with one will often result in compliance with all, sometimes it will not.158  

Thus, a deaf student making sufficient educational progress under his or her IEP might still require 
word-for-word transcription (CART) as a title II accommodation in order to understand classroom discus-
sion.159 

IDEA sets only a floor of access to education for deaf or hard of hearing students, but requires school 
districts to provide the individualized services necessary to get a child to that floor, regardless of costs, 
administrative burdens, or program alterations required. Title II and its implementing regulations, taken 
together, require public entities (including public schools) to take steps toward making existing services not 
just accessible but equally accessible to people with communication disabilities, but only insofar as doing 
so does not pose an undue burden or require a fundamental alteration of their programs.160  

[6.20]  B. Post-Secondary Programs 

In Southwestern Community College v. Davis,161 a well-known Supreme Court decision involving a deaf 
student who sought admission to a nurse’s training program, the Court held that the Rehabilitation Act does 
not require post-secondary schools to accommodate people with disabilities if doing so would necessitate 
substantial program modifications or changing essential academic requirements. However, where such 
major modifications or changes are not required, a deaf student has the right to an interpreter and to such 
other auxiliary aids as are necessary to make the program accessible.162 

A number of courts have held that the academic institution must furnish interpreters to a deaf college or 
graduate student.163 The U.S. Court of Appeals for the Eleventh Circuit ruled that a university’s policy of 
providing sign language interpreters to deaf students on an “ability to pay” basis violated section 504 of the 
Rehabilitation Act.164 

Courts have also ruled that state vocational rehabilitation agencies must provide interpreters to deaf in-
dividuals eligible for services who enroll in educational or training programs.165 In this line of cases, 
ironically, courts have held that adults receiving vocational services have greater educational rights under 
the Rehabilitation Act than the modest right to “educational benefit” that children have under the IDEA, as 
interpreted by the Supreme Court in Rowley. 

For example, an Indiana appeals court held that the Rehabilitation Act required the state vocational 
agency to provide a deaf man with the services necessary for him to realize his full “capacities and abili-
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ties.”166 Similarly, a New York court has interpreted the Rehabilitation Act to require the provision of those 
services that can enable the person to reach his or her “highest achievable vocational goal.”167 

Services for deaf people that may be necessary might include note takers and transcripts, either in addi-
tion to or instead of interpreters. One federal district court enjoined the holding of law school classes unless 
transcripts of the lectures and class discussions were made available to a deaf student by the next day.168 

As to the ADA, the first case brought by the United States Department of Justice under title III was filed 
against the Becker Certified Public Accountant Review Course. Becker had offered only one type of aux-
iliary aid, written transcripts, to a deaf student who enrolled in a licensing exam preparation program. The 
case was settled with the defendant agreeing to establish a comprehensive program of services, including 
interpreters when necessary, to make the course accessible.169 

Shortly after Becker was settled, the Justice Department announced a similar settlement in a case against 
BAR/BRI, which offers state bar examination review courses.170 As a result of these two settlements, it 
seems clear that if an individual has used an interpreter in prior educational settings, a professional prep-
aration course must also provide one. 

[6.21]  VI. FUTURE DEVELOPMENTS 

The representation of deaf people, like deafness itself, involves unique issues. Given factors such as the 
vibrancy of the deaf community, the reach of the ADA and the continuing problems in deaf education and 
employment opportunities, advocacy for deaf individuals the law can be expected to continue to evolve. 
The attorneys at the National Association of the Deaf Law and Advocacy Center continue to be an excellent 
resource for the latest developments from around the country.171 
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