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Part 36

THE RULES 

of 

THE CHIEF JUDGE

“Appointments by the Court”

22 N.Y.C.R.R. § 36 et. seq.

Overview and Rationale

• Appointments to be fair, impartial and 
beyond reproach

• Merit selection/training

• No favoritism, nepotism or politics

• Compensation limitations

• Publication of appointments and 
compensation

Categories of applicability
in guardianship

• Guardians

• Court Evaluators

• Attorneys for Alleged Incapacitated 
Persons

• Court Examiners

• Supplemental Needs Trustees
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Secondary Appointees

• Persons or entities performing services for 
guardians
• Counsel to guardian
• Accountant for guardian
• Auctioneer for guardian
• Appraiser for guardian
• Property manager for guardian
• Real estate broker for guardian

Exceptions to Part 36
(guardianship)

• Guardian who is a relative 

• Guardian nominated by the ward

• Guardian proposed by a party

• SNT trustee nominated by beneficiary

• SNT trustee proposed by trust proponent

• One with legal duty (DSS)

Exceptions cont’d:

• Not-For-Profit as personal or property 
guardian

• Not-For-Profit as court evaluator

• Bank or trust company as depository or 
SNT trustee

• Referees to hear & report
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Disqualifications from 
Appointment

• Judges, housing judges, town and village 
justices 

• Relatives of judges AND relatives of the spouses 
of judges

• Within the 4th degree (1st cousin)

• JHOs on panel “in a court in a county”

• Court employees (salary grade 24) and their 
close relatives (district-wide or statewide)

Disqualifications continued:

• Political party chair, executive director or 
equivalent; state or county; and close 
relatives
• 2 year prohibition for politician and family
• Includes members, associates, counsel and 

employees of law firm or entity (only during 
period of association)

• Judicial candidate’s campaign staff and 
their close relatives by that judge

Disqualifications continued:

• Former judges and close relatives within 
jurisdiction for 2 year period

• Disbarred or suspended attorneys during 
suspension or disbarment

• Felons unless certificate of relief 

• Misdemeanants for 5 years post 
sentencing 

• Persons removed from the list for cause
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Important guardianship 
disqualifications

UNLESS court finds “Compelling Reason”

• Guardians and receivers may NOT be appointed 
counsel to themselves

• Law firm “associated” with a guardian or receiver 
may NOT be counsel to that guardian or receiver

Important guardianship 
disqualifications cont’d:

• Attorney for AIP may not be guardian or 
counsel to guardian (absolute ban)

• Court evaluator may not be appointed 
guardian
• UNLESS court finds “extenuating 

circumstances”
• In writing

• Filed with fiduciary clerk

Limitations Based Upon 
Compensation

“The Caps”
$75,000 Rule

• If past year’s compensation 

– $75k ineligible for appointment for one year

$15,000 Rule 

• One appointment per year:  

– $15k anticipated compensation in any year
• Good Faith

Exception -- necessary to maintain continuity of 
representation or service
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Compensation defined:

• Written court order signed by judge

• Awards:  fees, commissions allowances, 
etc. 

• Excludes:  costs and disbursements

• Date of the court order is the date of 
compensation 

May I accept this appointment?
$15,000 Rule

• Do I anticipate this appointment will result 
in compensation exceeding $15,000 in 
ANY calendar year?
• If “no”, then appointee may accept; the 

$15,000 does not apply

• If yes, then appointee must look at all 
appointments in current calendar year

May I accept this appointment?
$15,000 Rule continued:

• Current appointment compensation 
anticipated to exceed $15,000

• Did I accept an appointment in the current 
calendar year in which compensation is 
anticipated to exceed $15,000?
• If “no”, then appointee may accept
• If “yes”, then appointee must decline
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May I accept this appointment?
$75,000 Rule

• Add all Part 36 compensation awards

• Prior calendar year

• If exceeds $75,000, then appointee may not 
accept compensated appointment in current 
calendar year

• Eligibility determined on date of Appointment

• Not a per se compensation cap

• A consequence if exceed $75,000 in one year

• New appointments only, may keep inventory 

Part 36 Paperwork
UCS 872

• UCS 872 Notice of Appointment / 
Certificate of Compliance
• Sent to appointee by court

• Appointee must sign

• Appointee returns to fiduciary clerk

• Fiduciary clerk enters receipt into data 
base

Appointment Process

• Judicial Order

• Includes secondary appointments

• UCS Form 872:  Notice of Appointment & 
Certification of Compliance

• Sent to appointee

• Appointee certifies to eligibility

• Appointee returns form to court

• No compensation if form not signed!
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§ 36.0  PREAMBLE
Public trust in the judicial process demands that appointments by judges 
be fair, impartial and beyond reproach. Accordingly, these rules are 
intended to ensure that appointees are selected on the basis of merit, without
favoritism, nepotism, politics or other factors unrelated to the qualifications of
the appointee or the requirements of the case.
The rules cannot be written in a way that foresees every situation in which they
should be applied. Therefore, the appointment of trained and competent
persons, and the avoidance of factors unrelated to the merit of the
appointments or the value of the work performed are the fundamental
objectives that should guide all appointments made, and orders issued,
pursuant to this Part.

§ 36.1  APPLICATION
(a) Except as set forth in subdivision (b), this Part shall apply to the 

following appointments made by any judge or justice of the Unified Court
System:
(1) guardians;
(2) guardians ad litem, including guardians ad litem appointed to

investigate and report to the court on particular issues, and their
counsel and assistants;

(3) law guardians who are not paid from public funds, in those judicial
departments where their appointments are authorized;

(4) court evaluators;
(5) attorneys for alleged incapacitated persons;
(6) court examiners;
(7) supplemental needs trustees;
(8) receivers;
(9) referees (other than special masters and those otherwise 

performing judicial functions in a quasi-judicial capacity);
(10) the following persons or entities performing services for guardians or

receivers:
(i) counsel
(ii) accountants
(iii) auctioneers
(iv) appraisers
(v) property managers
(vi) real estate brokers

(11) a public administrator within the City of New York and for the
counties of Westchester, Onondaga, Erie, Monroe, Suffolk and Nassau
and counsel to the public administrator, except that only sections
36.2(c) and 36.4(e) of this Part shall apply, and that section 36.2(c)
shall not apply to incumbents in these positions until one year after
the effective date of this paragraph.

(b)  Except for sections 36.2(c)(6) and 36.2(c)(7), this Part shall not apply to:
(1)  appointments of law guardians pursuant to section 243 of the Family

Court Act, guardians ad litem pursuant to section 403-a of the
Surrogate’s Court Procedure Act, or the Mental Hygiene Legal Service;

(2)  the appointment of, or the appointment of any persons or entities
performing services for, any of the following:
(i)  a guardian who is a relative of (A) the subject of the guardianship
proceeding or (B) the beneficiary of a proceeding to create a
supplemental needs trust; a person or entity nominated as guardian by
the subject of the  proceeding or proposed as guardian by a party to the
proceeding; a supplemental needs trustee nominated by the
beneficiary of a supplemental needs trust or proposed by a proponent
of the trust; or a person or entity having a legally recognized duty or
interest with respect to the subject of the proceeding;
(ii) a guardian ad litem nominated by an infant of 14 years of age or
over;
(iii) a nonprofit institution performing property management or
personal needs services, or acting as court evaluator;
(iv) a bank or trust company as a depository for funds or as a
supplemental needs trustee;
(v) except as set forth in section 36.1(a)(11), a public official vested with
the powers of an administrator;
(vi) a person or institution whose appointment is required by law;
(vii) a physician whose appointment as a guardian ad litem is necessary
where emergency medical or surgical procedures are required.

(3) an appointment other than above without compensation, except that
the appointee must file a notice of appointment pursuant to section
36.4(a) of this Part.

§ 36.2  APPOINTMENTS
(a)  Appointments by the judge. All appointments of the persons or entities set

forth in section 36.1, including those persons or entities set forth in section
36.1(a)(10) who  perform services for guardians or receivers, shall be made
by the judge authorized by law to make the appointment. In making
appointments of persons or entities to perform services for guardians or
receivers, the appointing judge may consider the recommendation of the
guardian or receiver.

(b)  Use of lists.
(1)  All appointments pursuant to this Part shall be made by the appointing

judge from the appropriate list of applicants established by the Chief
Administrator of the Courts pursuant to section 36.3 of this Part.

(2) An appointing judge may appoint a person or entity not on the
appropriate list of applicants upon a finding of good cause, which shall
be set forth in writing and shall be filed with the fiduciary clerk at the
time of the making of the appointment. The appointing judge shall
send a copy of such writing to the Chief Administrator. A judge may not
appoint a person or entity that has been removed from a list pursuant
to section 36.3(e).

(3)  Appointments made from outside the lists shall remain subject to all of
the requirements and limitations set forth in this Part, except that the
appointing judge may waive any education and training requirements
where completion of these requirements would be impractical.

(c)  Disqualifications from appointment.
(1) No person shall be appointed who is a judge or housing judge of the

Unified Court System of the State of New York, or who is a relative of, or
related by marriage to, a judge or housing judge of the Unified Court
System within the fourth degree of relationship.

(2) No person serving as a judicial hearing officer pursuant to Part 122 of
the Rules of the Chief Administrator shall be appointed in actions or
proceedings in a court in a county where he or she serves on a judicial
hearing officer panel for such court.

(3) No person shall be appointed who is a full-time or part-time employee
of the Unified Court System. No person who is the spouse, sibling,
parent or child of an employee who holds a position at salary grade
JG24 or above, or its equivalent, shall be appointed by a court within the
judicial district where the employee is employed or, with respect to an
employee with statewide responsibilities, by any court in the state.

(4) (i) No person who is the chair or executive director, or their equivalent,
of a state or county political party, or the spouse, sibling, parent or child
of that official, shall be appointed while that official serves in that
position and for a period of two years after that official no longer holds
that position. This prohibition shall apply to the members, associates,
counsel and employees of any law firms or entities while the official is
associated with that firm or entity.
(ii) No person who has served as a campaign chair, coordinator,
manager, treasurer or finance chair for a candidate for judicial office, or
the spouse, sibling, parent or child of that person, or anyone associated
with the law firm of that person, shall be appointed by the judge for
whom that service was performed for a period of two years following
the judicial election. If the candidate is a sitting judge, the
disqualifications shall apply as well from the time the person assumes
any of the above roles during the campaign for judicial office.

(5) No former judge or housing judge of the Unified Court System, or the
spouse, sibling, parent or child of such judge, shall be appointed, within
two years from the date the judge left judicial office, by a court within
the jurisdiction where the judge served. Jurisdiction is defined as
follows:
(i) The jurisdiction of a judge of the Court of Appeals shall be statewide.
(ii) The jurisdiction of a justice of an Appellate Division shall be the judi-
cial department within which the justice served.
(iii) The jurisdiction of a justice of the Supreme Court and a judge of the
Court of Claims shall be the principal judicial district within which the
justice or judge served.
(iv)  With respect to all other judges, the jurisdiction shall be the princi-
pal county within which the judge served.

(6) No attorney who has been disbarred or suspended from the practice of
law shall be appointed during the period of disbarment or suspension.

(7)  No person convicted of a felony, or for five years following the date of
sentencing after conviction of a misdemeanor (unless otherwise
waived by the Chief Administrator upon application), shall be
appointed unless that person receives a certificate of relief from
disabilities.
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(8) No receiver or guardian shall be appointed as his or her own counsel,
and no person associated with a law firm of that receiver or guardian
shall be appointed as counsel to that receiver or guardian, unless there
is a compelling reason to do so.

(9)  No attorney for an alleged incapacitated person shall be appointed as
guardian to that person, or as counsel to the guardian of that person.

(10) No person serving as a court evaluator shall be appointed as guardian
for the incapacitated person except under extenuating circumstances
that are set forth in writing and filed with the fiduciary clerk at the
time of the appointment.

(d)  Limitations on appointments based upon compensation.
(1) No person or entity  shall be eligible to receive more than one

appointment within a calendar year for which the compensation
anticipated to be awarded to the appointee in any calendar year
exceeds the sum of $15,000.

(2)  If a person or entity has been awarded more than an aggregate of
$75,000 in compensation by all courts during any calendar year, the
person or entity shall not be eligible for compensated appointments by
any court during the next calendar year.

(3) For purposes of this Part, the term “compensation” shall mean awards
by a court of fees, commissions, allowances or other compensation,
excluding costs and disbursements.

(4) These limitations shall not apply where the appointment is necessary
to maintain continuity of representation of or service to the same
person or entity in further or subsequent proceedings.

§ 36.3  PROCEDURE FOR APPOINTMENT
(a) Application for appointment. The Chief Administrator shall provide for the

application by persons or entities seeking appointments pursuant to this
Part on such forms as shall be promulgated by the Chief Administrator. The
forms shall contain such information as is necessary to establish that the
applicant meets the qualifications for the appointments covered by this
Part and to apprise the appointing judge of the applicant’s background.

(b) Qualifications for appointment. The Chief Administrator shall establish
requirements of education and training for placement on the list of
available applicants. These requirements shall consist, as appropriate, of
substantive issues pertaining to each category of appointment — including
applicable law, procedures, and ethics — as well as explications of the rules
and procedures implementing the process established by this Part.
Education and training courses and programs shall meet the requirements
of these rules only if certified by the Chief Administrator. Attorney
participants in these education and training courses and programs may be
eligible for continuing legal education credit in accordance with the
requirements of the Continuing Legal Education Board.

(c) Establishment of lists. The Chief Administrator shall establish separate lists
of qualified applicants for each category of appointment, and shall make
available such information as will enable the appointing judge 
to be apprised of the background of each applicant. The Chief
Administrator may establish more than one list for the same appointment
category where appropriate to apprise the appointing judge of applicants
who have substantial experience in that category. Pursuant to section
81.32(b) of the Mental Hygiene Law, the Presiding Justice of the appropriate
Appellate Division shall designate the qualified applicants on the lists of
court examiners established by the Chief Administrator.

(d) Reregistration. The Chief Administrator shall establish a procedure
requiring that each person or entity on a list reregister every two years in
order to remain on the list.

(e) Removal from list. The Chief Administrator may remove any person or
entity from any list for unsatisfactory performance or any conduct
incompatible with appointment from that list, or if disqualified from
appointment pursuant to this Part. A person or entity may not be removed
except upon receipt of a written statement of reasons for the removal and
an opportunity to provide an explanation and to submit facts in opposition
to the removal.

§ 36.4  PROCEDURE AFTER APPOINTMENT
(a)  Notice of appointment and certification of compliance.

(1) Every person or entity appointed pursuant to this Part shall file with the
fiduciary clerk of the court from which the appointment is made,
within 30 days of the making of the appointment, (i) a notice of
appointment and (ii) a certification of compliance with this Part, on
such form as promulgated by the Chief Administrator. Copies of this
form shall be made available at the office of the fiduciary clerk and
shall be transmitted by that clerk to the appointee immediately after
the making of the appointment by the appointing judge. An appointee

who accepts an appointment without compensation need not
complete the certification of compliance portion of the form.

(2) The notice of appointment shall contain the date of the appointment
and the nature of the appointment.

(3) The certification of compliance shall include:
(i) a statement that the appointment is in compliance with sections
36.2(c) and (d); and (ii) a list of all appointments received, or for which
compensation has been awarded, during the current calendar year and
the year immediately preceding the current calendar year, which shall
contain (A) the name of the judge who made each appointment, (B) the
compensation awarded, and (C) where compensation remains to be
awarded, (i) the compensation anticipated to be awarded and (ii)
separate identification of those appointments for which compensation
of $15000 or more is anticipated to be awarded during any calendar
year. The list shall include the appointment for which the filing is made.

(4) A person or entity who is required to complete the certification of
compliance, but who is unable to certify that the appointment is in
compliance with this Part, shall immediately so inform the appointing
judge.

(b)  Approval of compensation.
(1) Upon seeking approval of compensation of more than $500, an

appointee must file with the fiduciary clerk, on such form as is
promulgated by the Chief Administrator, a statement of approval of
compensation, which shall contain a confirmation to be signed by the
fiduciary clerk that the appointee has filed the notice of appointment
and certification of compliance.

(2) A judge shall not approve compensation of more than $500, and no
compensation shall be awarded, unless the appointee has filed the
notice of appointment and certification of compliance form required by
this Part and the fiduciary clerk has confirmed to the appointing judge
the filing of that form.

(3) Each approval of compensation of $5,000 or more to appointees
pursuant to this section shall be accompanied by a statement, in
writing, of the reasons therefor by the judge. The judge shall file a copy
of the order approving compensation and the statement with the
fiduciary clerk at the time of the signing of the order.

(4) Compensation to appointees shall not exceed the fair value of services
rendered. Appointees who serve as counsel to a guardian or receiver
shall not be compensated as counsel for services that should have been
performed by the guardian or receiver.

(c) Reporting of compensation received by law firms. A law firm whose
members, associates and employees have had a total of $50,000 or more in
compensation approved in a single calendar year for appointments made
pursuant to this Part shall report such amounts on a form promulgated by
the Chief Administrator.

(d) Exception. The procedure set forth in this section shall not apply to the
appointment of a referee to sell real property and a referee to compute
whose compensation for such appointments is not anticipated to exceed
$750.

(e) Approval and Reporting of Compensation Received by Counsel to the Public
Administrator.
(1)  A judge shall not approve compensation to counsel to the public

administrator in excess of the fee schedule promulgated by the
administrative board of the public administrator under SCPA 1128
unless accompanied by the judge's statement, in writing, of the
reasons therefor, and by the appointee's affidavit of legal services
under SCPA 1108 setting forth in detail the services rendered, the time
spent, and the method or basis by which the requested compensation
was determined.

(2) Any approval of compensation in excess of the fee schedule
promulgated by the administrative board of the public administrator
shall be reported to the Office of Court Administration on a form
promulgated by the Chief Administrator and shall be accompanied by
a copy of the order approving compensation, the judge's written
statement, and the counsel's affidavit of legal services, which records
shall be published as determined by the Chief Administrator.

(3)  Each approval of compensation of $5,000 or more to counsel shall be
reported to the Office of Court Administration on a form promulgated
by the Chief Administrator and shall be published as determined by the
Chief Administrator.

§ 36.5  PUBLICATION OF APPOINTMENTS.
(a) All forms filed pursuant to section 36.4 shall be public records.
(b) The Chief Administrator shall arrange for the periodic publication of the

names of all persons and entities appointed by each appointing judge, and
the compensation approved for each appointee.
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PART 36 OF THE RULES OF THE CHIEF JUDGE: AN EXPLANATORY NOTE
Part 36 of the Rules of the Chief Judge creates a system that broadens the eligibility for appointment to
a wide range of applicants well-trained in their category of appointment, establishes procedures that
promote accountability and openness in the selection process, and insulates that process from appear-
ances of favoritism, nepotism or politics.

2/08

1. APPLICABILITY
Part 36 governs ten categories of primary appointments and
six categories of secondary appointments (§ 36.1 [a]), as set
forth below.

a. Guardians
Part 36 applies to guardians appointed for: 1) incapacitated
persons pursuant to Mental Hygiene Law article 81; 2) minors
pursuant to Surrogate’s Court Procedure Act article 17 or Civil
Practice Laws and Rules article 12; and 3) the mentally retarded
or developmentally disabled pursuant to Surrogate’s Court
Procedure Act article17-A (§ 36.1 [a][1]). If a person is appointed
guardian upon a ward’s nomination or a party’s proposal,
appointment is exempt from Part 36 (§ 36.1 [b][2][i]).
A guardianship where the appointee is a nonprofit institution,
department of social services, or other public agency with
legally recognized duties or interests is exempt from Part 36 (§
36.1 [b][2]][i], [iii]). Guardianships in proceedings for the termi-
nation of parental rights (see Social Services Law § 384-b,
Surrogate’s Court Procedure Act § 403-a, Family Ct. Act article
6) are also exempt, since only persons or entities authorized by
law may be appointed guardian in such proceedings (§ 36.1
[b][2][i], [vi]).

b. Guardians Ad Litem
Part 36 applies to guardians ad litem appointed under the gen-
eral provisions of Surrogate’s Court Procedure Act § 403 and
Civil Practice Laws and Rules 1202, including guardians ad
litem appointed to investigate and report to the court on 
particular issues (§ 36.1 [a][2]). Where a court appoints counsel
or assistants to guardians ad litem, these appointees also are
governed by the rules. If appointed a guardian ad litem upon
the nomination of an infant of 14 years of age or over, the
appointee is exempt (§ 36.1[b][2][ii]). Similarly exempt is a
physician whose appointment as a guardian ad litem is neces-
sary where emergency medical or surgical procedures are
required (§ 36.1 [b][2][vii]).

c. Law Guardians
Privately paid law guardians who are appointed in domestic
relations matters in those Departments of the Appellate
Division where authorized are subject to the provisions of Part
36 (§ 36.1 [a][3]). Law guardians appointed and paid from pub-
lic funds are exempt (§ 36.1 [b][1]). (As a general rule, Part 36
applies only to appointees compensated at the expense of pri-
vate parties, and not those compensated from public funds
such as appointments pursuant to Family Court Act § 243,
Surrogate’s Court Procedure Act § 403-a, 407, Judiciary Law §
35, and County Law article 18-B.)

d. Court Evaluators, Attorneys For Alleged
Incapacitated Persons, Court Examiners
In proceedings for the appointment of guardians for incapaci-
tated persons pursuant to article 81 of the Mental Hygiene
Law, the court may appoint an attorney for the alleged inca-
pacitated person (Mental Hygiene Law § 81.10) or appoint a
court evaluator as an independent witness to investigate and
report to the court (Mental Hygiene Law § 81.09). These

appointments are governed by Part 36 (§ 36.1 (a)(4), (5)), except
that a nonprofit institution appointed court evaluator is
exempt (§ 36.1 [b][2][iii]). The Mental Hygiene Legal Service,
which may serve as attorney for an alleged incapacitated per-
son or court evaluator, is also exempt (§ 36.1 [b][1]).
If a guardian is appointed pursuant to article 81 of the Mental
Hygiene Law, the court may also assign a court examiner to
audit and report on accountings required to be filed in such
guardianship proceedings (Mental Hygiene Law § 81.30, 81.31).
Court examiners are designated by the Presiding Justice of
each Department of the Appellate Division (Mental Hygiene
Law § 81.32), and, upon designation, must comply with all the
provisions of Part 36 (§§ 36.1 [a][6]; 36.3 [c]).

e. Supplemental Needs Trustees
Supplemental needs trustees (see Omnibus Budget
Reconciliation Act of 1993 (42 USC 1396p[d][4], EPTL § 7-1.12, SSL
§ 366 [2][b][2][iii], 18 NYCRR § 360-4.5) may be appointed in a
number of contexts in Supreme Court or Surrogate’s Court,
e.g., in infants’ compromise orders, or in proceedings under
article 17-A of the Surrogate’s Court Procedure Act or article 81
of the Mental Hygiene Law. When selected by the court and
appointed by judgment or order, a supplemental needs trustee
is subject to the provisions of Part 36 (§ 36.1 [a][7]), unless the
appointee is a bank or trust company (§ 36.1 [b][2][iv]), or is
appointed upon nomination by the beneficiary, or by the pro-
ponent, of the trust (§ 36.1 [b][2][i]).

f. Receivers
Part 36 applies to receivers almost without exception (§ 36.1
[a][8]). In rare cases where the choice of receiver would be dic-
tated by law, such an appointee would be exempt (§ 36.1
[b][2][vi]).

g. Referees
Referees are treated differently under Part 36 depending on
the purpose for which they are appointed. Under articles 31
and 43 of the Civil Practice Laws and Rules, referees, sometimes
called “special masters”, are often used in a quasi-judicial
capacity to supervise discovery or conduct trials in civil actions
or proceedings. No matter what their title, if referees are used
to perform a judicial function, they are exempt from Part 36 (§
36.1 [a][9]). Referees appointed for all other purposes are gov-
erned by the rules. These appointments are usually for the pur-
pose of performing an act outside of court, e.g., conducting the
sale of real property in a mortgage foreclosure action or super-
vising a labor union election.
Referees to compute the value of, and sell, real property in the
ordinary mortgage foreclosure action, and who receive com-
pensation of $750 or less, are subject to all of the provisions of
Part 36 preliminary to appointment, including the disqualifica-
tion provisions of section 36.2 (c), the limitations based on
compensation of section 36.2 (d), and list enrollment under
section 36.3. Upon appointment, however, these referees are
not required to file the notice of appointment or certification
of compliance that all other Part 36 appointees must file (§
36.4 [d]). They and the court are also excepted from filing a
statement of approval of compensation pursuant to Judiciary
Law § 35-a (1) (a) and 22 NYCRR § 26.1 (a) (see section 5. B. infra),
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because the $750 total compensation results from two sepa-
rate appointments which are below the statutory threshold of
$500 for each appointment (up to $250 for computation; $500
for sale).

h. Secondary Appointments Of Guardians And
Receivers: Counsel, Accountants, Appraisers,
Auctioneers, Property Managers, Real Estate
Brokers
When a guardian or receiver subject to the provisions of Part
36 seeks to retain counsel, or an accountant, appraiser, auc-
tioneer, property manager or real estate broker, the retained
professional becomes a Part 36 appointee (§ 36.1[a][10]). The
guardian or receiver must request that the judge appoint such
a professional (§ 36.2 [a]), and the professional must comply
with all the provisions of Part 36, including those governing list
enrollment (§ 36.3), disqualification and limitation based on
compensation (§ 36.2), and all filing requirements (§ 36.4).

i. Public Administrator And Counsel To Public
Administrator
Certain sections of Part 36 apply to the appointment of a
Public Administrator within the City of New York and for the
counties of Westchester, Onondaga, Erie, Monroe, Suffolk and
Nassau and counsel to the public administrator. Those sections
include the disqualifications due to family relationship,
employment, former employment, political party office or judi-
cial campaign office found in section 36.2 (c) and the approval
of compensation reporting requirements found in section
36.4(e).

2. APPROVED LISTS: APPLICATION, ENROLLMENT, USE
All persons or entities whose appointments are governed by
Part 36 (§ 36.1 [a][1]–[10]), and who are not exempt under sec-
tion 36.1 (b), must be enrolled on an approved list established
by the Chief Administrator of the Courts (§ 36.3 [c]) from which
all names for appointment must be selected (§ 36.2 [b][1]),
except when good cause exists to appoint outside the list (§
36.2 [b][2]). In those exceptional circumstances, the court must
make a finding of good cause, in writing, and file its finding
with the fiduciary clerk, who has the duty of supervising the
filing of all papers in the Part 36 appointment process (see §§
36.2 [b][2]; 36.4 [a][1], [b][1]-[3]). A copy of the finding also will
be sent to the Chief Administrator of the Courts (§ 36.2[b][2]).
A person or entity not appointed from an appropriate list still
must comply with all the other provisions of Part 36, e.g., the
appointee must not be disqualified from appointment under
section 36.2(c) or (d) and must file all Part 36 forms pursuant to
section 36.4, but any education and training requirements
may be waived (§ 36.2 [b][3]). At no time may a court appoint a
person or entity removed from a list for cause (§ 36.2 [b][2]).
(See § 36.3 [e] for the procedure for removal upon the Chief
Administrator’s determination of unsatisfactory performance
or conduct incompatible with appointment from a list.) 
To enroll on a list maintained by the Chief Administrator of the
Courts, an applicant must have completed the required train-
ing for each category of appointment for which enrollment is
requested (§ 36.3 [b]). Once all required training is completed,
an application must be submitted on the application form
promulgated by the Chief Administrator (UCS-870) (§ 36.3 [a]).
Court examiners for proceedings under article 81 of the Mental
Hygiene Law and privately paid law guardians in domestic
relations actions first must be approved by the Appellate
Division before being eligible for placement on a list.
Section 36.3 (d) provides for biennial re-registration, which will
permit the Chief Administrator to keep all lists current.

3. DISQUALIFICATIONS
The following persons are disqualified from appointment
(§ 36.2[c]):
a. a judge or housing judge of the Unified Court System, or a

relative of, or a person related by marriage to, a judge or
housing judge of the Unified Court System within the
fourth degree of relationship;

b. a judicial hearing officer in a court in a county in which he
or she serves as a judicial hearing officer;

c. a full-time or part-time employee of the Unified Court
System;

d. the spouse, brother/sister, parent or child of a full-time or
part-time employee of the Unified Court System at or
above salary grade JG24, or its equivalent: 1) employed in a
judicial district where the relative is applying for appoint-
ment or 2) with statewide responsibilities;

e. a person who currently serves, or has served within the last
two years (commencing January 1, 2003), as chair, execu-
tive director, or the equivalent, of a state or county political
party; the spouse, brother/sister, parent or child of such
political party official; or a member, associate, counsel or
employee of a law firm or entity with which such political
party official is currently associated;

f. a former judge or housing judge of the Unified Court
System who left office within the last two years (com-
mencing January 1, 2003) and who is applying for appoint-
ment within the jurisdiction of prior judicial service, as
defined by section 36.2(c)(5) of the Rules of the Chief
Judge; or the spouse, brother/sister, parent or child of such
former judge;

g. an attorney currently disbarred or suspended from the
practice of law by any jurisdiction;

h. a person convicted of a felony for which no certificate of
relief from disabilities has been received;

i. a person convicted of a misdemeanor for which sentence
was imposed within the last five years and for which no
certificate of relief from disabilities, or waiver by the Chief
Administrator of the Courts, has been received; or

j. a person who has been removed from an appointment list
of the Chief Administrator of the Courts for unsatisfactory
performance or conduct incompatible with appointment.

The disqualifications for disbarred or suspended attorneys (see
paragraph [g], supra) and convicted criminals (see paragraphs
[h] and [i], supra) apply to any appointments under section 36.1
(a), even if otherwise exempted under the rules pursuant to
section 36.1 (b).
Additionally, there are three disqualifications that do not limit
list enrollment, but may render an enrollee disqualified from
appointment due to the circumstances of a particular case.
These disqualifications are: 1) receivers or guardians, or persons
associated with the law firm of a receiver or guardian, are pro-
hibited from being appointed counsel to the receiver or
guardian (§ 36.2 [c][8]); 2) counsel to alleged incapacitated per-
sons in Mental Hygiene Law article 81 proceedings are prohib-
ited from being appointed guardian, or counsel to the
guardian, for an incapacitated person they have represented (§
36.2 [c][9]); and 3) court evaluators in Mental Hygiene Law arti-
cle 81 proceedings are prohibited from being appointed
guardian for an incapacitated person in a proceeding in which
they served as court evaluator (§ 36.2 [c][10]). In the first and
third of these disqualifications, exceptions may be made. If
there is a compelling reason, such as savings to the estate of
the receivership or guardianship, the receiver or guardian may
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be appointed counsel. Similarly, if there are extenuating cir-
cumstances, such as the unavailability of others to be appoint-
ed guardian and a familiarity and trust developed between
court evaluator and incapacitated person, a court evaluator
may be appointed guardian upon a written finding by the
court of extenuating circumstances.
There is also a disqualification relating to judicial campaign
activity. This does not prevent list enrollment, but limits
appointment by a judge for whom the enrollee acted as cam-
paign chair, coordinator, manager, treasurer or finance chair in
a campaign for a judicial election that took place less than two
years prior to the proposed appointment (§ 36.2 [c][4][ii]). If the
candidate is a sitting judge, the disqualification also applies to
a person who assumes any of the above roles during the cam-
paign for judicial office. Included in this disqualification are the
spouse, brother/sister, parent or child of the campaign official,
or anyone associated with the campaign official’s law firm.

4. LIMITATIONS ON APPOINTMENTS BASED UPON 
COMPENSATION
Subdivision (d) of section 36.2 establishes two additional dis-
qualifications from appointment, not related to list eligibility,
but based upon anticipated or previously awarded compensa-
tion. These restrictions do not limit compensation per se, but
use compensation as a basis for determining availability for
future appointment. There are no exceptions to the applica-
tion of these limitations, unless the court determines the
appointment is necessary to maintain continuity of represen-
tation of the same person or entity in further or subsequent
proceedings.

a. The $15,000 Rule
Section 36.2 (d)(1) prohibits appointees from receiving more
than one appointment in the same calendar year (i.e., January
1 to December 31) for which compensation in excess of $15,000
is awarded in that calendar year or anticipated to be awarded
in any calendar year. Two examples illustrate the rule. 1) If
appointed as attorney for an alleged incapacitated person in
2003, and compensation of, for example, $20,000 for that
appointment is awarded or anticipated to be awarded in that
same year, then the appointee is precluded from receiving
another appointment in 2003 for which compensation in
excess of $15,000 is anticipated either in 2003 or in any single
future year. 2) If appointed as guardian in 2003, for which an
annual commission of, for example, $20,000 is anticipated to
be awarded in the following year (2004), the appointee is pre-
cluded from receiving another appointment in 2003 for which
compensation in excess of $15,000 is anticipated to be award-
ed either in 2003 or in any single future year.

b. The $75,000 Rule
Section 36.2 (d) (2) establishes a limitation on appointments
based on an annual, aggregate amount of compensation. For
calendar year 2007 and thereafter, if compensation is awarded
in an aggregate amount of more than $75,000 during any 
calendar year (no matter what year the appointment was
made), the appointee will be ineligible for any compensated
appointments during the next calendar year. It is the year of
the award of compensation, and not the year of its actual
receipt, that activates the application of the rule. Like its
$15,000 counterpart, the $75,000 rule is a limitation on
appointments, and not on compensation; nothing in the
$75,000 rule prevents a court’s award, or an appointee’s
receipt, of total compensation exceeding $75,000 in any calen-
dar year. Excess compensation in one year simply prevents
compensated appointments in the following year.

5. PROCEDURE AFTER APPOINTMENT
a. Combined Notice Of Appointment And Certification

Of Compliance
Part 36 appointees must complete and file with the fiduciary
clerk within 30 days of appointment a two-part form contain-
ing a notice of appointment and certification of compliance (§
36.4 [a][1]), which will be sent to the appointee by the court
immediately after appointment. If the appointee cannot certi-
fy qualification for appointment in the certification of compli-
ance section of the combined form, or cannot accept appoint-
ment for any other reason, the appointee must immediately
notify the court (§ 36.4 [a][4]).
The notice of appointment contains the date and nature of the
appointment (§ 36.4 [a][2]), and the certification of compliance
certifies that the appointee is not disqualified from service
and is not otherwise precluded by any limitation based on
compensation (§ 36.4 [a][3][i]; see § 36.2 [c], [d]). The appointee
must list all appointments received during the current calen-
dar year (§ 36.4 [a][3][ii]), report the amount of compensation
awarded for each (§ 36.4 [a][3][ii][B]), or, if not awarded, the
total amount of compensation anticipated for each (§ 36.4
(a)(3)(ii)(C)(i)), and separately identify appointments for which
compensation is anticipated to exceed $15,000 in any calendar
year (§ 36.4 [a][3][ii][C][ii]). The appointee must also list all
appointments for which compensation was awarded in the
year immediately preceding the current calendar year (§ 36.4
[a][3][ii]) and report the amount awarded for each (§ 36.4
[a][3][ii][B]). For all appointments, the name of the appointing
judge must be given (§ 36.4 [a][3][ii][A]).
There are two exceptions to this procedure. Although exempt
from the application of Part 36 (see § 36.1 [b][3]), uncompen-
sated appointees must still file the combined notice and certi-
fication form, but need only complete the notice of appoint-
ment section of the form (§ 36.4 [a][1]). This will allow uncom-
pensated fiduciary activity to be recorded and appropriately
recognized. The other exception applies to referees to compute
the value of, and sell, real property. Although subject to the
application and list process of Part 36 (see § 36.1 [a][9]), refer-
ees to compute and sell are relieved from the obligation to file
the combined notice and certification form for appointments
where total compensation is not anticipated to exceed $750 (§
36.4 [d]).

b. Approval Of Compensation
Judges who approve compensation of more than $500 are
required to file a statement of approval of compensation with
the Office of Court Administration pursuant to Judiciary Law §
35-a (1)(a) and 22 NYCRR Part 26. Whenever a court is request-
ed to approve compensation in excess of $500 for a Part 36
appointee, a statement of approval of compensation on a form
promulgated by the Chief Administrator of the Courts must be
submitted for signature to the approving judge. The statement
must contain a confirmation signed by the fiduciary clerk that
the combined notice of appointment and certification of com-
pliance form was filed (§ 36.4 [b][1]). No judge may approve
compensation of more than $500 without this statement and
the signed confirmation of the fiduciary clerk (§ 36.4 [b][2]).
Additionally, every approval of compensation in excess of
$5000 must contain the judge’s written statement of the 
reasons for such approval (§ 36.4 [b][3]). After signing the order
awarding compensation and the statement of approval of
compensation, the judge must file a copy of the order and the
original statement with the fiduciary clerk. The fiduciary clerk
will then forward the statement of approval of compensation
to the Office of Court Administration for entry of the amount
of compensation in its database under the name of the 
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appointee. This will keep the database current for periodic
publication under section 36.5.
The rules cite the standard for judicial approval of compensa-
tion, viz., fair value for all services rendered that are necessary
to the performance of the appointee’s duties (§ 36.4 [b][4]).
This determination remains in the sound discretion of the
court and depends on the factual circumstances of each case.

6. REPORTING LAW FIRM COMPENSATION
Section 36.4 (c) obligates law firms to report, in writing, to the
Chief Administrator of the Courts whenever total compensa-
tion in a single calendar year is $50,000 or more for Part 36
appointments of law firm members, associates or employees.
The report of compensation received by law firms is to be filed
on form UCS-876 on or before March 31st following the 
calendar year reported.

The reporting of law firm compensation is for informational
purposes only. Limitations based on compensation apply only
to the individual appointee, not the firm, and the appointment
and compensation of one person in the firm are only consid-
ered in certifying the availability of that individual for appoint-
ment and do not affect the availability for appointment of any
other person in the firm.

7. PUBLICATION
The notice of appointment and certification of compliance,
statement of approval of compensation, and report of com-
pensation received by law firms, filed pursuant to section 36.4,
are public records, and the names of appointees and of
appointing judges, and the amounts of approved compensa-
tion, are subject to periodic publication by the Chief
Administrator of the Courts (§36.5).
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Instructions To Amend The UCS 870
Application for Appointment Pursuant to Part 36

TO AMEND THE CATEGORIES OR COUNTIES OF ENROLLMENT:

• Send an e-mail to part36@courts.state.ny.us
or

• Send a fax to (212) 428-2819
or

• Write to OCA at the address listed below.

Include the foilowing information:

• Your full name
• Your Fiduciary ID Number (FID#)
• The first five digits of your Social Security Number
A link to (or copy of) your application will be sent to you by return
e-mail (or fax or mail) along with a copy of your receipt. Please
print both and make the changes, additions or deletions in ink on
the appiication and receipt. Sign and date each, attach any
required documentation (e.g. resume), and mail to:

Office of Court Administration
P.O. Box 3171
Church Street Station
New York, NY 10008

TO AMEND YOUR NAME, ADDRESS OR OTHER CONTACT INFORMATION:

• Send an e-mail to part36@courts.state.ny.us with your changes,
or

• Send a fax to (212) 428-2819 with your changes
Include the following information:

• Your fuil name
• Your Fiduciary ID Number (FID#)
• The first five digits of your Sociai Security Number
You may also mail a copy of your receipt with the changes marked in ink to:

Office of Court Administration
P.O. Box 3171
Church Street Station
New York, NY 10008
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UCS - 876 - Effective January 1, 2004

3.  Name of Law Firm:

Street ZipCity/Town/Village State

Phone Fax E-Mail

$

REPORT OF COMPENSATION RECEIVED BY LAW FIRMS  FOR
APPOINTMENTS PURSUANT TO PART 36 OF THE RULES OF THE
CHIEF JUDGE (§ 36.4(c))

(Complete if total compensation from appointment of law firm’s members, associates and employees pursuant to Part 36 of the

Rules of the Chief Judge exceeds $50,000 in a single calendar year (January 1 to December 31).  File by March 31  following thest

calendar year reported.)

1.  Calendar Year Reported: 2. Law Firm Tax ID Number

Year GGGG TID#  GG-GGGGGGG

4.  Address/Phone/FAX/ E-mail:

5.  List the names and Fiduciary Identification Numbers of the members, associates and employees of the law firm for whom

compensation from appointments has been approved during the calendar year reported, and enter for each the total

compensation approved during that year. For a member, associate or employee with no Fiduciary Identification Number

(FID#), enter “Non-List” and his/her Social Security Number in space provided for FID#, (attach additional sheets as needed).

NAME FIDUCIARY IDENTIFICATION
NUMBER

TOTAL APPROVED
COMPENSATION IN CALENDAR

YEAR REPORTED 

$

$

$

$

$

$

$

6.  Total of all compensation entered in item 5:

Date:                                                    Signature:                                                                                                     

Print Name:                                                                                                  

Title:                                                                                                          

                 (e.g., managing attorney, member)

Mail to: OCA, Appointment Processing Unit, 25 Beaver Street, Room 840, New York NY 10004
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