Defense Practice Tips

Representing Clients with
Mental Disabilities

By Sheila E. Shea*

“It is to the Court a finding of phantom fitness with no
more substance than a bubble on a baby's wand.”!

In People v A.S.* the Supreme Court, Kings County,
rejected the opinion of a state’s psychologist that A.S., a
developmentally disabled client, had been restored to
capacity. The case of A.S. highlights the challenges associ-
ated with representing a defendant who is mentally dis-
abled. Charged with arson in the second degree at the age
of sixteen, A.S. was intellectually disabled and unable to
read beyond a first grade level. He had barely achieved a
passing score on the Standardized Competency Assess-
ment for Standing Trial for Defendants with Mental
Retardation (CAST*MR) after multiple attempts during
his eight year confinement at a secure developmental
center. The defendant’s psychiatric examiner opined that
a trial would cause A.S. debilitating stress. The witness
called on behalf of the Commissioner of what is now
known as the Office for People with Developmental Dis-
abilities (OPWDD) agreed; nonetheless, the Commis-
sioner persisted in her position that A.S. was competent
to stand trial. After weighing the conflicting expert testi-
mony, the Court determined that A.S. was not competent
to stand trial, seizing upon his “fragile, brittle state.”
Further, the Court granted the defense motion for
“Jackson” relief® on the grounds that it was not likely
that the defendant would attain capacity in the foresee-
able future.

The case of A.S. is but one of an estimated 60,000 an-
nually where competency evaluations are ordered in the
United States. Roughly 12,000 defendants are found
incompetent to stand trial each year in courts across the
country.* Major mental illness, intellectual disability, or
other cognitive limitations are the most frequent causes of
adjudicative incompetence.

In New York, a defendant who as a result of mental
disease or defect lacks capacity to understand the pro-
ceedings against him or to assist in his or her own defense
cannot be prosecuted for a criminal offense. Founded
upon common law principles, New York’s statutory
scheme governing fitness to proceed can be traced back to
an 1828 statute which provided that “no insane person
can be tried, sentenced to any punishment, or punished
for any crime or offense while he continues in that state.””
Over time, sporadic attention to the laws governing men-
tally disabled defendants was said to generate “incredible
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confusion” over two fundamental issues: (1) how to
examine the defendant and (2) what disposition to make
of a defendant found unfit to proceed.

The results of this confusion led to egregious conse-
quences in some cases. For instance, upon undertaking
law reform in 1968, the Association of the Bar of the City
of New York in cooperation with Fordham Law School
observed that the former Code of Criminal Procedure
made it possible for an uneducated nineteen-year-old
defendant accused of committing a burglary in Brooklyn
in 1901 to be confined beyond his 83rd birthday in a max-
imum security institution operated by the Department of
Corrections without ever being afforded an opportunity
to prove his innocence. Characterized as a “forgotten
man,” this defendant was denied a speedy trial and peri-
odic judicial review of his condition, and was confined
decades longer than even proof of his guilt would have
supported in an overcrowded, understaffed state correc-
tional institution.

Many of the deficiencies of the prior Code of Criminal
Procedure were cured in 1970 upon the enactment of the
Criminal Procedure Law (CPL), but the process for deter-
mining fitness to proceed, as well as the various alterna-
tives available to the court to address the circumstances of
an incapacitated defendant, engender confusion to this
day. This article will attempt to demystify CPL article
730,7 offer practice tips, and explore alternatives to crimi-
nal incarceration for defendants with mental disabilities.

Practice Tip 1: Back to Basics.

Crucial to understanding article 730 is familiarity
with terms of art applied throughout the statute. The
meanings of nine essential terms as used in article 730 are
set out in the sidebar (p. 11) for easy reference by attor-
neys who do not regularly work with the statute.

Practice Tip 2: Understand the Distinctions between
Psychiatric Ilinesses, Developmental Disabilities, and
Neurological Injuries or Disorders Which Can All
Impede a Client’s Capacity.

While not defined in article 730, a mental disease or
defect may encompass a major mental illness, an intellec-
tual or developmental disability, or other cognitive limita-
tion which impedes the ability of defendants to under-
stand the proceedings against them or assist in their own
defense. The Mental Hygiene Law (MHL.) defines “mental
illness” as “an affliction with a mental disease or mental
condition which is manifested by a disorder or distur-
bance in behavior, feeling, thinking, or judgment to such
an extent that the person afflicted requires care, treatment
and rehabilitation.”® Schizophrenia and other psychotic
disorders are mental illnesses within the meaning of the
law. The definition of mental illness is also broad enough
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to encompass neurological disorders or conditions which
impact upon brain functioning.”

The definition of “developmental disability” is some-
what cumbersome to those unfamiliar with the MHL or
clinical practice. MHL 1.03(22) identifies six specific con-
ditions which constitute developmental disabilities with-
in the meaning of the law: mental retardation, cerebral
palsy, epilepsy, neurological impairment, familial dysau-
tonomia, and autism. A developmental disability also
includes any other condition of a person found to be close-
ly related to mental retardation because such condition
results in similar impairment of general intellectual func-
tioning or adaptive behavior to that of a person who is
mentally retarded. In addition, to properly diagnose a
developmental disability, the person’s condition must
originate before the age of twenty-two, continue or be
expected to continue indefinitely, and constitute a sub-
stantial handicap to such person’s ability function nor-
mally in society.’?

Psychiatric examiners should engage in a contextual
and functional analysis of the defendant’s abilities when
assessing that person’s capacity to stand trial’ and the
clinical assessment tools utilized by the psychiatric exam-
iner during a competency evaluation will also vary
depending upon the nature of the defendant’s disability.
For example, the MacArthur Competence Assessment
Tool (Mac CAT) and CAST*MR noted above are two com-
monly used instruments which assess knowledge, under-
standing, and reasoning pertaining to court proceedings.
The Mac CAT has been validated with three groups of
criminal defendants with varying competence levels and
mental illness treatments histories. The CAST*MR is a
standardized instrument used to assess competence for
persons with mental retardation.

If a defendant is remanded for commitment following
a finding that she is an incapacitated person, it is impera-
tive that the defendant be remanded to the custody of the
proper state official. This will either be the Commissioner
of Mental Health (OMH), for those defendants who are
mentally ill, or the Commissioner of the OPWDD, for
those defendants who are developmentally disabled.'? In
some cases, a defendant will be dually diagnosed, requir-
ing fact finding and clinical opinion as to the disorder or
condition primarily contributing to the defendant’s inca-
pacity. For those clients with multiple disabilities, defense
counsel may want to retain an expert who is a clinical psy-
chologist, as opposed to a psychiatrist, in order to fully
assess the client’s intellectual abilities. And for clients
with neurological conditions, defense counsel may want
to retain a psychologist or physician with a background
in neurology.

January-April 2013

I.  730.20 — Fitness to proceed: generally

The standard to be applied in determining whether a
defendant has the capacity to stand trial is whether the
defendant “has sufficient present ability to consult with
his lawyer with a reasonable degree of rational under-
standing—and whether he has a rational as well as factu-
al understanding of the proceedings against him.”?? The
mechanics involved in having a defendant examined for
the purpose of determining his or her capacity are set
forth in CPL 730.20.

The appropriate director to whom a criminal court
issues an order of examination must designate two quali-
fied psychiatric examiners to evaluate the defendant. The
statute was amended in 1989 to eliminate the requirement
that psychiatrists be designated to examine the defendant.™
Thus, examinations may now be conducted by two psychi-
atrists, two psychologists, or one from each discipline.'

The examination may be conducted at the place the
defendant is held in custody, which is typically a local cor-
rectional facility or a hospital. If the defendant is not in
custody, the examination may be conducted on an outpa-
tient basis.'® Significantly, unless the defendant has been
admitted to a hospital, psychiatric examiners are either on
the staff of or retained by the local (county or city) depart-
ment of mental health. CPL 730.10(4).

Practice Tip 3: The court may authorize a
psychologist or psychiatrist retained by the
defendant to be present at the psychiatric
examination of the defendant (CPL 730.20[1]).

The right to counsel attaches at a competency exami-
nation conducted pursuant to CPL article 730 and counsel
may observe the psychiatric examination of his or her
client.”” There is, however, no reciprocal or corresponding
right of the district attorney to either observe or videotape
the examination.'® CPL 730.20(6) makes it clear that state-
ments made by the defendant in the course of the exami-
nation cannot be introduced as evidence against the
defendant at trial on any issue other than that of the
defendant’s mental condition.

1. 730.30 — Fitness to proceed; order of

examination

As noted in Professor Peter Preiser’s Practice Com-
mentaries to CPL 730.30, a defendant is presumed compe-
tent to proceed and is not entitled as a matter of right to
have his or her mental capacity determined by examina-
tion and hearing. Entitlement to a hearing depends
upon the court’s awareness of some basis for questioning
the defendant’s capacity. This may appear from the
defendant’s prior history combined with the circum-
stances of the crime brought to the attention of the court
by counsel; it may be apparent from the defendant’s
actions in the courtroom that the court should initiate an
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Defense Practice Tips continved

inquiry into fitness sua sponte. Most importantly, the issue
for the court is not prior or subsequent incompetence, but
present fitness.!”

The examination procedure may be initiated by any
court in which a criminal proceeding is pending and at
any time from initial arraignment through sentencing.
CPL 730.30(1). Subdivisions two, three, and four set forth
the rules governing the action of the court after receipt of
examination reports. The question of whether a defendant
is fit to proceed calls for a judicial determination, not a
medical one, and the court need not accept the conclu-
sions of the examiners irrespective of whether they unan-
imously conclude that the defendant is or is not an inca-
pacitated person.?'

In the 2011 case of People v Philips?' the Court of
Appeals addressed the manner in which the court should
weigh competing evidence presented on the issue of a
defendant’s fitness for trial. This often involves, as the
Court recites, “extensive medical conclusions presented
as well as the representations of defense counsel regard-
ing his or her client’s fitness for trial.”* “[W]hile the testi-
mony of experts and the assertions of counsel may be
readily ascertained, there are other indicia of trial fitness
considered by the court that may escape the record, but
nonetheless evince a defendant’s understanding of the
proceedings. For example, the manner in which the defen-
dant interacts with the court, communicates with defense
counsel, or physically reacts to a question or piece of tes-
timony cannot adequately be captured by the record, but
has a bearing on the issue of fitness for trial and can be
perceived and evaluated by the trial judge.”” As noted
above, while the representations of defense counsel are no
doubt important in the court’s exercise of determining fit-
ness, they are not dispositive, but merely a factor to be
considered by the trial court. A “defense counsel’s obser-
vations and representations, without more, do not and
should not serve as an automatic substitute for the court’s
statutory discretion....”

Regardless, however, of the court’s discretion to hold
a hearing, one is required if the examiners are not unani-
mous in their opinions or if a hearing is requested by
motion of either the defendant or the prosecutor. CPL
730.30. When a defendant’s capacity is in question, the
burden is on the prosecution to establish that the defen-
dant is fit to proceed by a preponderance of the evidence
and that the defendant is not eligible for Jackson relief.?

Representing a client with diminished capacity pres-
ents particular challenges for the defense attorney. The
Rules of Professional Conduct, specifically Rule 1.14,
require an attorney to maintain as far as reasonably possi-
ble a conventional relationship with the client. That said,
at least some judges recognize the ethical difficulties
attendant to discharging representational responsibilities
for a profoundly disabled client.? Often the attorney and
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the client will be aligned in asserting incapacity, but in
other situations the client will claim to be fit to proceed
while the defense attorney has severe doubts or cannot
agree that proceeding to a hearing on fitness is in the
client’s best legal interests. In those cases where clients are
committed and alleged to be incapacitated, but nonethe-
less wish to proceed to a hearing to establish fitness, rep-
resentation may be assumed in some cases by the Mental
Hygiene Legal Service, which avoids the ethical dilemma
for defense counsel

I1l. 730.40 — Fitness to proceed; local criminal
court accusatory instrument

Section 730.40 sets forth the procedure for the dispo-
sition of a local criminal court accusatory instrument and
the commitment of the defendant to the custody of OMH
or OPWDD when the court has determined that the
defendant is an incapacitated person. The commitment
mechanisms are either a “final order of observation” or a
“temporary order of observation.”

If the examiners are of the opinion that the defendant
is incapacitated, the proceeding is founded on a local
criminal court accusatory instrument, and the charge is
other than a felony, a final order of observation must be
issued. If the charge is a felony, then a temporary order of
observation is issued, unless the District Attorney con-
sents to a final order being issued.®® Subdivision 1 pre-
scribes that both the final and the temporary order can
require the defendant to remain in the custody of OMH or
OPWDD for a period not to exceed 90 days. The statute
also requires that the local accusatory instrument be dis-
missed with prejudice when the court issues a final order
of observation. In cases where the court issues a tempo-
rary order of observation, the felony complaint remains
open for the duration of the order; the complaint must be
dismissed upon certification that the defendant was in the
custody of the Commissioner when the temporary order
expired.”

Practice Tip 4: The automatic ninety day commitment
following the issuance of a 730.40 final order of
observation has been found to be unconstitutional.

In 1988, the Westchester County Supreme Court
struck down the automatic 90-day commitment in the
case of Ritter v Surles.™ The state elected not to appeal the
order entered in Ritter. Instead, OMH instituted a policy
in its hospitals requiring a defendant to be discharged
within 72 hours following remand by the criminal court
unless the defendant meets the criteria for either a volun-
tary or an involuntary admission to the hospital pursuant
to article 9 of the MHL.!

OMRDD (now OPWDD), in contrast did not adopt
any published policy concerning the admission and treat-
ment of defendants remanded to the Commissioner’s cus-
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Definitions of Nine Essential Terms Used in
Criminal Procedure Law article 730

1. “Incapacitated person” means a defendant who as a result
of mental disease or defect lacks capacity to understand
the proceedings against him or to assist in his own
defense.

2. “Order of examination” means an order issued to an appro-
priate director by a criminal court wherein a criminal action
is pending against a defendant, or by a family court pur-
suant to section 322.1 of the family court act wherein a
juvenile delinquency is pending against a juvenile, direct-
ing that such person be examined for the purpose of deter-
mining if he is an incapacitated person.

3. “Commissioner” means the state commissioner of mental
health or the state commissioner of mental retardation and
developmental disabilities (now known as the Office for
People with Developmental Disabilities).

4. “Director” means (a) the director of a state hospital operat-
ed by the office of mental health or the director of a devel-
opmental center operated by the office of mental retarda-
tion and developmental disabilities, or (b) the director of a
hospital operated by any local government of the state that
has been certified by the commissioner as having ade-
quate facilities to examine a defendant to determine if he is
an incapacitated person, or (c) the director of community
mental health services.

5. "Qualified psychiatrist” means a physician who:

(a) is a diplomate of the American board of psychiatry and
neurology or is eligible to be certified by that board; or,

(b) is certified by the American osteopathic board of neu-
rology and psychiatry or is eligible to be certified by that
board.

6. "Certified psychologist® means a person who is registered
as a certified psychologist under article one hundred fifty-
three of the education law.

7. “Psychiatric examiner” means a qualified or certified psy-
chologist who has been designated by a director to exam-
ine a defendant pursuant to an order of examination.

8. "Examination report” means a report made by a psychiatric
examiner wherein he sets forth his opinion as to whether
the defendant is or is not an incapacitated person, the
nature and extent of his examination and, if he finds that
the defendant is an incapacitated person, his diagnosis
and prognosis and a detailed statement of the reasons for
his opinion by making particular reference to those aspects
of the proceedings wherein the defendant lacks capacity to
understand or to assist in his own defense. The state
administrator and the commissioner must jointly adopt the
form of the examination report; and the state administrator
shall prescribe the number of copies thereof that must be
submitted to the court by the director.

9. "Appropriate institution” means (a) a hospital operated by
the office of mental health or a developmental center oper-
ated by the office for people with developmental disabilities;
or (b) a hospital licensed by the department of health which
operates a psychiatric unit licensed by the office of mental
health, as determined by the commissioner provided, how-
ever, that any such hospital that is not operated by the state
shall qualify as an “appropriate institution” only pursuant to
the terms of an agreement between the commissioner and
the hospital. Nothing in this article shall be construed as
requiring a hospital to consent to providing care and treat-
ment to an incapacitated person at such hospital.

@ These definitions appear in CPL 730.10.
b 22 NYCRR Part 111. Procedure Under CPL article 730.

tody pursuant to CPL 730.40. Following Ritter, a federal
lawsuit was commenced against both OMH and OMRDD
asserting that even a temporary hold for evaluation for
admission violated the plaintiffs’ constitutional rights.
The Second Circuit ruled against the plaintiffs, however,
and determined that the state needed some reasonable
time to decide whether to initiate civil commitment pro-
ceedings and a 72-hour confinement is not excessive to
accomplish an evaluation. Thus, both OMH and OPWDD
should evaluate persons remanded for admission from
criminal courts within 72 hours to determine if the admis-
sion criteria are satisfied. The Mental Hygiene Law also
requires that MHLS receive notice of all admissions to
psychiatric hospitals and schools for the developmentally
disabled, so any individuals who are admitted to the cus-
tody of OMH or OPWDD as a consequence of a 730.40
final order of observation will have the assistance of
MHLS and receive notice of their status and rights.®

January-April 2013

A defendant remanded for evaluation for admission
pursuant to 730.40 will most likely be received at a state-
operated psychiatric hospital. However, a 2008 amend-
ment to article 730 does permit the admission of the
defendant to a private hospital licensed by OMH, provid-
ed the hospital agrees to receive the defendant.™ The
amendment offers flexibility to the Commissioner in as-
certaining the most appropriate treatment setting for the
defendant, but most likely the statutory change was driv-
en by the inordinately high cost of maintaining a person
in a state-operated psychiatric bed. Whatever the ration-
ale, the amendment furthers the right of the defendant to
treatment in the least restrictive environment consistent
with public safety and the defendant’s clinical needs.®

For those defendants who are committed to the cus-
tody of the Commissioner of OMH pursuant to article 730,
there is a strict regulatory framework governing their care
and treatment while under an order of commitment from
a criminal court and the regulations apply even after the
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patient’s conversion to civil status.™ These regulations
require, in part, that before clinical discretion is exercised
to release, change status, or grant furloughs to a patient
remanded to OMH custody by a criminal court, there
must be a review of the decision by the hospital forensic
committee.”” The application of these more stringent reg-
ulations to patients remanded to custody of the
Commissioner of OMH on final orders of observation has
been the subject of long-standing federal litigation,
Monaco v Hogan, 98-CV-3386 (EDNY), which is near settle-
ment.® Under the terms of the settlement, OMH and its
facilities may subject individuals remanded to OMH facil-
ities pursuant to final orders of observation to a formal or
informal review before granting them privileges or dis-
charging them, but only if a clinical reason justifies such
review. In determining whether there is clinical reason for
referring such a patient for a formal, informal, or height-
ened review of proposed privileges or discharge, the
patient’s treatment team may take into consideration the
nature of the charges and the circumstances which formed
the basis for the charges which were dismissed when the
patient was sent to the OMH facility pursuant to a final
order of observation, but not simply that a patient was
charged with a crime. A hearing to determine whether
the settlement should be approved is set for May 16, 2013
in Federal District Court for the Eastern District of
New York.

IV. 730.50 — Fitness to proceed; indictment

When a defendant is arraigned on an indictment, the
superior court will proceed in accordance with CPL 730.30
to determine whether the person is an incapacitated per-
son. If the court is satisfied that the person is not incapac-
itated, the criminal action against her proceeds. If the
court is satisfied that the defendant is an incapacitated
person, it must issue a final order of observation or an
order of commitment.

If there is an indictment for a non-felony, then a final
order of observation will be issued and the indictment
dismissed. If the indictment is for a felony, then a com-
mitment order is issued for a period of up to one year.

First and subsequent orders of retention may be
issued upon application by the facility director where it is
alleged that the defendant continues to be an incapacitat-
ed person. The court may adjudicate the defendant an
incapacitated person and issue an order of retention fol-
lowing a hearing, initiated by the defendant or the Mental
Hygiene Legal Service or upon the Court’s own motion,
or if no demand for a hearing is made, upon the papers.”
In practice, the retention application is filed by OMH or
OPWDD on official forms promulgated by the Office of
Court Administration® and the MHLS attorney who
receives the application will meet with the client and
explain her right to a hearing. A hearing must be demand-
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ed within ten days of the date that notice of the applica-
tion was given to the defendant and the Mental Hygiene
Legal Service. If a hearing is requested, the MHLS attor-
ney will transmit the demand to the criminal court that
issued the original commitment order and the hearing
will be held in that county. Recent litigation has focused
on whether the district attorney has the right to partici-
pate in the hearing. While the prosecutor is not entitled to
statutory notice of the proceeding, such notice is built into
the official forms and the Appellate Division, First
Department has just held that the prosecutor has standing
to participate in the proceeding.*!

An indicted incapacitated defendant may be held in
the custody of the Commissioner indefinitely without
achieving dismissal of the indictment, depending on the
maximum prison term that defendant faces. The defen-
dant can be held so long as the aggregate periods of reten-
tion prescribed in the temporary order of commitment,
the first order of retention, and any subsequent order do
not exceed two-thirds of the authorized maximum term of
imprisonment for the highest class of felony charged in
the indictment.®? If the defendant is in the custody of the
Commissioner and reaches the ”2/3 maximum” the
indictment against him must be dismissed and the dis-
missal constitutes a bar to any further prosecution of the
charge or charges contained in the indictment.* If the
defendant is released prior to that time, though, upon a
finding that she is no longer an incapacitated person, the
criminal action against her must proceed.* During the
period of confinement in the custody of the Com-
missioner, the quality of the defendant’s representation
can be enhanced if defense counsel and attorneys for the
Mental Hygiene Legal Service communicate with each
other periodically toward measuring whether the defen-
dant is making progress toward restoration of fitness and
to determine whether any motions should be made which
do not require the defendant’s personal participation.*

Practice Tip 5: If a defendant is afforded Jackson
relief and converted to civil status, the time spent in
custody on an MHL article 9 or 15 legal status does
not count toward calculation of the two-thirds
maximum for purposes of CPL 730.50(3) & (4).
Where a court finds that there is no substantial prob-
ability a defendant will attain capacity in the foreseeable
future, it may afford relief to the defendant in the form of
conversion to civil status without dismissal of the indict-
ment.* Conversion to civil status typically has advan-
tages for the defendant in terms of obtaining increased
privileges or possible release from the hospital. As a result
of the Court of Appeals decision in People v Lewis,” how-
ever, conversion to civil status may have adverse conse-
quences for the defendant as the time in custody on civil
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status will not count toward the two-thirds maximum and
dismissal of the indictment.

Practice Tip 6: Under CPL 730.50 an incapacitated
defendant may subjected to either inpatient or
outpatient commitment, but outpatient commitment
may only be authorized by order of a superior court
with the consent of the District Attorney (L 2012,
ch 56).

Prior to 2012, a superior court was required to commit
an incapacitated defendant to an appropriate institution.
The 2012 amendment to the CPIL. permitting outpatient
commitment was supported by the rationale that only
20% of defendants committed to OMH or OPWDD cus-
tody for restoration of capacity are deemed to otherwise
be in need of hospitalization. It was also noted that 35
states provide for outpatient restoration of capacity and
that community-based restoration would result in signifi-
cant cost savings. The amendment furthers the right of the
defendant to treatment in the least restrictive environ-
ment consistent with public safety and the defendant’s
treatment needs.* Since the amendment of the statute, the
Mental Hygiene Legal Service has successfully advocated
for outpatient commitment in two cases in the trial courts
in the Third Department. Both cases involved develop-
mentally disabled clients committed to the custody of
OPWDD. Applications for continued retention were filed
in these cases, but upon the clinical recommendation of
OPWDD and the consent of the prosecutors, the court
authorized outpatient commitment. The courts’ orders
will permit both clients to continue to receive appropriate
care and treatment while residing in community resi-
dences. See also People v Betty Y., 2013 NY Slip Op 23063
(Supreme Ct, Kings Co 3/7/2013).

V. CPL 730.60 — Fitness to Proceed; procedure

following custody by the Commissioner

This section of the CPL deals with custody following
commitment under a CPL 730 order of observation.* The
criminal proceeding is suspended while the defendant is
incapacitated. Notwithstanding the suspension of the
criminal action, the defendant may make any motion
appropriate to preserve his or her rights which is suscep-
tible of fair determination without his or her personal par-
ticipation. This would, for instance, include a motion for
dismissal of the indictment based upon an error in its pro-
curement or filing.® A defendant who has been in custody
for two or more years under a commitment order may
also move for dismissal of the indictment upon the con-
sent of the district attorney and upon a finding that dis-
missal of the indictment is consistent with the ends of jus-
tice and continued custody under an order of commit-
ment is not necessary for the protection of the public or
the treatment of the defendant.”! Defense counsel are
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encouraged to contact the Mental Hygiene Legal Service
to discuss the possibility of filing a CPL 730.60(5) motion.

Subdivision six of this section codifies notice require-
ments which provide, in essence, that any person com-
mitted to the Commissioner’s custody pursuant to any
section of article 730 may not be discharged, released on
condition, or placed on any less restrictive status unless
four days’ notice (excluding weekends and holidays) is
provided to law enforcement officials, including the dis-
trict attorney, and any potential victim of an assault or
other violent felony. The constitutionality of section
730.60(6) as applied to final-order defendants was chal-
lenged in Ritter v. Surles,” discussed above. According to
the court’s decision, the Commissioner may still notify
persons listed in CPL 730.60(6) of an upcoming release or
change in status, but the release may not be delayed for
the purpose of notification. The court also held that the
district attorney no longer has criminal jurisdiction over
the final-ordered defendant since all criminal charges
have been dismissed.

VI. Dispositional Alternatives for the Incapacitated
Defendant

e Civil Admission

Commitment to a psychiatric hospital or develop-
mental center for any purpose constitutes a significant
deprivation of liberty.* For those clients who are subject
to orders of commitment under CPL 730.50, both OMH
and OPWDD operate secure facilities where the clients
will likely be confined. The OMH secure facilities which
receive article 730 defendants are located at Kirby
(Manhattan) and Mid-Hudson (Orange County) Psy-
chiatric Centers or the Northeast or Rochester Regional
Forensic Units.* Individuals who are subject to final
orders of observation and remanded to the custody of the
Commissioner for evaluation for admission as civil
patients would likely be admitted to non-secure state or
local psychiatric hospitals.® For developmentally dis-
abled clients, in particular, the in-patient facilities avail-
able to receive them are few in number since OPWDD is
in the process of significantly downsizing its institutional
capacity.’ Thus, a defendant subject to a CPL 730.50 com-
mitment, for instance, would likely to be committed to a
secure developmental center (often the Sunmount
Developmental Center in Franklin County) where it may
be difficult for counsel to maintain contact with her client.

Where the purpose of an article 730 commitment is
restoration of capacity, an ancillary benefit to the client is
that during the period of commitment the client may
receive desperately needed treatment for a psychiatric ill-
ness or support and habilitation for a developmental dis-
ability. If the objective of the attorney is to secure thera-
peutic treatment and services for a client and the client
will voluntary accept services, another alternative is to
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pursue legal remedies which could result in a dismissal of
the accusatory instrument, particularly when the client is
charged with low level offenses, while at the same time
affording the client essential services from OMH or
OPWDD operated or licensed providers. As noted previ-
ously, the psychiatrists or psychologists appointed to
complete an examination ordered pursuant to CPL 730.30
are typically either on the staff of or retained by the coun-
ty mental health commissioner. These same individuals
have the authority and responsibility to assist in a civil
admission, particularly when the civil admission would
be more appropriate than a criminal commitment. The
detailed provisions governing admission and retention in
hospitals and developmental centers pursuant to articles 9
and 15 are beyond the scope of this article, but the Mental
Hygiene Legal Service can serve as a resource to the
defense in explaining the operation of the statutory
scheme. It is also fair to say that securing community-
based (as opposed to in-patient) treatment services for
mentally ill and developmentally disabled clients can be
very challenging, particularly for clients who may need
services to address developmental disabilities, but whose
eligibility for such services has not been previously estab-
lished. Mechanisms exist within OPWDD to seek eligibil-
ity determinations, however, and administrative remedies
are available should eligibility be denied.” Again, the
Mental Hygiene Legal Service can assist the defense bar in
understanding eligibility criteria and advocating for
appropriate services.

Less commonly utilized processes also permit a court
itself to initiate a civil admission for a person brought
before the tribunal. MHL 9.43(a) provides a procedure to
bring an individual before a court and then, if certain
standards are met, the judge may order the individual
transported to a psychiatric emergency room for exami-
nation and possible admission. Criminal courts are also
vested with the authority under MHI. 9.43(b) to dismiss a
criminal action and remand a person to a hospital for
evaluation for admission. For 9.43(b) to apply, the person
before the court must appear “to have a mental illness
which is likely to result in serious harm to himself or oth-
ers” and the court must find either that the crime has not
been committed or that there is not sufficient cause to
believe that such person is guilty.

* Not Guilty by Reason of Mental Disease or

Defect — CPL 330.20

CPL article 730 addresses the fitness of the defendant
to stand trial. The provisions of article 730 and the
statute’s purpose must be distinguished from the proce-
dures invoked to determine the defendant’s mental capac-
ity at the time of the commission of the criminal act. The
latter involves the affirmative defense of mental disease or
defect,™ a plea or verdict of not responsible,* and the post
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plea or verdict procedures applicable to persons found
not responsible by reason of mental disease or defect.”
While commentators have observed that the test for com-
petency to stand trial requires a greater degree of mental
illness than that which is necessary to mount a successful
insanity defense, substantially more defendants are found
incompetent to stand trial than are acquitted by reason of
mental disease or defect.®! Indeed, the number of
“NGRI"® admissions to OMH custody has declined over
the past three decades from a high of 77 in 1982 to a low
of 22 in 2008.%

Practice Tip 7: Defendants committed to the custody
of the Commissioner pursuant to CPL 330 have
significantly longer length of stay than may be
warranted by their clinical condition.

As with article 730 of the CPL, defense counsel may
pursue the insanity defense to remove the client from the
criminal justice system while ensuring that a client
receives essential services. Counsel assisting clients with
severe and persistent mental illnesses or developmental
disabilities should be aware, however, that defendants
committed to the custody of the Commissioner pursuant
to CPL 330.20 have significantly longer lengths of stay
than might be warranted by their clinical condition.
Furthermore, for those defendants found to have a dan-
gerous mental disorder at the time of their initial hearing,
the prosecutor will have standing to appear in all future
proceedings, the commitment standard is relaxed (the
need for retention can be established by a mere prepon-
derance of the evidence), and clinical discretion to grant
furloughs, conditionally release, or discharge the defen-
dant may only be exercised by court order.*

Counsel advising the mentally disabled defendant
should also consider that a commitment under CPL 330.20
could result in a lifetime of supervision. That is because
even upon conditional release from the hospital, court-
imposed conditions of supervision may be applied indef-
initely upon a mere finding of “good cause shown.”®
Thus, in cases where the defendant is charged with a mis-
demeanor, in particular, invoking the insanity defense
could result in a much longer period of confinement and
supervision for the defendant than a sentence imposed
after a finding of guilt. The better alternative if the defen-
dant is restored to capacity may be to dispose of the crim-
inal charges by plea with a definitive sentence and
address the need for treatment under MHL article 9 or 15.

e Assisted Outpatient Treatment — MHL 9.60
Assisted outpatient treatment is codified at MHL 9.60
and is popularly known as Kendra’s Law. Assisted outpa-
tient treatment or “AOT” may, in some cases, provide a
civil dispositional alternative for mentally ill defendants.
AOT consists of court-ordered services which are deliv-
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ered in accordance with a treatment plan developed by a
physician in consultation with the patient. Such treatment
must include either case management services or asser-
tive community treatment team® services through which
the patient’s care is coordinated and monitored. Court
orders may also include any of the following categories of
services, as appropriate: medication:

—periodic blood tests and urinalysis to determine
compliance with prescribed medications and indi-
vidual or group therapy;

—day or partial-day programming activities, and
educational and vocational training and activities;

—alcohol and substance abuse treatment; and

—supervision of living arrangements.

There are detailed procedural requirements for the
initiation of a Kendra’s Law proceeding and factual pred-
icates which must precede the application, i.e., the petition
must plead and establish that the subject of the petition
has a history of lack of compliance with treatment for
mental illness. If a person who has been ordered to par-
ticipate in assisted outpatient treatment fails to comply, he
may be brought to a hospital and evaluated for admission
on an involuntary basis pursuant to MHL article 9.

* Mental Health Courts

Mental Health Courts handle criminal cases involving
defendants with mental illness and seek alternatives to
incarceration and diversion into treatment. The courts fea-
ture a designated judge, specially-trained staff, resource
coordination, and collaboration between the court, com-
munity stakeholders, local mental health departments,
and mental health and social service providers. The first
mental health court in New York State opened in Kings
County in 1982. As of August 1, 2012, there were 28 men-
tal health courts operating upon the approval of the
Presiding Justices of the Appellate Division.*” Signifi-
cantly, a defendant’s decision to participate in a mental
health court should be voluntary and based upon an
informed choice. Courts should establish procedures for
ensuring that each participant understands the terms of
participation, including the impact upon his or her
criminal case and the proposed treatment options. In par-
ticular, mental health courts must address issues of com-
petence prior to enrollment of a mentally ill defendant in
the program.

Conclusion

Representing mentally disabled individuals can be a
challenging, but, with knowledge and preparation, a
rewarding endeavor. Article 730 of the CPL offers critical
procedural and substantive due process protections for
defendants unable to understand the proceedings against
them or assist in their own defense. Knowledge of the
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mechanics of article 730 is critical to provide effective rep-
resentation to mentally disabled defendants. However,
counsel also needs a full appreciation of the spectrum of
remedies available under civil statutes to protect the
rights and interests of the mentally disabled to further
clients” objectives and lead to better treatment options in
less restrictive, community-based environments. &2
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NYSDA'’s President, Edward ]. Nowak (r), and Public Defense
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$5,000 grant awarded by the New York Bar Foundation; the
check was presented by the Chair of the Fellows of the Bar
Foundation, Jim Ayers (1), during the April 26 NYSDA Board
Meeting.
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Cake! The Backup Center’s staff celebrated the latest installa-
tion of the Public Defense Case Management System in March;
that installation brought the number of offices using PDCMS
to 50.
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