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(674) CA 99-1466. (Monroe Co.) -- ARLENE T. JOURDAN, PLAINTIFF-
APPELLANT, V GARY T. NETTLETON, DEFENDANT-RESPONDENT. -- Order
unani nously reversed on the | aw wi thout costs and matter remtted
to Suprenme Court for further proceedings in accordance with the
followng Opinion by Pine, J.: In this case, we are called upon
to determne the applicability of legislation enacted in 1997 to
provide for a one-time adjustnent of child support orders issued
bef ore Septenber 15, 1989 (see, Donestic Relations Law § 240 [4];
Fam|ly C Act 8§ 413 [3] [a]; Social Services Law 8§ 111-h [12])
and its relationship to prior |aw concerning nodification of
child support orders.

The underlying facts are as follows. Plaintiff and
def endant were divorced on June 20, 1989. A separation
agreenment, which was incorporated but not nmerged into the divorce
decree, provided for child support for the parties’ two children.
In 1997 plaintiff noved for upward nodification of child support.
I n denying that notion by order dated March 13, 1998, Suprene
Court determ ned that plaintiff failed to sustain her burden of
establi shing an "unanti ci pated and unreasonabl e change in
circunstances” or "that the financial needs of the child[ren]
were not being nmet". Plaintiff wthdrew her appeal fromthe
order denying her notion.

The record contains a notice to defendant dated Novenber 16,
1998 that the Monroe County Child Support Enforcenent Unit
(MCCSEU) had reviewed the child support order and determ ned that
there was a basis for increasing the amount of child support
because support cal cul ated under the Child Support Standards Act
(Donestic Relations Law 8§ 240 [1-b] [CSSA]) is 10% or nore
greater than the amount of child support required in the current
order. Findings of fact and a proposed adjusted order were
i ncl uded and defendant was infornmed of his right to file
obj ections to the proposed order.

The record al so contains the affidavit of the Hearing
Exam ner reciting that the MCCSEU initiated review of the order
pursuant to Famly Court Act 8§ 413 (3) (a) and Social Services
Law 8 111-h (12) inasnmuch as the order being reviewed is on
behal f of persons in receipt of child support services pursuant
to Social Services Law 8§ 111-g, either parent requested the
review, and the order was established and | ast nodified prior to
Septenber 15, 1989. The parties were notified that the MCCSEU
woul d review the order and were directed to provide information
requi red by Social Services Law § 111-h (16) within 35 days.



Bot h parents provided financial information, upon which the
Heari ng Exam ner’s proposed adjusted order was based.

Def endant thereafter objected to the proposed adjusted order
on the grounds that relitigation of child support was barred by
res judicata, the separation agreenent of the parties could not
be nodified, the proposed order failed to take into account the
needs of his second fam |y, and his inconme under the proposed
order inproperly included a one-tine severance paynent.

Plaintiff responded by an attorney’s affidavit that
plaintiff filed a request with the MCCSEU under Fam |y Court Act
8§ 413 (3) (a) to avail herself of child support enforcenent
servi ces avail able through the MCCSEU and the one-tinme review of
her pre-Septenber 15, 1989 support order. Plaintiff sought
litigation of the objections in Fam |y Court.

Suprene Court ordered the Fam |y Court proceedi ng
transferred to Suprene Court and consolidated it with the
objections also filed in Suprene Court. The court determ ned,
sua sponte, that plaintiff was not entitled to the one-tine
revi ew because she was neither on public assistance nor receiving
support services pursuant to Social Services Law 8§ 111-g, and
that the MCCSEU was acting ultra vires in proposing a nodified
order. In addition, the court agreed with defendant that res
judicata prohibited revision of the order. For the reasons set
forth herein, we conclude that the order should be reversed and
the matter remtted to Suprenme Court for further proceedings.

I

The court determ ned, sua sponte, that plaintiff was not
recei ving support services under Social Services Law 8§ 111-g.
The Hearing Exam ner found that plaintiff was receiving support
services. Defendant did not challenge that finding in his
objection and plaintiff thus did not address it. No docunentary
proof in the record addresses this issue. The record therefore
does not support the court’s determ nation that the proposed
order is void and unenforceable on this ground.

II

The court further determ ned, suasponte , that MCCSEU s
proposed adjusted order was ultra vires. W disagree. Pursuant
to Donestic Relations Law 8 240 (4) and Family Court Act § 413
(3) (a), a child support order shall be adjusted if, as of the
date of the support collection unit’s review, "the correct anount
of child support as cal cul ated pursuant to the provisions of [the
CSSA] woul d deviate by at |east ten percent fromthe child
support ordered" in the current order of support. "A hearing
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[ before the court] on the adjustnment of such order shall be
grant ed upon the objection of either party pursuant to the
provi sions of this section” (Donmestic Relations Law 8§ 240 [4];
Famly C Act 8 413 [3] [a]). Thus, in the event of objections
a court determ nes whether and to what extent an order should be
nodi fi ed.

In approving the one-time adjustnent |egislation, Governor
Pat aki noted that a purpose of the legislation was to "target][]
pre-guideline orders for a reviewto conformw th the [ CSSA]"
(Governor’s Mem approving L 1997, ch 398, 1997 NY Legis Ann, at
265). Thus, the MCCSEU had explicit statutory authority to
propose an adjusted order and was acting pursuant to a
| egislative mandate if plaintiff was receiving support services
wi thin the meani ng of Social Services Law § 111-g.

III

The court further determned that the doctrine of res
judicata precludes revision of the child support order. W
di sagree. The doctrine of res judicata provides that, "as to the
parties in a litigation and those in privity with them a
judgment on the nerits by a court of conpetent jurisdiction is
concl usive of the issues of fact and questions of |aw necessarily
deci ded therein in any subsequent action" (Gramatan Home
Investors Corp. v Lop ez, 46 NY2d 481, 485). Res judicata is
based on the principle that, "once a claimis brought to a fina
conclusion, all other clainms arising out of the sane transaction
or series of transactions are barred" (O'Brienv City of
Syracuse , 54 Ny2d 353, 357). Here, the relevant facts and the

| egal issues are different. |Indeed, both Donestic Rel ations Law
8§ 240 (4) and Famly Court Act 8§ 413 (3) (a) specify that the
right to a one-tine adjustnent does not "limt, restrict, expand

or inpair" the right of a party to seek nodification of the child
support order "as is otherwi se provided by |[aw"

The prior notion for upward nodification of child support
requi red proof of an unantici pated change of circunstances and
support inadequate to neet the children’ s needs (see, Matter of
Brescia v Fitts , 56 NY2d 132, 138-139; Matter of Boden v Bod en,
42 Ny2d 210, 213). |In a proceeding under the one-tine adjustnent
| egi sl ation, however, the issue is whether a pre-CSSA order
deviates fromthe child support cal cul ated pursuant to the CSSA
by nore than 10% Neither an unantici pated change of
ci rcunst ances nor proof regardi ng adequacy of support is
i nvol ved.

CONCLUSION
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Accordi ngly, the order on appeal should be reversed and the
matter remtted to Suprene Court for a hearing on the nerits of
the objections pursuant to Donestic Relations Law § 240 (4)(1).
(Appeal from Order of Supreme Court, Monroe County, Siracuse, J.
- Matrinonial.) PRESENT: PIGOIT, JR, P. J., PINE, SCUDDER AND
LAWON, JJ. (Filed Sept. 29, 2000.)

(833) CA 99-830. (Steuben Co.) -- MATTER OF ROGER MC CANN,
PETITIONER-RESPONDENT, V TOWN OF ERWIN, THOMAS M. TAMMARO,
SUPERVISOR, RITA MC CARTHY, MANAGER, AND/OR THEIR SUCCESSORS,
RESPONDENTS-APPELLANTS, ET AL., RESPONDENTS. -- Appeal

unani nously di sm ssed without costs upon stipulation. (Appea
from Order of Suprene Court, Steuben County, Latham J. - Vacate
Judgment.) PRESENT: PIGOIT, JR, P. J., HAYES, W SNER AND
KEHOE, JJ. (Filed July 20, 2000.)

(1043) CAF 99-7122. (Erie Co.) -- MATTER OF KRISTOPHER D., NICOLA
D., AMANDA MAE G. AND CANDACE DEE G. ERIE COUNTY DEPARTMENT OF
SOCIAL SERVICES, PETITIONER-RESPONDENT; MICHELE D., RESPONDENT-
APPELLANT, ET AL., RESPONDENT. -- Appeal unani nously di sm ssed

wi t hout costs upon stipulation. (Appeal from Order of Erie
County Famly Court, Rosa, J. - Term nate Parental Rights.)
PRESENT: PIGOIT, JR, P. J., HAYES, HURLBUTT AND SCUDDER, JJ.
(Filed July 20, 2000.)

(1162.2) CAE 00-01975. (Niagara Co.) -- MATTER OF BRIAN SHAFFER
AND SOPHIE ILLIG, PETITIONERS-APPELLANTS, V MICHAEL J. NORRIS AND
JUDITH M. CIRIFALCO, AS COMMISSIONERS OF NIAGARA COUNTY BOARD OF
ELECTIONS, AND FRANCINE DEL MONTE, RESPONDENTS-RESPONDENTS. --
Order unani nously affirmed w thout costs. Menorandum
Petitioners appeal from an order denyi ng, inter alia , their
petition to invalidate the designating petition of respondent
Franci ne Del Monte as a Denocratic Party candidate for the New
York State Assenbly, 138th District. W reject petitioners
contention that Del Monte's designating petition failed to
identify and adequately describe the office for which Del Monte is
running. Here, Del Monte's description of the office "is
"sufficiently informative * * * so as to preclude any reasonabl e
probability of confusing or deceiving the signer, voters or board
of elections'" (Matter of Liepshutz v Palmateer , 112 AD2d 1101
1101-1102, affd 65 NY2d 965, quoti ng Matter of Donnelly v McNab
83 AD2d 896, Iv denied 54 NY2d 603; seealso , Matter of Ciccotti
v Havel , 186 AD2d 979, Iv denied 80 NY2d 754). (Appeal from



Order of Suprene Court, N agara County, Koshian, J. - Election
Law.) PRESENT: PINE J. P., HAYES, HURLBUTT, SCUDDER AND KEHCE,
JJ. (Filed Aug. 23, 2000.)

(1162.3) CAE 00-01976. (Niagara Co.) -- MATTER OF MARILYN
PANOSIAN, PETITIONER-APPELLANT, V MICHAEL J. NORRIS AND JUDITH M.
CIRIFALCO, AS COMMISSIONERS OF NIAGARA COUNTY BOARD OF ELECTIONS,
NAVINO PONZI, MIA VIOLANTE AND LISA FILBERT, CONSTITUTING A
COMMITTEE TO RECEIVE NOTICES, AND FRANCINE DEL MONTE,
RESPONDENTS-RESPONDENTS. -- Order unani nously affirmed wi thout
costs (see, Matter of Shaffe r v Norris (___ AD2d ___ [deci ded
herewith]). (Appeal from Order of Supreme Court, N agara County,
Koshian, J. - Election Law.) PRESENT: PINE, J. P., HAYES,
HURLBUTT, SCUDDER AND KEHCE, JJ. (Filed Aug. 23, 2000.)

(1162.4) CAE 00-01825. (Oneida Co.) -- MATTER OF EDWARD REVERE,
PETITIONER-RESPONDENT, V ROBERT SULLIVAN, AS UTICA CITY CLERK,
AND CITY OF UTICA, RESPONDENTS-APPELLANTS. -- Judgnent

unani nously reversed on the | aw wi thout costs and petition

di sm ssed. Menorandum  Suprene Court erred in granting the
petition seeking a judgnent pursuant to CPLR article 78

conpel l'ing respondent Uica City Clerk to file a certificate with
the Oneida County Board of Elections directing that the office of
Mayor for the City of Utica be placed on the ballot for the year
2000 general election. General City Law § 2-a (1) provides in
rel evant part that, when the mayor and president or presiding

of ficer of the local |egislative body are elected at the sane
time for the sane termby the electors of the entire city, upon
resignation of the mayor, the president or presiding officer
shall serve as mayor "for the residue of the ternf. The court
erred in determning that Uica City Code 8§ 2.023 (c) falls
within the exception to General City Law 8 2-a (1) set forth in
General Gty Law 8 2-a (3) (b). That statutory exception nust be
strictly construed, and "all doubts should be resolved in favor
of the general provision rather than the exception" (Matter of

Radich v Council of C ity of Lackawanna , 93 AD2d 559, 562, affd 61
NY2d 652; see, MKinney's Cons Laws of NY, Book 1, Statutes 8§
213; Van Amerogenv Donnin i, 78 NY2d 880, 882). Pursuant to

General City Law 8 2-a (3) (b), the mayoral replacenent

provi sions of section 2-a (1) apply notw thstandi ng any

i nconsi stent |ocal |aw, ordinance or city charter, "except that a
city charter provision in effect before Novenber fifth, nineteen
hundred seventy-five which provides for a vacancy in the office
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of mayor to be filled in at the next general election if the
vacancy occurs before the twentieth day of Septenber and
otherwise in the general election held in the foll ow ng year
shall prevail over this section". Uica Gty Code 8§ 2.023 (c)
provi des: "Any vacancy in an elected office occurring before
Cctober 15 in any year shall be filled for the unexpired term at
the city election held next thereafter unless otherw se provided
by law or unless previously filled at a special election.” The
Utica City Code provision differs materially fromthe statutory
exception set forth in General Cty Law 8 2-a (3) (b) in that a
different date is specified. Additionally, the vacancy

repl acenent provision of Uica City Code 8§ 2.023 (c) is

i nappl i cabl e when "otherwi se provided by law', and thus the Uica
City Code expressly defers to the vacancy repl acenent provision
of Ceneral City Law 8 2-a (1). Because the Uica Cty Code
provi sion does not strictly conply with the statutory exception
set forth in General Cty Law 8 2-a (3) (b), section 2-a (1) of
General City Law governs. Thus, resigning Mayor Edward A. Hanna
was properly succeeded by the president of the Comon Council,
who assunmed the powers and duties of mayor “for the residue of

the ternf (General City Law 8§ 2-a [1]; see, Matter of Radich %
Council of City of La ckawanna, supra , at 560; cf., Matter of
Henry v Tutunjian , 96 AD2d 1009). (Appeal from Judgnent of

Suprene Court, Oneida County, Tenney, J. - CPLR art 78.)
PRESENT: PINE, J. P., HAYES, HURLBUTT, SCUDDER AND KEHCE, JJ.
(Filed Aug. 23, 2000.)

(1162.5) CAE 00-02005. (Allegany Co.) -- MATTER OF LINDA HEALY
AND TERRI ROSS, PETITIONERS-APPELLANTS, V KISUN PETERS, A
CANDIDATE SEEKING DEMOCRATIC PARTY DESIGNATION FOR PUBLIC OFFICE
OF MEMBER OF CONGRESS FROM 31ST DISTRICT, KEITH OSBORNE, RICHARD
O. STEVENSON AND ANGELA M. SYMULA, COMMITTEE TO FILL VACANCIES,
AND CAROL BERMAN, NEIL W. KELLEHER, EVELYN J. AQUILA AND HELENA
MOSES DONOHUE, AS COMMISSIONERS OF NEW YORK STATE BOARD OF
ELECTIONS, RESPONDENTS-RESPONDENTS. -- Order unani nously affirnmed
wi t hout costs. (Appeal from Order of Suprene Court, Allegany
County, Cosgrove, J. - Election Law.) PRESENT: PINE, J. P.
HAYES, HURLBUTT, SCUDDER AND KEHOE, JJ. (Filed Aug. 23, 2000.)

(1162.6) CAE 00-02003. (Chautauqua Co.) -- MATTER OF RANDALL
BROWN, CHAIRMAN, CHAUTAUQUA COUNTY INDEPENDENCE PARTY COMMITTEE,
PETITIONER-APPELLANT, V ANTHONY DE BICKI, ET AL., CANDIDATES, AND
NORMAN P. GREEN AND TERRY NIEBEL, AS COMMISSIONERS OF CHAUTAUQUA
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COUNTY BOARD OF ELECTIONS, RESPONDENTS-RESPONDENTS. -- Order

unani nously affirnmed w thout costs. Menorandum Respondent

candi dates filed designating petitions for the office of Menber
of Chaut augua County | ndependence Party Commttee with the

Chaut auqua County Board of Elections. Petitioner comrenced this
proceedi ng seeking to invalidate those petitions on the ground
that they violate article Il, section 2-1 (1) of the Rules of the
Chaut auqua County Interim County Commttee, |Independence Party of
New Yor k, which requires that each election district have two
menbers, one male and one female. Suprene Court properly

determ ned that the rules were never in effect because they were
not filed with the State Board of Elections. The Chautauqua
County Interim County Comm ttee has the sane powers and,
therefore, the same duties as a county conmmttee (see, Rules of
New York State Committee of |ndependence Party, article XV,
section [2]). Thus, the Interim County Committee was required to
file its rules with the State Board of Elections (see, Election

Law 8§ 2-114 [1]; Matter of Bertanv O' Neill , 83 AD2d 984, Iv
denied 54 NY2d 603; seealso , Matter of Leirer v Su ffolk County
Committee of Conserva tive Party of N. Y. S tate, 94 AD2d 797, 799;
cf., Matter of Colucc i v Manch, 177 AD2d 1054, Iv denied 78 Nyad

862). (Appeal from Order of Suprene Court, Chautauqua County,
Doyle, J. - Election Law.) PRESENT: PINE J. P., HAYES,
HURLBUTT, SCUDDER AND KEHCE, JJ. (Filed Aug. 23, 2000.)

(1162.7) CAE 00-02006. (N agara .) -- NMATTER OF ANDREW

LI GAMVARI , PETI Tl ONER- APPELLANT, V M CHAEL J. NCRRI'S AND JUDI TH
M CI R FALCO, AS COWM SSI ONERS OF NI AGARA COUNTY BOARD OF

ELECTI ONS, SARA SPERRAZZA AND PAUL COLANGELO, RESPONDENTS-
RESPONDENTS. -- Order unaninously affirmed without costs.
Mnorandum Petitioner commenced this special proceeding
pursuant to Election Law § 16-102 seeking an order validating his
designating petitions and designating himas a Republican Party
candidate for County Court Judge in Niagara County for the
Republican primary on Septenber 12, 2000. Petitioner contends,
inter alia, that respondent comm ssioners erred in invalidating
signatures on the ground that the voter listed his or her postal
address rather than the actual town or city of residence. W
disagree. Pursuant to Election Law § 6-134 (12), the use of a
postal address will not invalidate a signature on a designating
petition "provided that proof that such address is the accepted
address of such signer is provided to the board of elections no
later than three days following the receipt of specific
objections to such signature." No such proof was provided, and
thus there was no "substantial compliance"” with subdivision (12)
(Election Law § 6-134 [10]). W conclude, therefore, that
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Supreme Court properly invalidated the signatures that failed to
conply with Election Law § 6-134 (12). In addition, the court
properly invalidated the signatures that did not conply with the
town/city designation requirenent (see, D Am co v Mahone, 115
AD2d 348; Matter of Scamacca v Mahoney, 104 AD2d 730; see dso,
Matter of Frone v Board of El ections, 57 NY2d 741, 741-742). In
view of our determ nation, we do not reach petitioner’s remmining
contentions. (Appeal from Order of Supreme Court, Niagara
County, Lane, J. - Election Law.) PRESENI: PINE, J. P., HAYES,
HURLBUIT, SCUDDER AND KEHOE, JJ. (Filed Aug. 23, 2000.)

(1163) TP 00-00774. (Lewis Co.) -- MATTER OF JUNE A. STRADER,
PETITIONER, V BRIAN J. WING, AS COMMISSIONER OF NEW YORK STATE
OFFICE OF TEMPORARY AND DISABILITY ASSISTANCE, ANTONIO C.
NOVELLO, M.D., M.P.H., AS COMMISSIONER OF NEW YORK STATE
DEPARTMENT OF HEALTH, JIM DAVIS, AS COMMISSIONER OF LEWIS COUNTY
DEPARTMENT OF SOCIAL SERVICES, AND JO ANN SEILER, AS DIRECTOR OF

LEWIS COUNTY PUBLIC HEALTH, RESPONDENTS. -- Determ nation
unani nously confirmed w thout costs and petition dism ssed.
Menmorandum  In this CPLR article 78 proceeding transferred to

our Court (see, CPLR 7804 [g]), petitioner contends that the
determ nation following a fair hearing to term nate her persona
care services is not supported by substantial evidence. W

di sagree. The evidence adduced at the fair hearing establishes
that petitioner’s health and safety in a home setting could no

| onger be assured (see, Matter of Bentle y v Perales, 103 AD2d
1005). We have exam ned petitioner’s remaining contentions and
conclude that they lack nerit. (CPLR art 78 Proceedi ng
Transferred by Order of Suprenme Court, Lewis County, G lbert, J.)
PRESENT: PIGOTT, JR, P. J., HAYES, W SNER, SCUDDER AND BALI O
JJ. (Filed Sept. 29, 2000.)

(1164) KA 99-05101. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V JOHN PAULINO, A/K/A JUAN CARTAGENA,
DEFENDANT-APPELLANT. -- Judgnent unani nously affirnmed (see,

People vLococo , 92 Ny2d 825, 827). (Appeal from Judgnent of
Suprene Court, Erie County, Tills, J. - Attenpted Crimnal Sale
Control |l ed Substance, 3rd Degree.) PRESENT: PIGOIT, JR, P. J.
HAYES, W SNER, SCUDDER AND BALIO, JJ. (Filed Sept. 29, 2000.)

(1165) KA 97-05500. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V TIMOTHY BROOMFIELD, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum

Def endant appeals from a judgnent convicting himafter a jury
trial of crimnal possession of a weapon in the third degree
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(Penal Law 8§ 265.02 [4]). The conviction is supported by legally
sufficient evidence (see, People v Bleakle y, 69 Ny2d 490, 495).
Contrary to defendant’s contention, “[t]here is no requirenent
t hat def endant knew the weapon was | oaded when he possessed it”
(People v Smith , 270 AD2d 719). Further, the verdict is not
agai nst the weight of the evidence. Upon our review of the
record, we cannot say that the jury failed to give the evidence
the weight it should be accorded (see, Peoplev Bleakley, supra

at 495). The sentence is neither unduly harsh nor severe.
(Appeal from Judgnent of Supreme Court, Monroe County, Corneli us,
J. - Crimnal Possession Wapon, 3rd Degree.) PRESENT: PIGOTT,
JR, P. J., HAYES, WSNER, SCUDDER AND BALIO, JJ. (Filed Sept.
29, 2000.)

(1166) KA 99-05155. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V CARL HILL, DEFENDANT-APPELLANT. --
Judgnment unani nously affirmed. Menorandum Because Suprene
Court did not advise defendant of the potential maxi num period of
incarceration at the tinme of his guilty plea, the waiver by

def endant of the right to appeal does not enconpass his
contention concerning the severity of the sentence (see, Peoplev
Cormack, 269 AD2d 815; People v Wynn, 262 AD2d 1052). W

concl ude, however, that the sentence is neither unduly harsh nor
severe. Defendant concedes that the testinony of the victimis
legally sufficient to establish the amount of restitution ordered
by the court, and we reject his further contention that the
restitution ordered should be vacated as a matter of discretion
in the interest of justice. (Appeal from Judgnent of Suprene
Court, Erie County, Tills, J. - Attenpted Burglary, 3rd Degree.)
PRESENT: PIGOTT, JR, P. J., HAYES, W SNER, SCUDDER AND BALI O
JJ. (Filed Sept. 29, 2000.)

(1168) KA 98-05290. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V JERALD WALDEN, DEFENDANT-APPELLANT.
-- Judgnent unani nously affirmed. Menorandum The conviction is
supported by legally sufficient evidence and the verdict is not
agai nst the wei ght of the evidence (see, People v Bleakle y, 69
NY2d 490, 495). Defendants’s remaining argunents are unpreserved
for our review (see, CPL 470.05 [2]) and in any event are w t hout
merit. (Appeal fromJudgnent of Monroe County Court, Egan, J. -
Robbery, 3rd Degree.) PRESENT: PIGOTT, JR, P. J., HAYES,

W SNER, SCUDDER AND BALI O, JJ. (Filed Sept. 29, 2000.)
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(1169) KA 99-227. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V STEVEN R. RICHARDS, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum

Def endant appeals froma judgnment convicting himof crimnal sale
of a controlled substance in the second degree (Penal Law 8
220.41 [1]) and other drug-related offenses. Contrary to
defendant’ s contention, the police did not interrogate defendant
prior to advising himof his Miranda rights, which he waived. W
reject the contention of defendant that the police intentionally
del ayed his arraignnent for the purpose of depriving himof his

right to counsel. The evidence before County Court does not
establish that there was any “unnecessary delay” (CPL 140.20 [1];
see, People v Ortlieb , 84 NY2d 989, 990; People v Forbes, 264

AD2d 631, Ivdenied 94 Ny2d 903). Defendant al so contends that
the prom ses of |eniency made by the police during the
interrogation rendered his statenent involuntary (see, CPL 60.45
[2] [b] [i]). The statenent of the police officer that he would
informthe District Attorney of defendant’s cooperation did not
create a substantial risk that defendant m ght falsely
incrimnate hinself (see, Peoplev Huntley, 259 AD2d 843, 845-
846, Ivdenied 93 NY2d 972; see also, People v En gert, 202 AD2d
1023, 1024, Ivdenied 83 Ny2d 910).

Def endant further contends that the court erred in admtting
the testinony of the People s expert that the substance seized by
the police was cocai ne because the expert failed to testify
concerning the accuracy of the tests she used in neking that
determ nation. That contention is not preserved for our review
(see, CPL 470.05 [2]; Peoplev Fallen, 249 AD2d 771, 772, |Iv
denied 92 Ny2d 879; People v Spence, 182 AD2d 845). In any
event, the court did not err in allow ng her testinony because
““ITt]he failure to establish the accuracy of [a] standard does
not render the evidence inconpetent’” (Peoplev Vaughns, ___ADb2d
[ decided May 10, 2000], quoting Peoplev Corchado, 166 AD2d
279, Ivdenied 78 NY2d 954). The weight to be accorded the
expert’s opinion was for the jury to determ ne (see, Peoplev

Vaughns, supra ; People v Spence, supr a). Defendant’s request for
a mssing witness charge, nade after the close of proof, was

unti nely (see, People v Santiag 0, 266 AD2d 846, Ivdenied 94 NY2d
925; see generally, People v Gonzalez, 68 NY2d 424, 427-428;
People v Miller, 269 AD2d 746). In addition, the testinony of
that wi tness woul d have been cunul ative to the other evidence

( see, People v Gonzale Z, supra, at 428).
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Def endant also failed to preserve for our review his
contention that the jury verdict rejecting the agency defense is

not based on legally sufficient evidence (see, Peoplev Gray, 86
Ny2d 10, 19; People v Nieves, 214 AD2d 590, Ivdenied 86 NY2d
739). In any event, the evidence is legally sufficient to
establish defendant’s guilt and to di sprove the agency defense

( see, People v Davis, ___AD2d _ [decided June 15, 2000];
People v Page, 260 AD2d 153, 155, Ivdenied 93 NYy2d 928; Peoplev
Nieves, supra ; People v Thomas, 205 AD2d 838, 840). Defendant

exhi bited sal esmanl i ke behavi or by vouching for the quality of

t he drugs and by apol ogi zing to the undercover officer when the
of ficer received a | esser quantity than expected and offering to
reduce the price for himthe next tine (see, Peoplev Roche, 45
NYy2d 78, 85, certdenied 439 US 958; People v Nieves, supr a).

Def endant adm tted that he was famliar with the supplier of the
drugs, having used himon many occasions in the past, and he
referred to himas “ny guy” (see, Peoplev Page, s upra, at 155).
In addition, the verdict is not against the weight of the
evidence. In rejecting the agency defense, the jury did not fai
to give the evidence the weight it should be accorded (see,

People v Bleakley, 69 NY2d 490, 495; People v Davis, supra ;
People v White, ____AD2d _ [decided May 10, 2000]; Peoplev
Palumbo, 258 AD2d 963, Ivdenied 93 NY2d 901). There is no nerit
to the contention that defendant was denied effective assistance
of counsel (see generally, People v Baldi, 54 NY2d 137, 146-147).
The sentence is neither unduly harsh nor severe. W have

consi dered the contentions raised in defendant’s prose

suppl enental brief and conclude that they are enconpassed by the
contentions raised in the main brief. (Appeal from Judgnent of
Monroe County Court, Marks, J. - Crimnal Sale Controlled
Substance, 2nd Degree.) PRESENT: PIGOIT, JR, P. J., HAYES,

W SNER, SCUDDER AND BALI O, JJ. (Filed Sept. 29, 2000.)

(1170) KA 97-05087. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V FRED L. MOYE, DEFENDANT-APPELLANT.
-- Judgnent unani mously affirnmed. Menorandum Def endant appeal s
froma judgnent entered upon a jury verdict convicting him of
forgery in the second degree (Penal Law 8 170.10 [1]), crim nal
possessi on of stolen property in the fourth degree (two counts)
(Penal Law 8 165.45) and petit larceny (Penal Law 8§ 155.25). He
contends that the proof of guilt is legally insufficient in
several respects. Because he nade only a general notion to

di sm ss based on legally insufficient evidence, his contention is
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not preserved for our review (see, Peoplev Gray , 86 Ny2d 10, 19;
People v Shannon , 269 AD2d 839; People v Schultz , 266 AD2d 919,
lv denied 94 Ny2d 906) and, in any event, |acks nmerit. The
evidence is legally sufficient to establish defendant’s

i nvol venent as an acconplice (see, Penal Law 8 20.00) in a schene
to steal property with a stolen credit card. W reject
defendant’ s contention that the verdict is against the weight of
t he evi dence (see, People v Bleakle y, 69 Ny2d 490, 495). (Appea
from Judgnent of Monroe County Court, Mrks, J. - Forgery, 2nd
Degree.) PRESENT: PIGOTT, JR, P. J., HAYES, W SNER, SCUDDER
AND BALIO JJ. (Filed Sept. 29, 2000.)

(1171) KA 97-05330. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V AGUEDO CHAVEZ, JR., DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum

Def endant appeals from a judgnent convicting himfollowing a jury
trial of nurder in the second degree (Penal Law 8 125.25 [1]) in
connection with the shooting death of his nei ghbor on Septenber
14, 1990. Although the Grand Jury initially did not indict

def endant, the People noved to re-present the matter in January
1997 when defendant’s brother provided evidence of defendant’s
commi ssion of the crime. The notion was granted, and def endant
was indicted for nurder in the second degree. The People
presented evidence at trial that defendant entered his neighbor's
apartment at approximately 1:50 AmM and fired shots at the three
occupants, killing one man and injuring another. The eyew tness
who was injured testified at trial and identified defendant as
the shooter. The other eyewi tness had died by the tinme of the
trial and, contrary to defendant’s contention, his testinony from
the prelimnary hearing in 1990 was properly admtted in evidence
(see, CPL 670.10 [1]; Peoplev Arroyo, 54 Ny2d 567, 575, cert
denied 456 US 979).

Defendant’s wife testified for the defense that defendant
was with her when she awoke to the sound of gunfire. Defendant
contends that he was denied a fair trial by the prosecutor's use
of prior inconsistent statenents by defendant's wife to inpeach
her credibility. Those statenents consisted of a witten
statement given to the police and oral statenments made to a
friend of defendant's wife inplicating defendant in the nurder.
Def endant initially objected to the use of the witten statenent
in cross-examning his wife on the ground that it was not
admtted in evidence but thereafter w thdrew his objection, and
he failed to object to the use of the oral statenents.
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Def endant's present contention therefore is unpreserved for our
review (see, CPL 470.05 [2]). Defendant also failed to preserve
for our review his contention that Suprene Court erred in failing
to instruct the jury that the use of prior inconsistent
statements is solely for inpeachnent purposes (see, Peoplev
Williams, 37 AD2d 686, 687, appeal dismissed 31 Ny2d 151; see
also, People v Freema n, 9 Ny2d 600, 605). W decline to exercise
our power to review defendant's contentions as a matter of
discretion in the interest of justice (see, CPL 470.15 [6] [a] ).
W reject the contention of defendant that he was denied a
fair trial by prosecutorial msconduct. The two instances of
al | eged m sconduct that are preserved for our review concern the
prosecutor’s reference to “the investigator who adm ni stered the
pol ygraph” whil e cross-exam ning defendant’s brother, and the
prosecutor's references on summtion to the victimand the
victims friends and famly. Although those references were
i nproper, the court pronptly issued a curative instruction with
respect to the reference to the pol ygraph (see, Peoplev

Mitchell, 270 AD2d 859, 860), and those two instances of
m sconduct were not so egregi ous that defendant was thereby
denied a fair trial (see, Peoplev Taylor, 226 AD2d 1101, |Iv

denied 88 NY2d 1025, 89 NY2d 946). The renmining instances of

al | eged m sconduct are unpreserved for our review, and we decline
to exercise our power to review themas a matter of discretion in
the interest of justice (see, CPL 470.15 [6] [a]). W further
reject the contention of defendant that he was denied a fair
trial as a result of cumulative error.

Def endant contends that the People failed to nake a prina
faci e showi ng of discrimnation concerning his perenptory
chal l enge to a prospective juror. Because the court ruled “'on
the ultimate question of intentional discrimnation, the
prelimnary issue of whether the defendant [or prosecution] had
made a prinma facie show ng becones noot'” (Peoplev Payne, 88
Ny2d 172, 182, quoting Hernandezv New York, 500 US 352, 359).
Finally, we reject the contention of defendant that he was denied
the right to a jury of his own choosing based on the court’s
removal of a juror as grossly unqualified. It is undisputed
that, although the juror stated that she could sit as a fair and
i mpartial juror, she was “sobbing and crying, apparently
scream ng and upset” when she approached the court, because she
feared retribution if defendant were convicted. Thus, the court
properly determ ned that the state of mnd of the juror prevented
her fromrendering an inpartial verdict despite her statenent
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that she could do so (see, People v Santana , 221 AD2d 175, 176,
lv denied 87 NY2d 925; cf., People v Santiag o, 255 AD2d 63, 69,
lv denied 94 Ny2d 829). (Appeal from Judgnent of Suprene Court,
Monroe County, Mark, J. - Miurder, 2nd Degree.) PRESENT: PI GOIT,
JR, P. J., HAYES, WSNER, SCUDDER AND BALI O, JJ. (Filed Sept.
29, 2000.)

(1172) cA 00-00177. (Erie Co.) -- JAMES R. BAUMLER, NICOLE M.
BAUMLER, DUANE CHAFFEE, LINDA CHAFFEE, CARL COX, SUSAN COX,
THOMAS HOFFMAN, DEBORAH HOFFMAN, CATHERINE MAREK, GEORGE
MASSINGER, DOROTHY MASSINGER, BARBARA MC CUMBER, WILLIAM
NADROWSKI, BARBARA NADROWSKI, CARL REINECKE, SUSAN REINECKE,
JAMES WENDE, ROBERT WILLIAMS, BETTY WILLIAMS, JOHN WISNIEWSKI AND
LINDA WISNIEWSKI, PLAINTIFFS-RESPONDENTS, V TOWN OF NEWSTEAD,

DEFENDANT-APPELLANT. (APPEAL NO. 1.) -- Appeal unani nously
di sm ssed without costs as noot. (Appeal from Judgnment of
Suprene Court, Erie County, Mahoney, J. - Interest.) PRESENT:

PI GOTT, JR, P. J., HAYES, W SNER, SCUDDER AND BALI O, JJ. (Filed
Sept. 29, 2000.)

(1173) cA 00-00178. (Erie Co.) -- JAMES R. BAUMLER, NICOLE M.
BAUMLER, DUANE CHAFFEE, LINDA CHAFFEE, CARL COX, SUSAN COX,
THOMAS HOFFMAN, DEBORAH HOFFMAN, CATHERINE MAREK, GEORGE
MASSINGER, DOROTHY MASSINGER, BARBARA MC CUMBER, WILLIAM
NADROWSKI, BARBARA NADROWSKI, CARL REINECKE, SUSAN REINECKE,
JAMES WENDE, ROBERT WILLIAMS, BETTY WILLIAMS, JOHN WISNIEWSKI AND
LINDA WISNIEWSKI, PLAINTIFFS-RESPONDENTS, V TOWN OF NEWSTEAD,
DEFENDANT-APPELLANT. (APPEAL NO. 2.) -- Order and judgnent

unani nously affirmed wi thout costs. Menorandum  Suprene Court
did not err in awarding prejudgnment interest to plaintiffs on the
jury award of damages for the |oss of use and enjoynent of
plaintiffs’ property and the dimnution of the value of
plaintiffs’ property resulting fromdefendant’s clearing of the
channel of Dorsch Creek (see, CPLR 5001 [a]). W also reject
defendant’s contentions that the court erred in setting May 24,
1988 as the date fromwhich interest is to be conputed (see, CPLR
5001 [b]; Baumler v Town of New stead , 198 AD2d 777) and abused
its discretion in awarding interest at the rate of 7% (see

generally, Rodriguez v New York City Hous. Auth. , 91 Ny2d 76, 80-
81). (Appeal from Order and Judgnent of Suprene Court, Erie
County, Mahoney, J. - Interest.) PRESENT: PIGOIT, JR, P. J.,

HAYES, W SNER, SCUDDER AND BALI O, JJ. (Filed Sept. 29, 2000.)
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(1174) cA 00-00608. (Monroe Co.) -- MATTER OF SUSAN K. KAUFMANN,
PETITIONER-APPELLANT, V BOARD OF EDUCATION, CITY SCHOOL DISTRICT
OF ROCHESTER, PATRICIA BROCKLER AND MICHAEL CHAN, RESPONDENTS-
RESPONDENTS. -- Judgnent unani nously reversed on the | aw w t hout
costs, notion denied and petition reinstated. Menorandum
Suprene Court erred in granting the notion of respondent Board of
Education, Cty School District of Rochester (School District),
to dismss the petition on the ground that petitioner failed to
exhaust her remedi es under the grievance procedures of the

col l ective bargai ning agreenent. Petitioner does not allege that
the School District violated her rights pursuant to the
col | ective bargai ning agreenent, but alleges a violation of
Education Law 8§ 2585 (2). Therefore, it was not necessary for
her to commence a grievance proceedi ng (see, Matter of Barrer av
Frontier Cent. School Dist., 227 AD2d 890; see also, Matter of

Marino v Board of Edu c., 262 AD2d 321). (Appeal from Judgnent of
Suprene Court, Mnroe County, Polito, J. - CPLR art 78.)

PRESENT: PIGOTT, JR, P. J., HAYES, W SNER, SCUDDER AND BALI O
JJ. (Filed Sept. 29, 2000.)

(1175) CA 00-00261. (Oneida Co.) -- GARY M. SKINNER, PLAINTIFF-
RESPONDENT, V ONEIDA-HERKIMER SOLID WASTE MANAGEMENT AUTHORITY,
DEFENDANT-APPELLANT. -- Order unani nously nodified on the |aw and

as nodified affirmed w thout costs in accordance with the

foll owi ng Menorandum Plaintiff comrenced this action to recover
damages for injuries he sustained while working in a building
owned by defendant. A portion of the second floor of the
bui | di ng, known as the boiler platform was nmade of netal grating
and occupied half the building. Plaintiff’s enployer was hired
by defendant to renove four electrical precipitators, which
extended through the boiler platformand were each 15 feet w de
by 20 feet long. Wen the first three electrical precipitators
were renoved, the holes remaining in the boiler platformwere
surrounded by guardrails. However, there was no guardrai
installed after the renoval of the fourth electrical

precipitator. On the day of the accident, plaintiff was
instructed to assist in renmoving a valve fromthe wall.

Plaintiff stood on the boiler platform about five feet away from
the hole resulting fromthe renoval of the fourth electrica
precipitator. Wen the valve was cut fromthe wall, it struck
plaintiff, causing himto stunble backward into the unguarded

hole. Plaintiff fell approximately 20 to 25 feet to the ground
floor.
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Suprenme Court properly granted plaintiff’s notion seeking
partial sunmary judgnent on Labor Law 8 240 (1) liability and
deni ed that part of defendant’s cross notion seeking partial
summary judgnment dismssing that cause of action. Plaintiff’s
fall fromthe elevated worksite is within the purview of Labor

Law 8§ 240 (1) (see, Ring v Bristol B ldrs., ____ AD2d ___ [deci ded
May 10, 2000]; Nowak v Kiefer, 256 AD2d 1129, Ivdismissed in

part and denied in pa rt 93 NY2d 887, rearg dismissed 93 Ny2d
1000; Serino v Miller Brewi ng Co. [appeal No. 2], 167 AD2d 917,

918-919, Ivdismissed 78 Ny2d 1008). Plaintiff established as a
matter of |aw that the absence of any safety device was the
proxi mate cause of his injuries (see, Felkerv Corning Inc., 90
NY2d 219, 224-225; Ring v Bristol Bldrs. ,supra ). The court
erred in not reaching that part of defendant’s cross notion
seeking partial sumrmary judgnent dism ssing the Labor Law § 200
cl ai m and common-| aw negl i gence cause of action. Defendant
failed to establish as a matter of law that it did not exercise
supervi sory control over the safety of the worksite (see, Motyka
v Ogden Martin Sys. o f Onondaga Ltd. Partn ership [appeal No. 1],
____AD2d __ [decided May 10, 2000]; Farrell v Okeic, 266 AD2d
892), or that it neither created nor had actual or constructive
notice of the hole in the boiler platform(see, Blackburnv

Eastman Kodak Co., 256 AD2d 1123; Carnicelli v Miller Brewing
Co., 191 AD2d 980, 981; cf., Gambee v Dunfor d, 270 AD2d 809). W
thus nodify the order by denying defendant's cross notion in its
entirety. (Appeal from Order of Suprenme Court, Oneida County,
Shaheen, J. - Summary Judgnent.) PRESENT: PIGOIT, JR, P. J.,
HAYES, W SNER, SCUDDER AND BALIO, JJ. (Filed Sept. 29, 2000.)

(1176) CA 00-00655. (Erie Co.) -- MATTER OF AMERICAN REF-FUEL
COMPANY OF NIAGARA, L.P., PETITIONER-APPELLANT, V NORTHEAST
SOUTHTOWNS SOLID WASTE MANAGEMENT BOARD AND C.I.D. LANDFILL,
INC., RESPONDENTS-RESPONDENTS. -- Judgnment unani mously nodified
on the law and as nodified affirned wi thout costs in accordance
with the foll owi ng Menorandum Petitioner commenced this CPLR
article 78 proceedi ng seeking to annul a contract awarded in 1999
by respondent Northeast Southtowns Solid Waste Managenent Board
(NEST) to respondent C.I.D. Landfill, Inc. (CD) for the disposal
of solid waste. Supreme Court granted respondents’ notions to
dism ss the petition as tine-barred pursuant to the 60-day
Statute of Limitations set forth in General Minicipal Law 8§ 120-w

(6) (a) (1).
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In 1993 29 nunicipalities in Erie County entered into an
agreenent to form NEST pursuant to General Municipal Law 8§ 119-o0,
“to provide for planning and engi neering solutions to solid waste
problenms”. In 1998 14 of those nunicipalities further agreed
pursuant to General Muinicipal Law 88 119-0 and 120-w t hat they
would jointly solicit proposals for solid waste di sposal
services, and they designated NEST to coordinate the solicitation
of those proposals. According to NEST, it was acting pursuant to
t hose agreenents when it contracted with D

W reject petitioner’s contention that the 60-day period of
limtations never began to run because NEST did not conply with
the publication requirenments set forth in General Muinicipal Law 8
120-w (6) (b). The court properly granted the notions with
respect to the second and third “causes of action” of the
petition because they are based exclusively upon General
Muni ci pal Law § 120-w and thus subject to the abbreviated Statute
of Limtations set forth therein. Petitioner does not address on
appeal the dism ssal of the fifth and sixth “causes of action”
and thus has abandoned any contention that they are not time-
barred (see, Ciesinskiv Town of Aurora , 202 AD2d 984).

We concl ude, however, that the court erred in granting the
notions with respect to the first and fourth “causes of action”
to the extent those “causes of action” are based upon Genera
Muni ci pal Law 8 119-0. To the extent that the first “cause of
action”, which challenges the authority of NEST, focuses on
General Municipal Law 8 120-w, it is tine-barred. That “cause of
action”, however, may be construed as alleging that NEST is not
duly and validly constituted under General Municipal Law § 119-o0.
Li kewi se, the fourth “cause of action” is based in part on
General Municipal Law 8 119-0. Thus, to that extent those
“causes of action” are not subject to the abbreviated Statute of
Limtations set forth in General Minicipal Law 8 120-w (6) (a)
(1). It is undisputed that the petition was filed within the
four-nmonth Statute of Limtations applicable to CPLR article 78
proceedi ngs generally (see, CPLR 217 [1]). W therefore nodify
t he judgnent by denying respondents’ notions in part and
reinstating the first and fourth “causes of action” to the extent
those "causes of action" are based upon General Business Law §
119-0. (Appeal from Judgnment of Suprenme Court, Erie County,
Sedita, Jr., J. - CPLR art 78.) PRESENT: PICGOIT, JR, P. J.,
HAYES, W SNER, SCUDDER AND BALIO, JJ. (Filed Sept. 29, 2000.)
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(1179) CA 00-00251. (Monroe Co.) -- JOHN T. HURLEY, M.D., AND
GENEVIEVE KNORTZ, PLAINTIFFS-RESPONDENTS, V GEORGE OKRENT, D.O.,
ET AL., DEFENDANTS, AND THE UPJOHN COMPANY, DEFENDANT-APPELLANT.
(APPEAL NO. 1.) -- Appeal unaninously dism ssed w thout costs

( see, Loafin' Tree Res t. v Pardi [ appeal No. 1], 162 AD2d 985).
(Appeal from Order of Suprenme Court, Monroe County, Kehoe, J. -
Sunmary Judgnent.) PRESENT: PIGOIT, JR, P. J., HAYES, W SNER
SCUDDER AND BALI O, JJ. (Filed Sept. 29, 2000.)

(1180) CcA 00-00252. (Monroe Co.) -- JOHN T. HURLEY, M.D., AND
GENEVIEVE KNORTZ, PLAINTIFFS-RESPONDENTS, V GEORGE OKRENT, D.O.,
ET AL., DEFENDANTS, AND THE UPJOHN COMPANY, DEFENDANT-APPELLANT.

(APPEAL NO. 2.) -- Order unaninously affirnmed with costs for
reasons stated in decision at Supreme Court, Kehoe, J. (Appeal
from Order of Suprene Court, Monroe County, Kehoe, J. - Renewal.)

PRESENT: PIGOTT, JR., P. J., HAYES, W SNER SCUDDER AND BALI O
JJ. (Filed Sept. 29, 2000.)

(1181) CcA 00-00484. (Erie Co.) -- MARY ANN GURBACKI, PLAINTIFF-
APPELLANT, V ROBERT GURBACKI, DEFENDANT-RESPONDENT. -- Judgment
unani nously affirmed w thout costs. Menorandum  Fol | owi ng
plaintiff’s comencenent of this divorce action in Decenber 1994,
the parties entered into a witten property settlenent agreenent
resol ving nost of the issues of property distribution. At the
parties’ request, Supreme Court determ ned the issue of child
support and the distribution of bank accounts and pension funds
by order entered August 5, 1998. Defendant appeal ed fromthat
order, contending that the court erred in its distribution of
pensi on funds, and we nodified the order (Gurbackiv Gurbacki,

270 AD2d 807). Plaintiff did not cross-appeal fromthat order.
In now appealing fromthe judgment of divorce, plaintiff seeks
review of that prior order concerning child support and the

di stribution of bank accounts.

CPLR 5501 (a) (1) provides that an appeal froma fina
judgment brings up for review “any non-final judgnent or order
whi ch necessarily affects the final judgnent * * * provided that
such non-final judgnment or order has not previously been revi ened
by the court to which the appeal is taken”. Even assum ng
arguendo, that the August 5, 1998 order was a non-final order, we
concl ude that the judgnment herein nust be affirned because the
prior order has previously been reviewed by this Court (see, CPLR
5501 [a] [1]; seealso , Matter of Jackson [Li berty Mut. Ins.

Co.], 54 AD2d 539). Because the only issues raised in this
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appeal fromthe judgnent are issues that were decided in the
prior order, the judgnent nust be affirnmed. (Appeal from
Judgnment of Suprenme Court, Erie County, O Donnell, J. -
Matrinonial.) PRESENT: PIGOIT, JR, P. J., HAYES, W SNER
SCUDDER AND BALIO JJ. (Filed Sept. 29, 2000.)

(1182) cA 00-00508. (Erie Co.) -- MATTER OF THE ARBITRATION
BETWEEN NIAGARA FRONTIER TRANSPORTATION AUTHORITY, PETITIONER-
RESPONDENT, AND NFTA POLICE BENEVOLENT ASSOCIATION, RESPONDENT-
APPELLANT. -- Judgnent unaninmously affirmed w thout costs.
Menorandum  Suprene Court properly granted the petition seeking
a permanent stay of arbitration. Respondent sought arbitration
of an alleged violation of the 1989 Menorandum of Under st andi ng
bet ween the parties but conceded that the Menorandum of
Under st andi ng was not incorporated into or made a part of their
col | ective bargai ning agreenent. 1In the absence of a valid
agreenent between the parties evidencing an intent to arbitrate
claims arising fromall eged viol ati ons of the Menorandum of
Under st andi ng, the petition was properly granted (see, Matter of
Board of Educators v Pine Plains Fedn. of Educators , 248 AD2d
612; County of Rockland v Rockland County Unit of Rockland
Community Coll. Fedn. of Teachers of N. Y. State United Teacher S,
125 AD2d 531; see also, Matter of M arino v Board of Educ ., 262
AD2d 321; Matter of County of D utchess [Bridgman] , 144 AD2d 463,
lv denied 75 Ny2d 701; cf. , Matter of Board of Ed uc. v Newburgh
Teachers' Assn. , 146 AD2d 769, Ivdenied 74 NY2d 608). (Appea
from Judgnent of Suprenme Court, Erie County, Fahey, J. -
Arbitration.) PRESENT: PIGOTT, JR, P. J., HAYES, W SNER
SCUDDER AND BALIO JJ. (Filed Sept. 29, 2000.)

(1183) CA 99-03527. (Erie Co.) -- MICHAEL LOPEZ AND ELIZABETH
LOPEZ, PLAINTIFFS-APPELLANTS, V KENMORE-TONAWANDA SCHOOL
DISTRICT, DEFENDANT-RESPONDENT. -- Order unani nously affirmed

W t hout costs. Menorandum Plaintiffs appeal from an order
entered after a second jury trial on damages. Suprene Court
previously had granted plaintiffs' notion for partial summary
judgnment on liability, and the verdict in the first trial was set
asi de based on juror msconduct. At the second trial, the jury
awar ded plaintiffs danmages of approxinmately $1.5 million based on
injuries sustained by Mchael Lopez (plaintiff) while working as
a roofer on a building owned by defendant. Plaintiff fel
backwards of f a roof in August 1993, sustaining a burst fracture
of the vertebrae at L-2. He underwent two surgeries: one to
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fuse the vertebrae and to install netal rods al ong the spine, and
the other, in May 1994, to renove the rods, which had shifted and
were protruding. Also as a result of the accident, plaintiff
suffered fromchronic major depression and posttraumatic stress
di sorder and required psychiatric treatnent. Plaintiff was
determ ned by his physician to be totally disabled fromwork and
had not worked fromthe time of the accident to the time of the
trial, which was held in May 1999. Plaintiff was prescribed
several nedications, including narcotic pain nedication and an
anti - depressant.

The jury awarded plaintiff danages of $50,644 for past
medi cal expenses, the anmpbunt to which the parties stipul ated,
$200, 000 for future nedi cal expenses, for a period of 25 years;
$114,389 for past |ost earnings; $150,000 for future |ost
earnings, for a period of five years; $240,000 for past pain and
suffering; and $650,000 for future pain and suffering, for a
period of 37 years. The jury awarded plaintiff Elizabeth Lopez
$12, 484 for past danmages and $100, 000 for future damages on her
derivative cause of action.

Contrary to plaintiffs’ contention, the verdict is not
agai nst the wei ght of the evidence. W conclude that the
evi dence did not so preponderate in favor of plaintiffs that the
verdi ct could not have been reached on any fair interpretation of

t he evi dence (see, Lolikv BigV Su permarkets, 86 NY2d 744, 746).
The jury’s award of damages was based upon a fair interpretation
of conflicting evidence (see generally, Nicast ro v Park, 113 AD2d

129, 134-135). Further, we reject plaintiffs' contention that
the award of danmages is inadequate; the award does not deviate
materially "fromwhat woul d be reasonabl e conpensati on” (CPLR
5501 [c]; cf., Inyav Ide Hyund ai, Inc., 209 AD2d 1015).

We further conclude that the court did not abuse its
di scretion in denying plaintiffs’ notion to preclude the
testinony of defendant’s vocational rehabilitation expert.
Plaintiffs sought preclusion based on defendant’s |ate disclosure
of the jobs that the expert believes plaintiff capable of
perform ng. The testinony of the expert was substantially the
sane as his testinony at the first trial, there was no evi dence
of intentional or willful nondisclosure and plaintiffs did not
denonstrate any prejudi ce (see, Peckv Tired Iro n Transp., 209
AD2d 979). In fact, plaintiffs in rebuttal presented the
testinmony of the three potential enployers of plaintiff who were
interviewed by the expert. Each potential enployer testified
that the testinony of defendant’s expert concerning the
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qualifications needed for the respective positions was
I naccurate, and none would hire plaintiff based on his physical
limtations and the nedication he was required to take.

Contrary to plaintiffs’ further contention, the testinony of
defendant’ s vocational rehabilitation expert was not specul ati ve;
it was consistent with the testinony of other w tnesses for
def endant that plaintiff was capable of perform ng certain types
of work. Although plaintiffs’ expert testified that plaintiff
was not capable of working in any capacity, it was for the jury
to determ ne which expert to credit when considering whet her
plaintiff was capable of returning to the work force (see, Adamy
v Ziriakus, 231 AD2d 80, 86, affd 92 Ny2d 396). In addition, we
decline to disturb the court’s discretionary ruling to permt
defendant's expert to testify briefly about his disabilities and
those of his w fe and enpl oyee by way of background with respect
to his work in the area of vocational rehabilitation (see
generally, Bodenstein er v Vannais, 167 AD2d 954). Plaintiffs’
remai ni ng contentions with respect to defendant's expert are
wi t hout nmerit.

The court properly limted plaintiffs’ cross-exam nation of
t he physical therapist who evaluated plaintiff (seegenerally,
Prince, Richardson on Evidence § 6-301 [Farrell 11th ed]).
Plaintiffs attenpted to cross-exam ne the witness without first
| ayi ng a proper foundation concerning her know edge of nedica
reports that plaintiff’s spine was fused.

The court did not abuse its discretion in permtting
defendant to read into evidence the testinony of a witness at the
first trial (see, CPLR 4517). At the tinme of the second trial
the conpany that had enployed plaintiff was no | onger in business
and the witness, plaintiff's former supervisor, was not within
defendant’ s control and was residing in Florida. Defendant was
not required to show what efforts it nmade to secure the
attendance of the wi tness where, as here, an adequate foundation
was laid for his absence, neither the subject matter nor the
parties had changed since the first trial and plaintiffs had an
adequate opportunity to cross-examne the witness at the first
trial (see, City of Buffalo v Clement Co., 45 AD2d 620, 623, Iv
denied 35 Ny2d 645, appeal dismissed 36 Nyad 713).

W reject plaintiffs’ contention that the jury was confused
wWth respect to its verdict and that the polling of the jury was
prematurely concluded. Wen the court asked “is this verdict in
all respects your verdict?”, each juror replied in the
affirmative. There is no indication that there was “substantia
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confusion anong the jurors” to warrant a new trial (Trotterv
Johnson, 210 AD2d 946, 947).

Finally, the court properly denied plaintiffs posttrial
notion to set aside the verdict on the ground that the jury was
affected by inproper outside influences. Plaintiffs presented
the affidavit of a juror stating that the jury had specul ated
that plaintiff would receive worker’s conpensation benefits and
Social Security disability benefits, thereby causing the jury to
award | esser damages than it otherw se woul d have awarded. The
juror further stated that another juror had expressed concern
that her school taxes would be affected by the verdict. |In the
absence of exceptional circunstances in this case, the juror’s
affidavit submtted by plaintiffs nmay not be used to attack the
jury verdict (see, Grantv Endy, 167 AD2d 807, 807-808). (Appeal
from Order of Supreme Court, Erie County, Mchalek, J. -
Damages.) PRESENT: PIGOIT, JR, P. J., HAYES, W SNER, SCUDDER
AND BALIO JJ. (Filed Sept. 29, 2000.)

(1184) cA 00-00580. (Erie Co.) -- ELIZABETH ALDRIDGE, PLAINTIFF-
RESPONDENT, V JAMES A. RUMSEY, JR., DEFENDANT-APPELLANT. -- Order
unani nously affirmed with costs. Menorandum  Suprene Court
properly granted plaintiff’s notion for partial summary judgnent
with respect to defendant’s liability in this negligence action.
W reject the contention of defendant that the notion was

premat ure because he had not conducted di scovery of plaintiff and
ei ght nonparty witnesses. Plaintiff’s notion sought summary
relief only with respect to defendant’s conduct, and the facts
essential to oppose that notion were conpletely within

def endant’ s know edge (see, CPLR 3212 [f]). Moreover, defendant
of fered no explanation for his failure to investigate the facts
or conduct discovery of nonparty w tnesses for nore than two
years after comrencenent of the action (see, State of New Yor kv
County of Erie , 265 AD2d 853). Contrary to the further
contention of defendant, he failed to raise a triable issue of
fact with respect to the applicability of the emergency doctri ne.
The affirmation of defendant’s attorney, who |acked first-hand
knowl edge of the facts relevant to the applicability of the
doctrine, is insufficient to raise a triable issue of fact to
defeat plaintiff’s notion (see generally, Zucker man v City of New
York , 49 Ny2d 557, 562). (Appeal from Order of Suprene Court,
Erie County, Flaherty, J. - Sunmary Judgnent.) PRESENT: Pl GOIT,
JR, P. J., HAYES, W SNER, SCUDDER AND BALIO, JJ. (Filed Sept.
29, 2000.)
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(1185) CA 99-1608. (Onondaga Co.) -- STEPHANNIE DONALDSON,
PLAINTIFF-APPELLANT-RESPONDENT, V ANTHONY S. BOTTAR, ERNEST A.
DEL DUCHETTO AND CHERUNDOLO, BOTTAR & DEL DUCHETTO, P.C.,
DEFENDANTS-RESPONDENTS-APPELLANTS. (APPEAL NO. 1.) -- Order
unani mously affirnmed w thout costs. Menorandum  Suprene Court
properly denied that part of plaintiff’s notion seeking parti al
summary judgnment on the |l egal nal practice cause of action.
Plaintiff failed to submt evidence in admssible form
establishing that, but for defendants’ negligence, she would have
been successful in the underlying action (see, Campcore, Inc.v
Mathews, 261 AD2d 870, 871, Ivdenied 93 NY2d 814, rearg denied
94 Ny2d 839). Specifically, plaintiff failed to establish as a
matter of |aw that the bus accident was the proxi nate cause of
her herniated disc for which she sought danmages.

The court also properly denied plaintiff’s notion to renew
the prior notion. Although the court erroneously identified the
affidavit of plaintiff’s surgeon rather than the affidavit of
plaintiff as the new evidence plaintiff was seeking to admt, we
neverthel ess conclude that plaintiff failed to provide an
adequat e excuse for her failure to submt her affidavit upon the
ori ginal notion (see, Foleyv Roche , 68 AD2d 558, 568).

Finally, the court properly denied that part of plaintiff’'s
noti on seeking partial summary judgnent on the cause of action
pursuant to Judiciary Law 8 487 and, upon searching the record,
granted summary judgnent to defendants on that cause of action
(see, CPLR 3212 [b]). The allegations of deceit, viewed in the
|l ight nost favorable to plaintiff, fail to establish as a matter
of law that defendants engaged in “*a chronic, extrene pattern of

| egal delinquency’” (Schindlerv Issler & Schrage, 262 AD2d 226
228, Ivdismissed 94 NY2d 791, rearg denied 94 NY2d 859, quoti ng
Wiggin v Gordon, 115 M sc 2d 1071, 1077). (Appeals from Order of

Suprenme Court, Onondaga County, MCarthy, J. - Sunmary Judgnent.)
PRESENT: PIGOIT, JR, P. J., HAYES, W SNER, SCUDDER AND BALI O,
JJ. (Filed Sept. 29, 2000.)

(1186) CA 99-1609. (Onondaga Co.) -- STEPHANNIE DONALDSON,
PLAINTIFF-APPELLANT, V ANTHONY S. BOTTAR, ERNEST A. DEL DUCHETTO
AND CHERUNDOLO, BOTTAR & DEL DUCHETTO, P.C., DEFENDANTS-
RESPONDENTS. (APPEAL NO. 2.) -- Order unaninously affirmed

W t hout costs. Sanme Menorandum as i n Donaldson v Bottar ([ appea
No. 1] = AD2d ___ [decided herewith]). (Appeal from Order of
Suprene Court, Onondaga County, MCarthy, J. - Renewal.)
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PRESENT: PIGOTT, JR, P. J., HAYES, W SNER, SCUDDER AND BALI O
JJ. (Filed Sept. 29, 2000.)

(1187) CA 99-00938. (Erie Co.) -- EC, L.L.C., PLAINTIFF-
APPELLANT, V EAGLECREST MANUFACTURED HOME PARK, INC., DEFENDANT-
RESPONDENT. (APPEAL NO. 1.) -- Appeal unaninously di sm ssed

W t hout costs (see, Loafin’ Tree Res t. v Pardi [ appeal No. 1],
162 AD2d 985). (Appeal from Order of Supreme Court, Erie County,
Fahey, J. - Summary Judgnent.) PRESENT: PIGOIT, JR, P. J.,
HAYES, W SNER, SCUDDER AND BALIO, JJ. (Filed Sept. 29, 2000.)

(1188) cA 99-00939. (Erie Co.) -- EC, L.L.C., PLAINTIFF-
RESPONDENT, V EAGLECREST MANUFACTURED HOME PARK, INC., DEFENDANT-
APPELLANT. (APPEAL NO. 2.) -- Order unaninously affirmed w thout
costs. Menorandum Defendant entered into a contract for the
sale of its real property to Richard B. Kellam Associ ates, Inc.
whi ch [ater assigned the contract to plaintiff. Defendant
termnated the contract by a letter dated February 2, 1998, and
plaintiff thereafter comrenced this action seeking specific
performance of the contract and danages for breach of contract.
Suprenme Court denied plaintiff’s notion for summary judgnment and
granted defendant’s cross notion for summary judgnent di sm ssing
t he conpl aint and, upon reargunment, adhered to its prior
decision. Contrary to defendant’s contention, the court acted
within its discretion in granting reargunent (see, Dixonv New

York Cent. Mut. Fire Ins. Co., 265 AD2d 914). In any event, the
court properly adhered to its prior decision upon reargunent.

The contract, dated May 23, 1997, did not recite a specific
closing date, but it is undisputed that the parties antici pated
that the closing would occur in August 1997. The parties signed
an addendumto the contract in Septenber 1997 providing that the
cl osing woul d occur on January 31, 1998 or sooner. The addendum
to the contract did not recite that tine was of the essence (see,
Levine v Sarbello, 112 AD2d 197, 199-200, affd 67 Ny2d 780). On
January 13, 1998, plaintiff requested an extension of the closing
date. Defendant, by letter and fax dated January 13, 1998,
infornmed plaintiff that it would “not grant any extension of
contract, performance or closing beyond January 31, 1998."
Plaintiff again requested an extension by |letter dated January
20, 1998, but noted that, if defendant did not agree to extend
the closing date, plaintiff would close by the end of the nonth.
Def endant responded on January 22 and 26, 1998, reiterating that
it would not extend the contract or closing beyond January 31.
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One party to a contract for the sale of real property may
unilaterally determne that tinme is of the essence with respect
to a specified closing date (see, Zevv Merman, 134 AD2d 555,
557, affd 73 Ny2d 781). Here, defendant nade tine of the essence
with respect to the January 31 closing date by clear and
unequi vocal notice and provided plaintiff with a reasonable time
in which to act (see, Zevv Merman, su pra, at 557; Levinev
Sarbello, supra, at 200; Miller v Almquist, 241 AD2d 181, 185).
The notices warned plaintiff that its failure to close on that
date would result in a default (see,Zevv Merman, su pra, at 557-
558). Defendant gave plaintiff a reasonable tine to performthe
contract, particularly in view of the fact that the parties
initially anticipated a closing date in August 1997. In
addition, plaintiff acknow edged by its letter dated January 20
1998 that it could close by the end of the nonth. Plaintiff’s
failure to close on January 31 constituted a material breach of
the contract (see, Palmiotto v Mark , 145 AD2d 549, 549-550, Iv
denied 74 Ny2d 608; cf., Wilkinson v Hoel scher , 163 AD2d 819).

Even if defendant did not nake tinme of the essence with
respect to the January 31st closing date, it nonethel ess was
entitled to summary judgnment dism ssing the conplaint. By letter
sent to defendant dated February 2, 1998, plaintiff stated that a
new cl osing date was set for February 12, 1998, and decl ared t hat
time was of the essence. Defendant nmet its burden of
establishing that plaintiff was not ready, willing, and able to
performits obligations under the contract by February 12, 1998
and plaintiff failed to raise an issue of fact (see,Zevv
Merman, supra, at 557; Scullv Sicoli, 247 AD2d 852, 853; Provost
v Off Campus Apts. Co o 1 211 AD2d 850, 851). (Appeal from
Order of Suprene Court, Erie County, Fahey, J. - Reargunent.)
PRESENT: PIGOTT, JR, P. J., HAYES, W SNER, SCUDDER AND BALI O
JJ. (Filed Sept. 29, 2000.)

(1189) CA 99-00941. (Erie Co.) -- EC, L.L.C., PLAINTIFF-
APPELLANT, V EAGLECREST MANUFACTURED HOME PARK, INC., DEFENDANT-
RESPONDENT. (APPEAL NO. 3.) -- Order unani nously affirmed

wi t hout costs. Sane Menorandum as in EC,L.L.C.v Eaglecre st
Manufactured Home Par  k ([appeal No. 2] _ AD2d ___ [decided
herewith]). (Appeal from Order of Supreme Court, Erie County,
Fahey, J. - Summary Judgnent.) PRESENT. PIGOIT, JR, P. J.,
HAYES, W SNER, SCUDDER AND BALI O, JJ. (Filed Sept. 29, 2000.)
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(1190) TP 00-00670. (Orleans Co.) -- MATTER OF WILLIE C. ELLIOTT,
PETITIONER, V SALLY B. JOHNSON, SUPERINTENDENT OF ORLEANS
CORRECTIONAL FACILITY, AND DONALD SELSKY, DIRECTOR OF SPECIAL
HOUSING/INMATE DISCIPLINARY PROGRAMS, RESPONDENTS. --

Det erm nati on unani nously nodified on the | aw and as nodified
confirmed without costs and natter remtted to respondent
Superintendent for further proceedings in accordance with the
foll ow ng Menorandum  Substantial evidence supports the

determ nation that petitioner violated inmate rule 107.11 (7
NYCRR 270.2 [B] [8] [ii]) by witing a |letter comuni cating
nessages of a personal nature to a facility enpl oyee.
Petitioner’s explanation that the letter was intended for another
person raised an issue of credibility for the Hearing Oficer to
resol ve (see, Matter of Allen v Goord, 252 AD2d 973, 973-974).
Further, petitioner was not prejudiced by the fact that the

m sbehavi or report indicated an incorrect incident date (see,
Matter of Warren v Ir vin, 184 AD2d 1059, 1060).

Respondents concede that the determ nation that petitioner
violated rule 180.11 (7 NYCRR 270.2 [B] [26] [ii]) is not
supported by substantial evidence. W therefore nodify the
determ nation and grant the petition in part by annulling the
determ nation that petitioner violated inmate rule 180.11. The
penalty of 60 days’ keeplock and 90 days’ | oss of privileges has
al ready been served and thus there is no need to remt the nmatter
for reconsideration of the penalty inposed (see, Matter of
Spaight v Goord, 258 AD2d 935, 936, Ivdenied 93 NY2d 807).

There was al so a recomended | oss of good tine, however, and the
record does not disclose any rel ation between the violations and
that recomendation. W therefore further nodify the

determ nation by vacating that recommendati on and remt the
matter to respondent Superintendent for reconsideration of the
recommended | oss of good tine (see, Matter of Brooks v Coughlin,
182 AD2d 1115, 1116). (CPLR art 78 Proceedi ng Transferred by
Order of Suprene Court, Ol eans County, Punch, J.) PRESENT
GREEN, J. P., PINE, HURLBUTT, KEHCE AND LAWION, JJ. (Filed Sept.
29, 2000.)

(1191) KA 98-05282. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V MICHAEL HAMPTON, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. (Appeal from
Judgnent of Monroe County Court, Marks, J. - Robbery, 2nd
Degree.) PRESENT: GREEN, J. P., PINE, HURLBUTT, KEHOE AND
LAWION, JJ. (Filed Sept. 29, 2000.)
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(1192) KA 97-05315. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ADRIAN TAYLOR, DEFENDANT-APPELLANT.
-- Judgnment unani nmously nodified as a matter of discretion in the
interest of justice and as nodified affirned in accordance with
the followi ng Menorandum We nodify the judgnment insofar as it

| nposes sentence on the count of crimnal possession of a
controll ed substance in the third degree (Penal Law § 220.16 [1])
as a matter of discretion in the interest of justice by reducing
the sentence to a termof incarceration of 3 to 9 years and
otherwise we affirmthe judgnment. (Appeal from Judgnent of
Monroe County Court, Bristol, J. - Crimnal Possession Controlled
Substance, 3rd Degree.) PRESENT: GREEN, J. P., PINE, HURLBUTT,
KEHOE AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1194) KA 97-05527. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V LEMMIO TURMAN, DEFENDANT-APPELLANT.
-- Judgnment unani nously affirmed. Menorandum On appeal froma
j udgnment convicting himof rape in the first degree (Penal Law §
130.35 [1]) and sodony in the first degree (Penal Law 8§ 130.50
[1]), defendant contends that the identification testinony of the
conpl ai nant shoul d have been suppressed because it was based upon
a suggestive pretrial identification procedure. Defendant
contends that the photo array was unduly suggestive because he
was the only one shown with neck scarring and the conpl ai nant had
descri bed her assailant as having scars on the neck. The

phot ographs in the array are not so dissimlar as to render the
photo array unduly suggestive (see, Peoplev Lee , 207 AD2d 953,

lv denied 85 Ny2d 864). Moreover, the conplainant testified she
did not notice the neck scarring in the photograph when she
identified defendant as her assailant. Even assum ng, arguendo
that the array was unduly suggestive, we woul d neverthel ess
conclude that there was an i ndependent basis for the in-court

i dentification (see, Peoplev Chipp , 75 Ny2d 327, 335, cert
denied 498 US 833). W further conclude that defendant received
effective assistance of counsel (see, People v Baldi , 54 Nvad

137, 147). Finally, the sentence is neither unduly harsh nor
severe. (Appeal from Judgnent of Suprene Court, Erie County,
Rossetti, J. - Rape, 1st Degree.) PRESENT: GREEN, J. P., PINE
HURLBUTT, KEHOE AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1196) KA 99-02115. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V TERRANCE STEVENS, DEFENDANT-
APPELLANT. -- Order unaninously affirmed. Menorandum W reject
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the contention of defendant that County Court inprovidently

deni ed his notion pursuant to CPL 440.10 to vacate the judgnent
of conviction on the ground of juror msconduct. The affidavits
of the private investigators submtted by defendant constitute
hearsay and thus are insufficient to support the notion (see,
People v Friedgood , 58 NY2d 467, 473; PeoplevFord , 46 Ny2d
1021, 1023). The affidavit of the alternate juror submtted by
defendant also is insufficient to support the notion. That juror
did not participate in the deliberations and thus the affidavit
provi des no evidentiary support for the contention of defendant
that he was prejudiced by juror m sconduct (see, Peoplev

Friedgood , supra, at 473; Peoplev Ford, supra , at 1023).
Furthernore, the incidental observations by the one juror that
were allegedly inparted to the other jurors did not contradict
evi dence presented at trial. Thus, those observations do not
require reversal; there is no likelihood that prejudice wuld be
engender ed i nasnuch as the observations do not relate to a

mat eri al i ssue (see, People v Maragh , 94 Ny2d 569, 573-574; cf,
People vBrown , 48 NY2d 388, 394-395). (Appeal from O der of
Erie County Court, Rogowski, J. - CPL art 440.) PRESENT: GREEN,
J. P., PINE, HURLBUTT, KEHOE AND LAWION, JJ. (Filed Sept. 29,
2000.)

(1197) KA 98-05658. (Niagara Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V JOSEPH T. SPINA, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirmed. Menorandum

Def endant appeals froma judgnent convicting himafter a jury
trial of two counts of nmurder in the second degree (Penal Law 8§
125.25 [1]) in connection with the stabbing deaths of his
estranged wi fe and anot her individual. County Court properly
refused to suppress statenents he nade to the police before
recei vi ng Miranda warnings. W disagree with defendant that he
was in custody when he nmade those statenments while standing at
the edge of the N agara River near the brink of N agara Falls and
t hreat eni ng sui ci de (see generally , PeoplevYukl , 25 Ny2d 585,
589, rearg denied 26 NY2d 883, certdenied 400 US 851). The
record establishes that defendant had voluntarily placed hinself
at the riverbank | ong before the police arrived. Wen they
approached defendant, he commanded themto "stay back”, and they
did so. Furthernore, the police did not order defendant out of
the water or otherwi se attenpt to coerce himinto taking any
specific action. Thus, "'[a]lthough the presence of the [police]
may have restricted defendant’s freedom of novenent and they
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woul d have attenpted to prevent his leaving the area, it cannot
be said that * * * reasonabl e person[s] innocent of any crine
woul d have believed that [they were] under arrest at that point’"
( People v Scott , ____AD2d __ [decided July 7, 2000]; see, People
v Ripic , 182 AD2d 226, 230, appeal dismissed 81 NY2d 776, rearg
denied 81 Ny2d 954).

W reject the contention that the court erred in denying
defendant’s notion to sever the two counts of the indictnent.
“[Aln application for severance is addressed to the sound
di scretion of the court” (PeoplevDaymon , 239 AD2d 907, 908, Iv
denied 94 Ny2d 821). Here, “[d]efendant failed to nake a
‘convi ncing showi ng that [he had] both inportant testinony to
give’ concerning the offense[] relating to one victimand ‘a
genuine need to refrain fromtestifying” on the offense[]
relating to the other victin? (PeoplevOwens , 256 AD2d 1220,
1222, Iv denied 93 Ny2d 877, 880, quoting CPL 200.20 [3] [Db]).

We further reject defendant’s contention that the court
erred in admtting the testinony of two jail inmates concerning
statements made by defendant to them Defendant contends that
they were agents of the People and thus his statenents were
obtained in violation of his right to counsel. “[Where an
i nformer works independently of the prosecution, provides
information on his ow initiative, and the governnent’s role is
limted to the passive receipt of such information, the inforner
is not, as a matter of |law, an agent of the governnment” (Peoplev
Cardona, 41 NY2d 333, 335; see, PeoplevSeymour , 255 AD2d 866
lv denied 93 Ny2d 902). The record establishes that "[t] he
People did not elicit the aid of th[e] inmate w tness[es] but,
rather, the inmate wi tness[es] sought out the information and
provided it * * * on [their] own initiative” (Peoplev Seymour
supra , at 866).

Def endant contends that he was denied a fair trial by
prosecutorial m sconduct during sunmation. Wth respect to the
single instance of alleged m sconduct that is preserved for our
review, the curative instruction given by the court "obviated any
prejudi ce caused by comments of the prosecutor indicating that
def endant had a burden of proof" (Peoplev Tobias , ___AD2d
[ deci ded June 16, 2000]). W decline to exercise our power to
review the remaining instances of alleged m sconduct as a matter
of discretion in the interest of justice (see, CPL 470.15 [6]
[a]).

Def endant further contends that the refusal of the court to
charge mansl aughter in the second degree as a | esser included
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of fense under either count of intentional nurder was inconsistent
Wth its determnation to instruct the jury on intoxication.

"[A] trial court’s decision to give a defendant an intoxication
instruction does not mechanically trigger a correspondi ng
obligation for the trial court to give defendant conpl enmentary

| esser-included of fenses instruction within the hom cide

cl assification" (Peoplev Butler , 84 NY2d 627, 630). Rather, the
trial court "has the responsibility * * * to nmake a t horough and
careful evidentiary assessnent in the first instance to determn ne
whet her the evidence nmay reasonably support defendant’s guilt on
the | esser, but not the greater, offense"” (Peoplev Butler ,

supra , at 632; see, PeoplevCody , 260 AD2d 718, 719, Ivdenied

93 Ny2d 1002). The court properly determned that the nature and
nunber of injuries suffered by the victinms was indicative of a
brutality inconsistent with recklessness or crimnal negligence
and therefore, despite the alleged intoxication of defendant, no
reasonabl e jury could conclude that defendant did not intend to
cause the death of his victins (see, Peoplev Butler , Supra , at
634) .

We agree with defendant that the court erred in denying his
request for a continuance. Although the determ nation whether to
grant a continuance is within the sound discretion of the court
(see, Peoplev Spears , 64 NY2d 698, 699-700; Peoplev McNear , 265
AD2d 810, 810-811, Ivdenied 94 NY2d 864), “when the right of a
defendant to prepare his case is involved, that discretionary
power must be narrowly construed” (Peoplev Rodriquez , 247 AD2d
841, 842, Ivdenied 91 Ny2d 977). Here, the results and analysis
of scientific tests perforned on approximtely 70 itens of
physi cal evidence were provided to defendant only one week before
trial. The court should have granted defendant’s request for a
continuance in order to review that evidence. The error,
however, is harm ess; the evidence of defendant’s quilt is
overwhel m ng and there is no significant probability that the
error contributed to defendant’s conviction (see, Peoplev
Rodriquez , supra, at 843).

The court’s inposition of consecutive sentences is neither
unduly harsh nor severe. Defendant failed to preserve for our
review the contention in his prose supplenental brief that the
conviction is not supported by legally sufficient evidence (see,
PeoplevGray , 86 Ny2d 10, 19). He also failed to preserve for
our review his contentions that the court inproperly intervened
In the proceedings and that he was arrested w t hout probable
cause (see, CPL 470.05 [2]), and we decline to exercise our power
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to review those contentions as a matter of discretion in the
interest of justice (see, CPL 470.15 [6] [a]). W have exam ned
defendant’ s contentions, including the renmainder raised in the
prose supplenental brief, and conclude that they are w thout
merit. (Appeal fromJudgnent of N agara County Court, Hannigan
J. - Murder, 2nd Degree.) PRESENT: GREEN J. P., PINE
HURLBUTT, KEHOE AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1198) KA 97-05411. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V VIRGIL OWENS, A/K/A "O.V.", A/K/A
"V.0.", DEFENDANT-APPELLANT. -- Judgnent unani nously affirmed.

Menorandum  On appeal from a judgment convicting himof robbery
in the first degree (Penal Law 8 160.15 [3]) and third degree
(Penal Law 8§ 160.05), defendant contends that he was inproperly
excl uded fromthe Wade and Sandoval proceedings as well as from
si debars conducted during jury selection; that Suprene Court
erred in failing to suppress the in-court identification by one
of the victins; that the verdict finding defendant guilty of
robbery in the first degree is against the weight of the evidence
on the issue of identification; and that the sentence, an
aggregate term of incarceration of 50 years to life, is unduly
harsh or severe.

The transcript indicates that defendant was present
t hr oughout the Wade heari ng and Sandoval conference. Simlarly,
the transcript of jury selection establishes that defendant's
right to be present during sidebars was acknow edged by Suprene
Court, which repeatedy asked defendant whether he w shed to join
counsel at the bench for the sidebars (see, People v Inskeep

AD2d _ [decided May 10, 2000]; Peoplev Kanner, _ AD2d
[ deci ded May 10, 2000]; see also, Peoplev Ye ldon, 251 AD2d 1047
1048, Ivdenied 92 Ny2d 908; cf., People v Keen, 94 Ny2d 533,

538-539). There is thus no basis on this record for concl udi ng
t hat defendant was deprived of his right to be present at any
materi al stage of the trial (seegenerally, People v Antommarchi,
80 NY2d 247, rearg denied 81 NY2d 759; People v Dokes, 79 Ny2d
656) .

Def endant's notion to suppress the identification testinony
was properly denied. The photo array was a fair one, requiring
the victimto view the photographs of six subjects of the sane
race and approxi mate age and with simlar features (see, Peoplev
Rogers, 245 AD2d 1041; People v Wooley, 249 AD2d 46, 49, Iv
denied 92 NY2d 863; People v Burton, 226 AD2d 1073, Ivdenied 88
NY2d 934; Peoplev Lee, 207 AD2d 953, 954, Ivdenied 85 Ny2d 864,

32



see generally, People v Chipp, 75 Ny2d 327, 336, certdenied 498
US 833). Contrary to defendant's contention, successive photo
arrays "'are not per se inpermssibly suggestive' " (Peoplev
Brennan, 261 AD2d 914, Iv denied 94 NY2d 820, quoting Peoplev
Lee, supra, at 953; see, People v Gallett i, 239 AD2d 598, 599, Iv
denied 90 Ny2d 1011).

The verdict is not against the weight of the evidence on the
i ssue of identification. The victimtestified that he got a
"good | ook"™ at defendant when he approached and was able to view
hi m conti nuously throughout the incident, which |asted for
several mnutes and occurred under good lighting conditions. The
jury did not fail to give the evidence the weight it should be
accorded (see, People v Bleakle y, 69 Ny2d 490, 495).

We have considered defendant's challenge to the severity of
his sentence and conclude that it is without nerit (see, Peoplev
Owens, 256 AD2d 1220, 1223, Ivdenied 93 Ny2d 877, 880). (Appea
from Judgnent of Suprenme Court, Erie County, Buscaglia, J. -
Robbery, 1st Degree.) PRESENT: GREEN, J. P., PINE, HURLBUTT,
KEHOE AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1199) cA 00-00776. (Erie Co.) -- JOSEPH P. SALERNO AND LYNN M.
SALERNO, INDIVIDUALLY AND AS PARENTS AND NATURAL GUARDIANS OF
ALEXIS SALERNO, PLAINTIFFS-RESPONDENTS, V ACADEMIC HEALTH
PROFESSIONAL INSURANCE ASSOCIATION, DEFENDANT, IBRAHIM F. AYAD,
M.D., DEFENDANT-RESPONDENT, MILLARD FILLMORE SUBURBAN HOSPITAL
AND CGF HEALTH SYSTEM, DEFENDANTS-APPELLANTS. -- Order

unani nously affirmed with costs. (Appeal from Order of Suprene
Court, Erie County, CGorski, J. - Dismss Pleading.) PRESENT
GREEN, J. P., PINE, HURLBUTT, KEHCE AND LAWION, JJ. (Filed Sept.
29, 2000.)

(1200) CA 00-00461. (Erie Co.) -- LAUREL DONACIK, INDIVIDUALLY
AND AS PARENT AND NATURAL GUARDIAN OF SARAH ANNE AIELLO,
PLAINTIFF-RESPONDENT, V POOL MART, INC., ET AL., DEFENDANTS,
PERRY HINSKEN AND JUNE HINSKEN, DEFENDANTS-APPELLANTS. -- Order
unani nously affirmed with costs. (Appeal from Order of Suprene
Court, Erie County, Welan, J. - Summary Judgnent.) PRESENT:
GREEN, J. P., PINE, HURLBUTT, KEHOE AND LAWION, JJ. (Filed Sept.
29, 2000.)

(1201) cA 00-00664. (Oswego Co.) -- BASIL B., ET AL., PLAINTIFFS,
V MEXICO CENTRAL SCHOOL DISTRICT, ET AL., DEFENDANTS. MEXICO
CENTRAL SCHOOL DISTRICT AND JUDITH ANN CUSHMAN, R.N., THIRD-PARTY
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PLAINTIFFS-APPELLANTS, V JESSICA HIGGINS, ET AL., THIRD-PARTY
DEFENDANTS, AND KIRK WILLIAMS, THIRD-PARTY DEFENDANT-RESPONDENT.
-- Order unaninously affirmed with costs. (Appeal from O der of
Suprene Court, Oswego County, Nicholson, J. - Counsel Fees.)
PRESENT: GREEN, J. P., PINE, HURLBUTT, KEHOE AND LAWION, JJ.
(Filed Sept. 29, 2000.)

(1202) CcA 00-00752. (Niagara Co.) -- SANDRA WAHLER AND LYNN
WAHLER, PLAINTIFFS-RESPONDENTS, V LOCKPORT PHYSICAL THERAPY,
VINCENT A. ROSSELLI AND RICHARD J. FREDERICK, DEFENDANTS-
APPELLANTS. -- Order unani nously reversed on the | aw w thout
costs, notion granted and conpl ai nt di sm ssed. Menorandum
Sandra Wahler (plaintiff) was referred by her physician to

def endant Lockport Physical Therapy (LPT) for treatnent of a
shoul der condition. One of the forns of therapy adm ni stered by
def endant Vincent A Rosselli, a licensed physical therapist and
partner in LPT, involved the use of a wall-nounted pulley device.
Plaintiff would sit in a chair with her back to the pulley device
and raise and | ower her extended arns while hol ding the wei ghted
pul ley ropes. Plaintiff was injured on June 16, 1994 when her
chair fell backward as she was pulling forward on the pulley
ropes.

Plaintiffs commenced this negligence action against LPT and
its principals on February 11, 1997. Plaintiffs' bill of
particul ars specifies that defendants' negligence consisted of
"failing to insure"” that the chair in which plaintiff was seated
whil e using the wall-munted pulley device "was adequately
secured or positioned". After joinder of issue, defendants noved
for summary judgnent dism ssing the conplaint on the ground that
the action was not comenced within the limtations' period of
two years and six nonths governing nedical nmal practice actions
(CPLR 214-a). Supreme Court erred in denying that notion. W
agree with defendants that CPLR 214-a applies to mal practice
cl ai ns agai nst physical therapists and that, because plaintiffs'
action sounds in nalpractice rather than negligence, it is tine-
bar r ed.

"[1]n the area of somatic health care, professionals other
than |icensed physicians may be |liable for 'nedical mal practice'
wi thin the neaning of CPLR 214-a" (Karasekv LaJoie , 92 Ny2d 171,
177; see, Bleiler v Bodnar , 65 NY2d 65, 72). Physica
t herapi sts, who are professionals |licensed pursuant to Education
Law article 136, may be liable for nmedical mal practice within the
meani ng of CPLR 214-a if the alleged negligent act or om ssion
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anounts to "medi cal treatnment or bears a substantial relationship
to the rendition of nedical treatnent by a |licensed physician”

( Bleiler v Bodnar, sup ra, at 72; see, Joyner v Visitin g Nurse
Serv. of N. Y. , 254 AD2d 394, Iv denied 93 Ny2d 801; cf., Karasek
v LaJoie, supra , at 177).

Contrary to the contention of plaintiffs, their action
sounds in nedical malpractice rather than negligence. The record
establ i shes that the physical therapist determ nes the placenent
of the chair in conjunction with the pulley device based on the
physi cal requirements of the individual patient, and that the
chair's falling backward was directly related to plaintiff's use
of the pulley device. Thus, the alleged negligent conduct
"constituted an integral part of the process of rendering medical
treatment” to plaintiff and therefore nust be characterized as
mal practi ce (Scottv Uljanov , 74 NY2d 673, 675; see, Bleilerv
Bodnar, supra , at 72; Smee v Sisters of Cha rity Hosp. of Buffalo
210 AD2d 966, 967; Rice v Vandenebossche , 185 AD2d 336; cf.,
Weiner v Lenox Hill H osp. , 88 Ny2d 784, 787-788). (Appeal from
Order of Supreme Court, N agara County, Joslin, J. - Summary
Judgnent.) PRESENT: GREEN, J. P., PINE, HURLBUTT, KEHOE AND
LAWTON, JJ. (Filed Sept. 29, 2000.)

(1203) CA 00-00490. (Erie Co.) -- THE RANDALL BENDERSON 1993-1
TRUST, RB-3 ASSOCIATES AND BENDERSON DEVELOPMENT COMPANY, INC
PLAINTIFFS-APPELLANTS, V WEST-HERR FORD, INC., AND 4950 CAMP
ROAD, INC., DEFENDANTS-RESPONDENTS. -- Order unani nously affirned
Wi th costs. Menorandum Plaintiffs comrenced this action
seeki ng specific performance and/ or damages for breach of a
contract for their sale of commercial property to defendants.

Def endants deny any breach, allege in their fourth and fifth
affirmati ve defenses that plaintiffs breached the contract by
failing to performtheir asbestos-renoval obligations thereunder,
and by their first and second counterclains seek to recover their
$75, 000 deposit. On appeal, plaintiffs contend that Suprene
Court erred in denying that part of their notion for summary
judgnent dism ssing defendants’ fourth and fifth affirmative
defenses and first and second counterclains. W disagree.
Plaintiffs failed to sustain their initial burden of
denonstrating that their renoval of the asbestos tile and rel ated
asbestos material fromthe building was carried out "in
conformty with all applicable |laws, rules and standards" as
required by the contract. |In any event, defendants raised
triable issues of fact concerning whether plaintiffs conplied

4
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with their asbestos-renoval obligations under the contract, thus
precl udi ng sunmary judgnment (see generally, Zucker man v City of

New York, 49 Ny2d 557, 562). (Appeal from Order of Suprene
Court, Erie County, Sconiers, J. - Summary Judgnent.) PRESENT:
GREEN, J. P., PINE, HURLBUTT, KEHOE AND LAWION, JJ. (Filed Sept.
29, 2000.)

(1204) CA 99-1038. (Oneida Co.) -- MATTER OF FIRST SOURCE FEDERAL
CREDIT UNION, PETITIONER-RESPONDENT, V W. BERT STUHLMAN, ASSESSOR
OF TOWN OF NEW HARTFORD, TOWN OF NEW HARTFORD BOARD OF ASSESSMENT
REVIEW, TOWN OF NEW HARTFORD AND NEW HARTFORD CENTRAL SCHOOL
DISTRICT, RESPONDENTS-APPELLANTS. -- Order unani nously reversed
on the law wi thout costs and matter remtted to Suprenme Court for
further proceedings in accordance with the foll ow ng Menorandum
Petitioner commenced these proceedi ngs pursuant to RPTL article 7
seeking review of tax assessnents of its property by respondent
Town of New Hartford for the years 1997-1998 and 1998-1999. W
previously held in an appeal by the New Hartford School District
(School District) that Suprenme Court erred in denying its notion
to dismss the petitions against it based on petitioner's failure
to conply with the service requirenments of RPTL 708 (3) (Matter

of First Source Fed. Credit Union v Stuhim an, 267 AD2d 1026).
Wil e that appeal was pending, the court granted the petitions
and ordered respondents Town of New Hartford and its Assessor and
Board of Assessnent Review (collectively Town) and the School
District to refund the excess taxes paid by petitioner. Qur
subsequent order dismssing the petitions against the School
District is the aw of the case (see generally, Glynwi I
Investments, N.V.v S hearson Lehman Hutton , 216 AD2d 78, 79).

The School District is bound by that order, and cannot now argue
that the court should al so have dism ssed the petitions agai nst

t he Town.

The court did not err in granting the petitions with respect
to the Town. Pursuant to RPTL 708 (3), a school district nust
receive notice of a request for an assessnent review, and the
petitions were therefore subject to dism ssal based on the School
District’s lack of notice (see, Matter of Youna n v City of Rome
Assessor , 256 AD2d 1122). The Town, however, neither raised the
| ack of notice in its answer nor noved to dismss the petitions
on that ground. Thus, we agree with petitioner that the Town
wai ved its objection pursuant to RPTL 708 (3) (see generally
Matter of Fry v Villa ge of Tarrytown , 89 Ny2d 714, 720).

The court failed, however, to set forth the essential facts
upon which it relied in determning the fair value of the
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property during the tax years in question (see, Matter of Zacher

v Assessor of Town of Hamburg , 217 AD2d 945; Matter of Four

Seasons Fitness & Rac qguet Club v Assessor of Town of Amherst , 212
AD2d 1025). Consequently, the order nust be reversed and the
matter remtted to Supreme Court to conply with RPTL 720 (2).
(Appeal s from Order of Suprene Court, Oneida County, Tenney, J. -
RPTL.) PRESENT: GREEN, J. P., PINE, HURLBUTT, KEHOE AND LAWICN,
JJ. (Filed Sept. 29, 2000.)

(1205) CcA 00-00553. (Monroe Co.) -- GERALD R. CLIFFORD,
PLAINTIFF-RESPONDENT, V MONTANA MILLS BREAD CO., INC., DEFENDANT-
APPELLANT, ET AL., DEFENDANTS. (APPEAL NO. 1.) -- Order

unani nously affirnmed w thout costs. Menorandum  Suprene Court
properly denied that part of the notion of defendant Montana
MIls Bread Co., Inc. seeking to disqualify John Parrinell o,
Esq., fromacting as plaintiff’s attorney in the instant action
Al t hough Parrinello’ s partner is disqualified fromrepresenting
plaintiff on the ground that he ought to be called as a w tness
on plaintiff’s behalf (see, Code of Professional Responsibility
DR 5-102 [c] [22 NYCRR 1200.21 (c)]; Hillcrest Ownersv Pr eferred
Mut. Ins. Co., 234 AD2d 269), there is no basis for concluding
that the partner’s testinony may be prejudicial to plaintiff
(see, Code of Professional Responsibility DR 5-102 [d] [22 NYCRR
1200. 21 (d)]; Martinez v Suozzi, 186 AD2d 378, 379).

The court al so properly denied plaintiff’s notion for
sunmary judgnent. Plaintiff failed to neet his burden of
establishing his entitlenment to judgnment as a matter of |aw (see
generally, Zuckerman v City of New York, 49 Ny2d 557, 562).
(Appeal from Order of Suprene Court, Mnroe County, Stander, J. -
Di squalify Counsel.) PRESENT: GREEN, J. P., PINE, HURLBUTT,
KEHCE AND LAWON, JJ. (Filed Sept. 29, 2000.)

(1206) CA 00-00554. (Monroe Co.) -- GERALD R. CLIFFORD,
PLAINTIFF-APPELLANT, V MONTANA MILLS BREAD CO., INC., EUGENE G.
O'DONOVAN AND SUSAN O'DONOVAN, DEFENDANTS-RESPONDENTS. (APPEAL

NO. 2.) -- Order unaninously affirmed w thout costs. Sane
Menor andum as i n Clifford v Montana Mi lls Bread Co. ([ appeal No.
11 = AD2d __ [decided herewith]). (Appeal from Order of

Suprene Court, Monroe County, Stander, J. - Summary Judgnent.)
PRESENT: GREEN, J. P., PINE, HURLBUTT, KEHOE AND LAWION, JJ.
(Filed Sept. 29, 2000.)
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(1207) CA 99-00985. (Erie Co.) -- DONNA BUBECK, PLAINTIFF-
APPELLANT, V MAIN UROLOGY ASSOCIATES, P.C., PHILIP J. ALIOTTA,
M.D., RALPH C. SPERRAZZA, M.D., P.C., AND RALPH C. SPERRAZZA,
M.D., DEFENDANTS-RESPONDENTS. -- Order unani nmously affirnmed

wi t hout costs. Menorandum Plaintiff was represented by J.
Vaughan M| ane, Jr., Esq. when she comrenced this nedical

mal practice action agai nst defendants. At a pretrial conference,
M Il ane entered into a witten stipulation with defendants’
attorneys precluding plaintiff from presenting any evidence
concerning the permanency of her injuries. MIllane died several
nont hs before trial and plaintiff |earned of the stipul ation
after retaining a new attorney. Plaintiff noved to vacate the
stipulation, contending that M|l ane had exceeded the scope of
his authority because the stipulation was contrary to her express
directives.

Suprene Court properly denied plaintiff’s notion. A
stipulation "made by counsel may bind a client even where it
exceeds counsel’'s actual authority if counsel had apparent
authority to enter into the stipulation"” (LynchvLynch , 122 AD2d
572, 574, Ivdenied 68 NY2d 610; see, Hallock v State of New
York , 64 Ny2d 224, 228; Chattinv Klock Oil C 0., 270 AD2d 852).

Because her attorney had a | engthy involvenent in the case,
engagi ng in settlenent negotiations and appearing at pretrial
conferences, he had apparent authority to enter into stipulations
as a matter of | aw (see, Hallock v State of New York, supra, at
231-232). The presence of the attorney at pretrial conferences
constitutes "an inplied representation by [the client] to
def endants that [the attorney] had authority” to bind the client
to the stipulation (Hallockv State of Ne w York, supra, at 231-
232). Indeed, only those attorneys who are authorized to enter
i nto binding stipulations nmay appear at pretrial conferences
(see, 22 NYCRR 202.26 [e]; see also, 22 NYCRR 202.12 [b]). The
appearance of an attorney at a pretrial conference precludes the
client fromthereafter arguing that the attorney | acked such
authority (see, Arvelov Multi T rucking , 194 AD2d 758, 759).
Thus, in the absence of "cause sufficient to invalidate a
contract, such as fraud, collusion, mstake or accident"” (Hallock
v State of New York, supra, at 230), plaintiff is not entitled to
vacatur of the stipulation (see, Javarone v Pall one, 234 AD2d
814, 815, appeal dismissed 89 NY2d 1030, 90 Ny2d 884; Arvelov
Multi Trucking, supra , at 758-759). (Appeal from Order of
Suprene Court, Erie County, Mntz, J. - Vacate Stipulation.)

38



PRESENT: GREEN, J. P., PINE, HURLBUTT, KEHOE AND LAWION, JJ.
(Filed Sept. 29, 2000.)

(1208) CcA 00-00513. (Erie Co.) -- YVONNE H. MARTIN AND CORNELIUS
MARTIN, PLAINTIFFS-RESPONDENTS, V J.C. PENNEY CO., INC.,
DEFENDANT-APPELLANT. -- Order unani nously affirmed w thout costs.

Menorandum  Plaintiffs commenced this negligence action to
recover damages for personal injuries sustained by plaintiff
Yvonne H. Martin on January 4, 1996 when she all egedly slipped on
water in defendant’s store. On January 4, 1999, the date on
which the Statute of Limtations for plaintiffs’ action expired
a snowstormin the City of Buffalo resulted in a travel ban and
the closing of the Erie County Cerk’s Ofice. Plaintiffs did
not file their summons and conplaint until January 5, 1999. In
denyi ng defendant’s notion to dismss the action as tinme-barred
Suprene Court determined that the Statute of Limtations was
extended by the travel ban and closing of the County Clerk’'s
office on the last day of the limtations' period. Defendant
contends that the court had no authority to extend the Statute of
Limtations. W disagree.

Judiciary Law 8 282-a provides that, "[w] henever the | ast
day on which any paper is required to be filed with a clerk of a
court * * * expires on a Saturday, Sunday, a public holiday or a
day when the office of such clerk is closed for the transaction
of business, the tinme therefor is hereby extended to and
i ncl udi ng the next business day such office is open for the
transacti on of business." Pursuant to County Law 8 525 (1), the
County Clerk is the AQerk of the Supreme Court and County Court
within his or her county. 1In Erie County, the Cerk of the
Suprenme Court is therefore the Erie County Clerk for the purpose
of "filing, recording and depositing of * * * papers in actions”
(County Law 8 525 [2]). Here, there is no dispute that the Erie
County Clerk’s office was cl osed for business on January 4, 1999
due to a snow energency. Such energency closing extended the
filing of plaintiffs’ summons and conplaint to the next day when
the Cerk was open for the transaction of business (see,
Judiciary Law § 282-a; seealso , County Law 8§ 206-a [2]).
Plaintiffs filed their summons and conplaint the foll owi ng day,
and thus their filing was tinely. (Appeal from Order of Supreme
Court, Erie County, Notaro, J. - Dismss Pleading.) PRESENT
GREEN, J. P., PINE, HURLBUTT, KEHOE AND LAWION, JJ. (Filed Sept.
29, 2000.)
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(1209) CA 00-00683. (Onondaga Co.) -- RODNEY AKINS AND JOSETTE
AKINS, PLAINTIFFS-RESPONDENTS, V CENTRAL NEW YORK REGIONAL MARKET
AUTHORITY, PETER A. SALATO, INC., DEFENDANTS-APPELLANTS, ET AL.,
DEFENDANT. -- Order unani nously affirmed with costs. Mnorandum
Plaintiffs commenced this action seeki ng damages for personal
i njuries sustained by Rodney Akins (plaintiff) in a fall through
the roof of a building undergoing renovation. Central New York
Regi onal Market Authority, the property owner, and Peter A.
Sal ato, Inc., the general contractor (defendants), appeal froman
order insofar as it granted plaintiffs' notion for partial
summary judgnment on the issue of liability under Labor Law § 240
(1) and denied that part of their cross notion for sunmmary
j udgment di smissing that claim

Suprene Court properly granted plaintiffs' notion. Contrary
to defendants' contention, plaintiff is not a recalcitrant worker
to whomthe protections of Labor Law 8 240 (1) do not apply. In
order to establish a recalcitrant worker defense, defendants nust
show that plaintiff deliberately refused to use avail able safety
devi ces provided by the owner or contractor (see, Haginsv State
of New York , 81 Ny2d 921, 922-923; Stoltv General Foods Corp.,
81 NY2d 918, 920; Salottiv Wellco, Inc . ___ AD2d __ [decided
June 16, 2000]). Defendants did not establish that defense
nmerely by showing that plaintiff was instructed to avoid an
unsaf e practice (see, Gordon v Eastern Ry. Supply , 82 NY2d 555,
563; Hagins v State of Ne w York, supra, at 922-923). Moreover,
the presence of safety devices el sewhere at the job site will not
defeat liability (see, Salottiv Wellco , Inc., supra; Kaffke v
New York State Elec. & Gas Corp., 257 AD2d 840, 841).
Addi tionally, defendants failed to raise an issue of fact with
respect to plaintiffs' assertion that the safety |ines provided
at the job site were too short to enable workers to attach them
to a safety cable or any other fixed point of attachnment and to
allow the workers to wal k and work safely on all parts of the
roof (see, Singh v Fontaine , 247 AD2d 604, 605; Rich v State of
New York , 231 AD2d 942, 942-943). (Appeal from Order of Suprene
Court, Onondaga County, MCarthy, J. - Summary Judgnent.)
PRESENT: GREEN, J. P., PINE, HURLBUTT, KEHOE AND LAWION, JJ.
(Filed Sept. 29, 2000.)

(1210) CA 00-00297. (Jefferson Co.) -- BERNARD L. BRAY,
PLAINTIFF-APPELLANT, V THOR STEEL AND WELDING LTD., DEFENDANT-
RESPONDENT. THOR STEEL AND WELDING LTD., THIRD-PARTY PLAINTIFF,
V CHAMPION SAND AND GRAVEL, INC., THIRD-PARTY DEFENDANT-
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RESPONDENT. -- Order unani nously affirmed w thout costs.

Menmor andum  Suprene Court properly denied plaintiff’s notion to
vacate the dism ssal of the action pursuant to CPLR 3404. To
prevail on the notion, plaintiff was required to denonstrate a
meritorious cause of action, a reasonable excuse for his del ay,
his Iack of intent to abandon the action and the absence of
prejudi ce to defendant and third-party defendant if the action is

restored to the trial cal endar (see, Tatev Peninsula Hosp. Cir.,
255 AD2d 503, 503-504; Krantz v Sholtz, 201 AD2d 784, 785, Iv
dismissed 83 NyY2d 902; Knight v City of New York , 193 AD2d 720,

721, Ivdismissed 83 Ny2d 800). All four elenents nust be

est ablished for the order of dism ssal to be vacated (see, Knight
v City of New York, s upra, at 721; Ornstein v Kentucky F ried
Chicken of Great Neck , 121 AD2d 610, 611), and plaintiff failed
to establish three of them The unsubstantiated assertions in
the affirmation of plaintiff’s attorney are insufficient to
denonstrate either a neritorious cause of action (see, Maidav

Rite Aid Corp., 210 AD2d 589, 590-591; Matter of Kharrubi v Board
of Educ., 133 AD2d 457, 458) or the absence of prejudice to

def endant and third-party defendant if the action is restored to
the trial cal endar (see, Robinsonv New Y ork City Tr. Auth., 203
AD2d 351). Further, the intermttent periods of disability
claimed by plaintiff’s attorney do not constitute a reasonabl e
excuse for the delay because there is “no show ng that the

di sability was continuous throughout the period in question”

( Knight v City of New York, supra, at 722; see, Chery v Anthony,

156 AD2d 414, 416-417). (Appeal from Order of Suprene Court,
Jefferson County, G lbert, J. - Vacate D sm ssal.) PRESENT:
GREEN, J. P., PINE, HURLBUTT AND KEHOE, JJ. (Filed Sept. 29,
2000.)

(1211) caA 99-01000. (Erie Co.) -- GERALD A. BLACKOWSKI,
PLAINTIFF-RESPONDENT, V BIG G ROOFING AND SIDING, INC., ALLSTATE
DEVELOPMENT, INC., AND CITY OF BUFFALO MUNICIPAL HOUSING
AUTHORITY, DEFENDANTS-APPELLANTS. (APPEAL NO. 1.) -- Appeal
unani nously di sm ssed wi thout costs (see, Smith v Catholic Med.
Ctr. , 155 AD2d 435; seealso , CPLR 5501 [a] [1]). (Appeal from
Order of Suprene Court, Erie County, Kane, J. - Set Aside
Verdict.) PRESENT: GREEN, J. P., PINE, HURLBUTT, KEHCE AND
LAWION, JJ. (Filed Sept. 29, 2000.)

(1212) CA 99-01001. (Erie Co.) -- GERALD A. BLACKOWSKI,
PLAINTIFF-RESPONDENT-APPELLANT, V BIG G ROOFING AND SIDING, INC.

14
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ALLSTATE DEVELOPMENT, INC., AND CITY OF BUFFALO MUNICIPAL HOUSING
AUTHORITY, DEFENDANTS-APPELLANTS-RESPONDENTS. (APPEAL NO. 2.) --
Order and judgment unani nously affirmed wthout costs. (Appeals
from Order and Judgnent of Supreme Court, Erie County, Kane, J. -
Set Aside Verdict.) PRESENT: GREEN, J. P., PINE, HURLBUTT,
KEHCE AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1216) TP 00-00523. (Erie Co.) -- MATTER OF SHAUN A. RAMSEY,
PETITIONER, V JAMES BERBARY, SUPERINTENDENT, COLLINS CORRECTIONAL
FACILITY, RESPONDENT. -- Determ nation unani mously confirnmed

W t hout costs and petition dismssed. (CPLR art 78 Proceeding
Transferred by Order of Suprenme Court, Erie County, Sedita, Jr.
J.) PRESENT: PIGOIT, JR, P. J., GREEN, HAYES, KEHOE AND
LAWTON, JJ. (Filed Sept. 29, 2000.)

(1218) KA 99-01668. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V REGINALD AUSTIN, DEFENDANT-
APPELLANT. -- Judgnent unani nously nodified on the | aw and as
nodified affirmed and matter remtted to Erie County Court for
further proceedings in accordance with the follow ng Menorandum
Def endant pleaded guilty to assault in the second degree (Penal
Law 8§ 120.05 [2]) with the understandi ng that he woul d be
sentenced as a second felony offender to a determ nate term of

i ncarceration of three years. At sentencing, County Court

i nposed the agreed-upon sentence but further ordered defendant to
pay restitution in the amount of $1,664.52. W agree with
defendant that the court erred in enhancing the sentence wthout
affording himthe opportunity to withdraw his plea (see, Peoplev
McCloskey,  AD2d ___ [decided May 10, 2000]; Peoplev Thomas,
210 AD2d 902, 902-903). We further agree with defendant that the
court erred in determning the anbunt of restitution w thout

hol ding a hearing. There is no evidence in the plea agreenent or
in the mnutes of the plea allocution to support the restitution
anount ( see, People v Consalv 0, 89 Ny2d 140, 144; Peoplev White
266 AD2d 831, 832). W therefore nodify the judgnent by vacating
the sentence, and we renmt the matter to Erie County Court to

i npose the sentence prom sed or to afford defendant the
opportunity to withdraw his plea. (Appeal from Judgnent of Erie
County Court, MCarthy, J. - Assault, 2nd Degree.) PRESENT:
PIGOTT, JR, P. J., GREEN, HAYES, KEHOE AND LAWION, JJ. (Filed
Sept. 29, 2000.)

42



(1219) KA 00-00465. (Yates Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V MYRON A. WHITE, DEFENDANT-
APPELLANT. -- Judgnent unani nously reversed on the | aw and new
trial granted. Menorandum On appeal from a judgnent convicting
hi m of sodomy in the first degree (Penal Law 8 130.50 [2]),

def endant contends that County Court erred in denying his
chal l enge for cause to a prospective juror. W agree. Were, as
here, a defendant’s perenptory chall enges are exhausted before
jury selection is conplete, an erroneous denial of a challenge
for cause constitutes reversible error (see, CPL 270.20 [2];
People v Sharper , 255 AD2d 139, 140, affd 94 Ny2d 600). A
chal l enge for cause should be granted when a prospective juror
mani fests a state of mnd that is likely to preclude himor her
fromrendering an inpartial verdict (see, Peoplev Torpey , 63
NY2d 361, 368). A prospective juror who expresses “a heavy bias
in favor of police testinony over |ayperson testinony” (Peoplev
Johnson , 255 AD2d 136, affd 94 NY2d 600) and “cannot

unequi vocal ly prom se to set aside this bias” should be renpved
for cause (Peoplev Sharper, sup ra, at 140).

The record establishes that the prospective juror advised
the court that she would be nore “inclined to believe a police
officer than a man on the street.” Upon further questioning by
the court, the juror stated that she “would try” to set aside
that bias, but was not sure that she could. The court, in an
attenpt to clarify the juror’s beliefs, utilized the wong
standard. Instead of inquiring whether the juror would give the
same evenhanded scrutiny to the testinony of a police officer as
she would to that of any other witness (see, 1 CJI[NY] 2.52), the
court inquired whether the juror would be nore inclined to
believe a police officer because he had no “notive to fabricate”.
Mor eover, the record establishes that the court’s questioning of
the juror was adversarial and continued until the prospective
juror finally responded in the affirmative to the court’s
guestioning. Notw thstanding the deference normally accorded to
the ruling of a Trial Judge at voir dire, on this record we
concl ude that the prospective juror’s heavy bias in favor of
police testinony was concl usively established (see, Peoplev

Johnson, supra, at 136-137), and that the prospective juror did
not “unequi vocally prom se to set aside this bias” (Peoplev
Sharper,supra , at 140). Thus, the challenge to the prospective

juror for cause should have been granted (see, People v Johnson
supra ).
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There is no nerit to defendant’s contentions that the
conviction is not supported by legally sufficient evidence and
that the verdict is against the weight of the evidence on the

i ssue of consent (see, People v Bleakle y, 69 Ny2d 490, 495). 1In
vi ew of our determ nation, we do not address defendant’s
remai ni ng contentions on appeal. (Appeal from Judgnent of Yates

County Court, Bender, J. - Sodomy, 1st Degree.) PRESENT:
PIGOTT, JR, P. J., GREEN, HAYES, KEHCE AND LAWON, JJ. (Filed
Sept. 29, 2000.)

(1220) KA 99-02320. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V WAYNE NUNESS, DEFENDANT-APPELLANT.
-- Judgnent unani nously nodified as a matter of discretion in the
interest of justice and as nodified affirned in accordance with
the following Menorandum This Court affirmed defendant’s

j udgnment of conviction (159 AD2d 970, Ivdenied 76 NY2d 862) and
thereafter granted defendant’s notion for a wit of error coram
nobi s (266 AD2d 934). Upon review ng the appeal de novo, we
agree with defendant that, in light of his conviction of two
counts of robbery in the first degree (Penal Law § 160.15 [4]),
hi s conviction of the noninclusory concurrent counts of crimna
use of a firearmin the first degree (Penal Law 8§ 265.09 [1] [Db])
must be reversed and the sentences inposed thereon vacated (see,
People v Brown , 67 Ny2d 555, 560-561, certdenied 479 US 1093).

Al t hough defendant’s contention is not preserved for our review,
we nodify the judgnent as a matter of discretion in the interest
of justice by reversing defendant’s conviction of crimnal use of
a firearmin the first degree under counts three and four of the
i ndi ctnment, vacating the sentences inposed thereon and di sm ssing
t hose counts of the indictnent. (Appeal from Judgnent of Suprenme
Court, Erie County, Marshall, J. - Robbery, 1st Degree.)

PRESENT: PIGOTT, JR, P. J., GREEN, HAYES, KEHOE AND LAWION, JJ.
(Filed Sept. 29, 2000.)

(1221) KA 99-05258. (Niagara Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V JOHN J. WESTON, DEFENDANT-
APPELLANT. -- Judgnent unani nmously affirnmed. Menorandum

Def endant pl eaded guilty to a reduced charge of attenpted
burglary in the third degree (Penal Law 88 20.00, 110.00, 140.20)
in satisfaction of a superior court infornation charging himwth
pl anning and participating in a residential burglary. As a
condition of the plea agreenent, defendant waived his right to
appeal. The general waiver of the right to appeal enconpasses
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the present contention of defendant that County Court erred in
denying his request for youthful offender status (see, Peoplev
Franklin , 261 AD2d 900, Iv denied 94 NY2d 823; People v Kukavica
207 AD2d 968, Ivdenied 84 NY2d 937; see generally, People %
Hidalgo , 91 Ny2d 733). 1In any event, we conclude that the court
did not abuse its discretion in denying defendant’s request, and
we decline to exercise our interest of justice jurisdiction to
grant defendant youthful offender status (see, Peoplev Young ,
224 AD2d 949). (Appeal from Judgnment of N agara County Court,
Hanni gan, J. - Attenpted Burglary, 3rd Degree.) PRESENT

PIGOIT, JR, P. J., GREEN, HAYES, KEHOE AND LAWION, JJ. (Filed
Sept. 29, 2000.)

(1223) KA 00-00340. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V NICHOLE MC NANEY, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum

Def endant appeals from a judgnent convicting her upon her plea of
guilty of crimnally negligent hom cide (Penal Law § 125.10) and
sentencing her to an indeterm nate termof incarceration of 1 to
3 years. Defendant admitted that she secretly gave birth to a
baby boy, who was born alive, and that she failed to do anything
to care for the infant, resulting in his death. Defendant was 19
years old at the tine she committed the offense and lived at hone
with her parents. She conceal ed her pregnancy from everyone but
the infant’s father. After giving birth, she placed the deceased
i nfant in a garbage can and | ater placed himin plastic bags next
to her bed, where he renmained for two days.

We reject defendant’s contention that the sentence is unduly
harsh and severe. Supreme Court appropriately bal anced
defendant’s lack of a prior crimnal history and ot her
ci rcunstances in defendant’s favor with the fact that defendant
commtted a crine that resulted in the death of an infant. The
court did not abuse its discretion in inmposing a term of
i ncarceration. Defendant’s contention that the court failed to
hold a hearing to determne the validity of certain statenents
made by the infant’s father found in the presentence report is
not preserved for our review (see, CPL 470.05 [2]), and in any
event is without nmerit. (Appeal from Judgnent of Suprene Court,
Eri e County, Rossetti, J. - Crimnally Negligent Hom cide.)
PRESENT: PIGOTT, JR, P. J., GREEN, HAYES, KEHOE AND LAWIQN, JJ.
(Filed Sept. 29, 2000.)
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(1224) CA 99-1476. (Monroe Co.) -- AUDREY A. WASZAK, CLAIMANT-
RESPONDENT-APPELLANT, V STATE OF NEW YORK, DEFENDANT-APPELLANT-
RESPONDENT. (CLAIM NO. 87776.) -- Order unani nously nodified on
the |l aw and as nodified affirnmed w thout costs in accordance with
the follow ng Menorandum In this action by claimnt to recover
for injuries sustained at a construction site, defendant appeals,
contending that the Court of Clainms erred in denying that part of
its notion seeking summary judgnment di sm ssing the cause of
action under Labor Law § 241 (6) insofar as it is based on the

al l eged violation of 12 NYCRR 23-1.23 (a) and (b). d ai mant
cross-appeal s, contending that the court erred in granting that
part of defendant’s notion seeking summary judgnment di sm ssing

t he cause of action under Labor Law 8§ 200 and the cause of action
under Labor Law 8§ 241 (6) insofar as it is based on the all eged
violation of 12 NYCRR 23-1.7 (d), (e) and (f) and 23-4. 3.

The court erred in dismssing the cause of action under
Labor Law 8 200 on the ground that the allegedly dangerous
condition was readily observabl e (see, Reisch v Amadori Constr.

Co,, _ AD2d ___ [decided June 16, 2000]). The all eged open and
obvi ous nature of the condition is relevant to claimnt’s
conpar ati ve negligence but does not negate the duty of a
defendant to maintain its worksite in a reasonably safe condition
( see, Ditz v Myriad Co nstrs., 269 AD2d 874). The testinony of
defendant’ s representatives raises a triable issue of fact
concer ni ng whet her defendant had the requisite supervision and

control over the work and worksite (see, Rizzuto v Wenger Contr.
Co., 91 Nv2d 343, 353; Rossv Curtis-Palmer Hydro-Elec. Co., 81
NY2d 494, 506; Young v Buffalo Color Corp., 255 AD2d 920).

The court properly sustained the cause of action under Labor
Law 8§ 241 (6) insofar as it alleges a violation of 12 NYCRR 23-
1.23 (b). That regulation, which governs the maxi mum sl opes of
earthen ranps and runways, may apply to the facts of this case
dependi ng upon whet her the fall occurred on the ranp, and thus
there is a triable issue of fact concerning whet her defendant
viol ated that regulation. The court erred, however, in
sustai ning the cause of action insofar as it alleges a violation
of 12 NYCRR 23-1.23 (a). As a matter of law, the regulation, to
the extent that it is sufficiently specific to support a Labor

Law 8§ 241 (6) cause of action (see, Ross v Curtis-Pa Imer Hydro-
Elec. Co., 81 NY2d 494, 502-503), is inapplicable to the accident
as described by clai mant (cf.,, Doty v Eastman K odak Co., 229 AD2d
961, 962, Ivdismissed in part and denied in part 89 NY2d 855).
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The court properly determ ned that the remai ning regul ati ons
relied on by claimnt are inapplicable (see, Gottstine v Dunl op
Tire Corp., ____AD2d __ [decided May 10, 2000]; Motyka v Ogden
Martin Sys. [appeal No. 1], _ AD2d ___ [decided May 10, 2000];
Bale v Pyron Corp., 256 AD2d 1128; Gielow v Rosa Coplon Home, 251
AD2d 970, 971-972, Ivdismissed in part and denied in part 92
NY2d 1042, rearg denied 93 Ny2d 889).

We nodify the order, therefore, by denying that part of
def endant’ s noti on seeking summary judgnent disnissing the cause
of action under Labor Law 8§ 200, reinstating that cause of
action, and granting that part of defendant’s notion seeking
summary judgnent di smssing the cause of action under Labor Law 8
241 (6) insofar as it alleges a violation of 12 NYCRR 23-1.23
(a). (Appeals fromCQder of Court of Cains, Corbett, Jr., J. -
Summary Judgnent.) PRESENT: PIGOIT, JR, P. J., GREEN, HAYES,
KEHCE AND LAWON, JJ. (Filed Sept. 29, 2000.)

(1225) cA 00-00764. (Erie Co.) -- ANDREW GRIMALDI, MARY ANN
GRIMALDI AND GRIMALDI'S GROVE STREET DELI, INCORPORATED,
PLAINTIFFS-APPELLANTS, V CITY OF TONAWANDA, DEFENDANT-RESPONDENT,
ET AL., DEFENDANT. -- Order unaninously affirmed w thout costs.
Menorandum We reject plaintiffs’ contentions that the conpl aint
states a cause of action for a de facto taking and that no notice
of claimwas required. Rather, the conplaint sounds in tort, and
a notice of claimtherefore was required (see, General Municipa
Law 8 50-e [1] [a]). Suprene Court properly denied plaintiffs’
notion to strike the affirmati ve defense asserted by defendant
City of Tonawanda (City) seeking dism ssal of the action agai nst
it based on plaintiffs’ failure to file a notice of claimand
properly granted the City’'s cross notion to dism ss the conpl aint
based on that affirmative defense. Plaintiffs failed to comrence
the action within one year and 90 days “after the happeni ng of
the event upon which the claimis based” (General Minicipal Law §

50-i [1] [c]; see,Kleinv City of Yonkers , 53 Ny2d 1011; Matter
of Stelman v Town of Poughkeepsie , 146 AD2d 632, Ivdenied 74
NY2d 603; Doyle v 800 Inc. , 72 AD2d 761; see also, Nebbiav
County of Monroe , 92 AD2d 724, Iv denied 59 Ny2d 603), and thus

plaintiffs’ alternative request for |eave to serve a late notice
of claimwas untinely (see, General Municipal Law 8 50-e [5]).
(Appeal from Order of Suprenme Court, Erie County, Dillon, J. -
Notice of Claim) PRESENT: PIGOIT, JR, P. J., GREEN, HAYES,
KEHOE AND LAWION, JJ. (Filed Sept. 29, 2000.)
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(1226) CcA 00-00723. (Onondaga Co.) -- D. MIL. DATA CORP., D/B/A
UNIVERSITY DATA SYSTEMS, PLAINTIFF-RESPONDENT, V EIRTECH
INSTRUMENTS, INC., DEFENDANT-APPELLANT. -- Judgnment unani mously
affirmed with costs. (Appeal from Judgnent of Suprene Court,
Onondaga County, Murphy, J. - Contract.) PRESENT: PIGOIT, JR
P. J., GREEN, HAYES, KEHOE AND LAWIQON, JJ. (Filed Sept. 29,
2000.)

(1227) CA 00-00516. (Monroe Co.) -- PAULINE WASSERMAN,
INDIVIDUALLY AND AS EXECUTRIX OF THE LAST WILL AND TESTAMENT OF
HYMAN WASSERMAN, DECEASED, PLAINTIFF-RESPONDENT, V DAVID M. GRAY,
DEFENDANT-APPELLANT. -- Judgnent unaninously affirnmed with costs
for reasons stated in decision at Suprene Court, Fisher, J.
(Appeal from Judgnent of Suprenme Court, Monroe County, Fisher, J.
- Accounting.) PRESENT: PIGOIT, JR, P. J., GREEN, HAYES, KEHOE
AND LAWTON, JJ. (Filed Sept. 29, 2000.)

(1229) CcA 00-00596. (Allegany Co.) -- DANIEL KARRASCH AND
KATHLEEN KARRASCH, INDIVIDUALLY AND AS PARENTS AND NATURAL
GUARDIANS OF JAMES P. KARRASCH, AN INFANT, CLAIMANTS-APPELLANTS,
V STATE OF NEW YORK, DEFENDANT-RESPONDENT. (CLAIM NO. 94557.) --
Judgnent unani mously affirnmed w thout costs for reasons stated in
deci sion at Court of Cains, Lane, J. (Appeal from Judgnment of
Court of Clainms, Lane, J. - Negligence.) PRESENT: PIGOIT, JR

P. J., GREEN, HAYES, KEHOE AND LAWION, JJ. (Filed Sept. 29,
2000.)

(1230) CA 00-00754. (Erie Co.) -- EDWARD BUSHARDT AND GAIL
BUSHARDT, PLAINTIFFS-RESPONDENTS, V TERMINIX INTERNATIONAL, INC.
DEFENDANT-APPELLANT, ET AL., DEFENDANT. -- Order unani nously
affirmed with costs. (Appeal from Order of Suprene Court, Erie
County, Cosgrove, J. - Sunmary Judgnent.) PRESENT: PIGOIT, JR,
P. J., GREEN, HAYES, KEHOE AND LAWION, JJ. (Filed Sept. 29,
2000.)

14

(1232) cA 00-00150. (Onondaga Co.) -- MATTER OF SYRACUSE
BRIGADIERS, INC., AND OUR LADY OF POMPEI CHURCH, PETITIONERS-
RESPONDENTS, V RACING AND WAGERING BOARD OF STATE OF NEW YORK,
RESPONDENT-APPELLANT, ET AL., RESPONDENT. -- Judgnment unani nously
reversed on the | aw wi thout costs and petition dism ssed.
Menorandum  Petitioners comenced this proceedi ng chal |l engi ng
the determ nati on of respondent Raci ng and WAgeri ng Board of the
State of New York (Board) on their appeal fromthe denial of
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their applications for amendnents to their bingo |licenses by
respondent City of Syracuse (City) (see, Ceneral Muinicipal Law §
493). Because the Board remtted the matter to the City for
further proceedings, the Board s determnation is not final and
judicial review pursuant to CPLR article 78 is not avail able

(see, CPLR 7801 [1]; Matter of Martin v Am bach, 85 AD2d 869, 870,
affd 57 NY2d 1001; Matter of Livingston Assocs. v State of N ew
York Div. of Hous. & Commu nity Renewal, 220 AD2d 504, 505; Matter
of Incorporated Vil. of Hempstead v Public Empl. Relati ons Bd.,

137 AD2d 378, 381, Ivdenied 72 NY2d 808). Suprene Court
t heref ore shoul d have disnmi ssed the petition on that ground.

The court further erred in converting part of the proceeding
to an action for a declaratory judgnent and granting declaratory
relief. A declaratory judgnent action is not the appropriate
vehicle to challenge the Board' s determ nation (see, Greystone

Mgt. Corp. v Concilia tion & Appeals Bd., 62 Ny2d 763, 765; Town
of Fishkill v Royal D utchess Props., 231 AD2d 511, 512; DiMierov
Livingston-Steuben-Wy oming County Bd. of C oop. Educ. Servs., 199

AD2d 875, Ivdenied 83 Ny2d 756), and there was no need for

decl arations regarding petitioners’ alleged entitlenent to the
requested |icense anendnents (see, Matter of Colema n v Wing, 229
AD2d 1011, Ivdenied 89 Ny2d 802; Matter of Church v W ing, 229
AD2d 1019, 1020). Finally, we reject petitioners’ contention
that the Board | acks standing to appeal fromthe judgnent (see,
10 Carnody-Wait 2d, NY Prac 8§ 70: 115; see also, Matter of C ommco,
Inc. v Amelkin, 62 NY2d 260, 266-267). (Appeal from Judgnent of
Suprenme Court, Onondaga County, Nicholson, J. - CPLR art 78.)
PRESENT: PIGOTT, JR, P. J., GREEN, HAYES, KEHOE AND LAWIQN, JJ.
(Filed Sept. 29, 2000.)

(1233) CA 00-00184. (Erie Co.) -- PETER EISS AND MARY EISS,
PLAINTIFFS-APPELLANTS, V SEARS, ROEBUCK AND CO., DEFENDANT-
RESPONDENT. -- Order unaninously nodified on the |aw and as

nodi fied affirmed with costs to plaintiffs in accordance with the
foll owi ng Menorandum Plaintiffs commenced this action to
recover danages for personal injuries sustained by plaintiff
Peter Eiss as a result of the partial anputation of his finger
whil e he was using a jointer/planer sold by defendant.

Plaintiffs appeal from an order granting defendant’s notion for
sunmary judgnent dismssing the conplaint but, as |imted by
their brief, challenge only the dism ssal of their clains that
the product was defectively designed. Suprene Court erred in

di sm ssing those clainms, and thus we nodify the order by denying
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that part of defendant's notion seeking dism ssal of plaintiffs'
causes of action for negligence and strict products liability

i nsofar as they are based on clains of defective design and
reinstating those causes of action to that extent. There are
triable questions of fact on the issue whether the device, as
mar keted with an attached but easily renovable "cutter guard”,
was not reasonably safe for the uses intended or reasonably
antici pated by defendant and, further, whether the machine was
pur posely but defectively designed to pernmt its use w thout the

cutter guard (see, Tuescav Rando M ach. Corp., 226 AD2d 157, 157-
158, affd 89 Ny2d 966; Lopez v Precision Pap ers, 67 Nyad 871,
873; Smith v Minster Mach. Co., 233 AD2d 892, 893). (Appeal from

Order of Supreme Court, Erie County, Burns, J. - Summary
Judgnent.) PRESENT: PIGOIT, JR, P. J., GREEN, HAYES, KEHOE AND
LAWTON, JJ. (Filed Sept. 29, 2000.)

(1235) CA 00-00259. (Onondaga Co.) -- KATHLEEN HOXIE, PLAINTIFF-
APPELLANT, V JENNIFER S. WALL, DEFENDANT-RESPONDENT, ET AL.,
DEFENDANT. JENNIFER S. WALL AND SHARON WALL, THIRD-PARTY
PLAINTIFFS-APPELLANTS, V ANNA ZIMMERMAN, THIRD-PARTY DEFENDANT-
RESPONDENT. -- Order unani nously affirmed w thout costs for
reasons stated in decision at Supreme Court, Nicholson, J.
(Appeal s from Order of Suprene Court, Onondaga County, Ni chol son,
J. - Summary Judgnent.) PRESENT: PIGOIT, JR, P. J., GREEN
HAYES, KEHOE AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1236) CA 99-01028. (Niagara Co.) -- MELINDA C. GENCO, PLAINTIFF-
RESPONDENT, V MILLARD FILLMORE SUBURBAN HOSPITAL, DEFENDANT-
APPELLANT, ET AL., DEFENDANT. (APPEAL NO. 1.) -- Appeal

unani nously di sm ssed wi thout costs (see, Smith v Catholic Med.
Ctr. , 155 AD2d 435; seealso , CPLR 5501 [a] [1]). (Appeal from
Order of Supreme Court, N agara County, Joslin, J. - Set Aside
Verdict.) PRESENT: PIGOIT, JR, P. J., GREEN, HAYES, KEHOE AND
LAWION, JJ. (Filed Sept. 29, 2000.)

(1237) CA 99-01029. (Niagara Co.) -- MELINDA C. GENCO, PLAINTIFF-
RESPONDENT, V MILLARD FILLMORE SUBURBAN HOSPITAL, DEFENDANT-
APPELLANT, ET AL., DEFENDANT. (APPEAL NO. 2.) -- Order and

judgnment unani nously affirmed with costs. Menorandum Plaintiff
comenced this nedical nal practice action agai nst def endant
MIlard Fillnore Suburban Hospital (Hospital) and defendant
doctor to recover damages arising fromthe discovery of a

| aparotony pad in her abdom nal cavity approximately 11 nonths
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after she had surgery at the Hospital to renpbve an ovari an nass.
The jury found that the Hospital was negligent, apportioned the
Hospital’s liability at 90% and awarded plaintiff damages in the
amount of $225,000 for past pain and suffering.

There is no nerit to the Hospital’'s contention that, during
coll oquies wth counsel for the Hospital that took place in the
presence of the jury, the Trial Justice expressed his persona
opinions with respect to the responsibility of the Hospital for
the presence of the laparotony pad in plaintiff’s abdonmen and
thus deprived the Hospital of a fair trial. The comrents in
guestion were made in response to inproper attenpts by counse
for the Hospital to introduce evidence concerning defenses that
had not been pl eaded by the Hospital. Upon our review of the
record, we conclude that the comments pertained to evidence in
the record and were not so egregi ous or prejudicial that they
deprived the Hospital of a fair trial (cf., Habenichtv R.K. 0.
Theatres , 23 AD2d 378; Salzanov  City of New York , 22 AD2d 656).
In addition, the Trial Justice’s references to the doctrine of
res ipsa loquitur did not deprive the Hospital of a fair trial
(cf., Kambat v St. Fra ncis Hosp. , 89 NY2d 489). In any event,
Suprenme Court’s pronpt curative instruction was sufficient to
all eviate any prejudice that may have resulted fromthose
ref erences (see, Menav New York City Tr. Auth ., 238 AD2d 159,
160) .

We further conclude that the award of danmages for past pain
and suffering does not deviate materially from what woul d be
reasonabl e conpensation (see, CPLR 5501 [c]). (Appeal from O der
and Judgnent of Suprene Court, Ni agara County, Joslin, J. -
Negl i gence.) PRESENT: PIGOIT, JR, P. J., GREEN, HAYES, KEHCE
AND LAWTON, JJ. (Filed Sept. 29, 2000.)

(1238) CA 99-1296. (Monroe Co.) -- CARMEN R. FOX, PLAINTIFF-
APPELLANT, V EASTMAN KODAK COMPANY, DEFENDANT-RESPONDENT.
(APPEAL NO. 1.) -- Order unaninously reversed on the law and in

the exercise of discretion without costs and notion deni ed on
condition that plaintiff appear for an exam nation before trial
Wi thin 40 days of service of a copy of the order of this Court
with notice of entry. Menorandum The extreme sanction of
dism ssal is warranted only where there is a clear show ng that
plaintiff’s failure to conply with discovery demands was w || ful
contumaci ous or in bad faith (see, Corner Realty 30 /7 v Bernstein
Mgt. Corp., 249 AD2d 191, 193; see also, Gadley v U. S. Sugar Co.,
259 AD2d 1041, 1042). No such show ng was rmade here. Rather,
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the record establishes that nuch of the delay in responding to
defendant’ s demands is attributable to illness and injury
suffered by plaintiff’s counsel during the discovery process.
Under the circunstances, we conclude that dism ssal of the action
is not warranted and that plaintiff should be afforded one fina
chance to conply with discovery (see, Adams v Deloreto , ____ AD2d
____ [decided May 10, 2000]; Kimmelv State of New York, 267 AD2d
1079, 1081). We therefore, in the exercise of our discretion,
deny defendant's notion to disnmiss the action pursuant to CPLR
3126 on condition that plaintiff appear for an exam nation before
trial within 40 days of service of a copy of the order of this
Court with notice of entry (see, Johnsonv Brown, 242 AD2d 562,
563; Gamble v Anlynne, Inc ., 199 AD2d 303). (Appeal from Order
of Suprene Court, Monroe County, Bergin, J. - Dismss Pleading.)
PRESENT: PIGOTT, JR, P. J., GREEN, HAYES, KEHOE AND LAWIQN, JJ.
(Filed Sept. 29, 2000.)

(1239) CA 99-1297. (Monroe Co.) -- CARMEN R. FOX, PLAINTIFF-
APPELLANT, V EASTMAN KODAK COMPANY, DEFENDANT-RESPONDENT.
(APPEAL NO. 2.) -- Appeal unaninously dism ssed without costs
( see, Banner Serv. Cor p. v Hall, 185 AD2d 613). (Appeal from
Order of Suprenme Court, Monroe County, Bergin, J. - Vacate
Order.) PRESENT: PIGOTT, JR, P. J., GREEN, HAYES, KEHCE AND
LAWION, JJ. (Filed Sept. 29, 2000.)

(1240) TP 00-00766. (Erie Co.) -- MATTER OF NIAGARA FRONTIER
TRANSPORTATION AUTHORITY, PETITIONER-RESPONDENT, V NEW YORK STATE
DIVISION OF HUMAN RIGHTS, EDWARD MERCADO, AS COMMISSIONER OF
HUMAN RIGHTS, AND LEVERDA JONES, RESPONDENTS-PETITIONERS. --

Det erm nati on unani nously nodified on the | aw and as nodified
confirmed without costs, petition of N agara Frontier
Transportation Authority granted in part, petition of Leverda
Jones and cross petition disnm ssed and matter renmitted to
respondent - petitioner New York State Division of Human Ri ghts for
further proceedings in accordance with the foll ow ng Menorandum
In this proceeding transferred to this Court pursuant to
Executive Law § 298, petitioner-respondent N agara Frontier
Transportation Authority (NFTA) seeks annul nent of the

determ nati on of respondent-petitioner Conm ssioner of the New
York State Division of Human Rights (Division) that NFTA

unl awful Iy di scrim nated agai nst respondent-petitioner
(conpl ai nant), an African-Aneri can woman, when it deni ed her

enpl oyment applications for two positions. W conclude that the
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determ nation that NFTA unlawfully di scrimnated agai nst
conpl ai nant for one of the positions, Secretary to the
Transportati on Superintendents, is not supported by substanti al
evi dence, i.e., "such relevant proof as a reasonable m nd may
accept as adequate to support a conclusion or ultimte fact” (300
Gramatan Ave. Assocs. v State Div. of Huma n Rights , 45 Ny2d 176,
180). In order to neet her initial burden of establishing a
prima facie case of discrimnation by a preponderance of the

evi dence (see, Texas Dept. of C ommunity Affairs v Bu rdine , 450 US
248, 252-253; McDonnell Douglas Cor p.vGreen , 411 US 792, 802;
Ferrante v American L ung Assn. , 90 NY2d 623, 629), conpl ai nant

had to denonstrate, inter alia, that the denial of the position
"occurred ‘under circunstances which give rise to an inference of
unl awf ul discrimnation’" (Soggv American Airli nes, 193 AD2d

153, 156, Ivdenied 83 Ny2d 754, Ivdismissed 83 Ny2d 846, rearg
denied 83 NY2d 954, quoting Texas Dept. of Commun ity Affairs v

Burdine, supra , at 253; see, McDonnell Dougla s Corp. v Green,

supra , at 802). Conplainant failed to neet that burden with
respect to this position. The Conm ssioner adopted the finding
of the Adm nistrative Law Judge (ALJ) that the person who nade
the hiring decision with respect to that position was Caucasi an
but the record establishes that the person was African- Anerican.
The Comm ssioner al so adopted the finding of the ALJ that
conpl ai nant was the better qualified candidate, but the record
establishes that the person hired for that position had al nost 20
years nore experience than conpl ai nant and a greater know edge of
conput ers.

We concl ude, however, that the determ nation of unlawf ul
discrimnation with respect to the second position, Secretary to
the CGeneral WManager, is supported by substantial evidence.
Conpl ai nant established a prima facie case of discrimnation with
respect to that position (see, Sogg v American Airlines, supra,
at 156). Despite the erroneous finding of the ALJ, adopted by
t he Conm ssioner, that the person hired had not previously worked
for NFTA, we conclude that conpl ai nant established, interalia ,
that she was deni ed the position under circunstances giving rise
to an inference of discrimnation; she established that she was
the better qualified candidate and that the persons responsible
for hiring were infornmed of the race of the applicants before the
hiri ng decision was nade. The burden then shifted to NFTA to
rebut the presunption of discrimnation by establishing, through
adm ssi bl e evidence, a |legitinmte nondi scrimnatory reason for
its decision, and NFTA failed to neet that burden (see, Texas
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Dept. of Community Af fairs v Burdine , Supra , at 254-255; Ferrante
v American Lung Assn. , Supra, at 629; cf., McDonnell Dougl| as
Corp.v Green , supra, at 802-803).

Conpl ai nant was awar ded damages of $7,500 for nental anguish
and hum liation. Because one award of damages was nmade and the
record fails to specify any rel ati on between the determ nations
of unlawful discrimnation and that award, the award of damages
for mental angui sh and hum liation nust be vacated (see
generally, Matter of Whittv Goord , 259 AD2d 1045, 1046).

The award for back pay was cal cul ated using the date and
sal ary on which the position of Secretary to the Transportation
Superintendents was filled. Based on our conclusion that there
was no unl awful discrimnation for that position, the award of
back pay nust be recal cul ated using the date and salary on which
the position of Secretary to the General Manager was filled. W
nodi fy the determ nati on and grant the petition of NFTA in part,
therefore, by annulling the determ nation that NFTA unlawfully
di scri m nated agai nst conplainant with respect to the position of
Secretary to the Transportation Superintendents and by vacati ng
t he awards of back pay and damages for nmental anguish and
hum liation, and we remt the matter to the Division for a
recal cul ati on of back pay and for an award of damages for nenta
angui sh and humliation. In view of our determ nation, we
dism ss the petition of conplainant and the cross petition of the
Division for judicial enforcenent. (Executive Law 8 298
Proceeding Transferred by Order of Suprene Court, Erie County,
Gownia, J.) PRESENT: PINE, J. P., WSNER, HURLBUTT, SCUDDER
AND BALIO JJ. (Filed Sept. 29, 2000.)

(1241) KA 98-05119. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V DAVID TURNER, DEFENDANT-APPELLANT.
(APPEAL NO. 1.) -- Judgnent unaninously affirmed. Menorandum

Def endant appeals from a judgnent convicting himof crimnal
possession of a weapon in the second degree arising fromhis
possession of a sawed-off 12-gauge shotgun in the City of
Rochester. The weapon was sei zed by the police during a pat-down
search conducted followi ng a foot chase. County Court properly
deni ed defendant’s notion to suppress physical evidence and
statenments. Contrary to the contention of defendant, the police
had reasonabl e suspicion of crimnal activity to justify their
pursuit. The police, who were aware that numerous businesses in
the area had been robbed, observed defendant place a mask over
his face while standing in an alley and wal k toward a conveni ence
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store. Defendant’s actions provided the officers with a founded
suspicion that crimnal activity was afoot and thus they were
entitled, at a mninum to make inquiry of defendant (see, People
vAtkins , _ AD2d ___ [decided June 1, 2000]; see generally,

People vHollman , 79 Ny2d 181, 185). Defendant’s flight in
response to the approach of the police, conbined with defendant’s
prior actions, gave rise to reasonabl e suspicion (see, Peoplev
Sierra , 83 NY2d 928, 929; People v Martinez , 80 NY2d 444, 448
People v Atkins , supra ). (Appeal from Judgnent of Monroe County
Court, Bristol, J. - Crimnal Possession Wapon, 2nd Degree.)
PRESENT: PINE, J. P., WSNER HURLBUTT, SCUDDER AND BALI O, JJ.
(Filed Sept. 29, 2000.)

(1242) KA 99-05625. (Cayuga Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V OSWALD COX, DEFENDANT-APPELLANT. --
Judgnent unani nously affirnmed. Menorandum Defendant appeal s
froma judgnent convicting himupon his plea of guilty of

crimnal possession of a controlled substance in the fourth
degree (Penal Law 8§ 220.09 [1]). Defendant failed to preserve
for our review his present contention that the indictnment is
jurisdictionally defective because he is accused therein of
crimes committed on a different date, at a different tine and in
a different place fromthose for which he was arrested. Al though
a jurisdictional defect in an indictnment may be raised for the
first time on appeal (see, Peoplevlannone , 45 Ny2d 589, 600), a
m stake with respect to date, tine or place is a technical defect
rather than "a jurisdictional defect vital to the sufficiency of
the indictment or the guilty plea entered thereto"” (Peoplev

Kepple , 98 AD2d 783). “[Aln indictnment is jurisdictionally
defective only if it does not effectively charge the defendant
with the conmi ssion of a particular crinme” (Peoplevlannone ,
supra , at 600). Further, because defendant’s contention raises
only a technical defect rather than a jurisdictional one, that
contention was forfeited by defendant’s plea of guilty (see,
People v Levin , 57 NY2d 1008, 1009, rearg denied 58 NY2d 824;
PeoplevVega , 268 AD2d 686).

The bargai ned-for sentence inposed by County Court is
nei t her unduly harsh nor severe (see, Peoplev Parker , 261 AD2d
926, Ivdenied 93 Ny2d 1024). W have reviewed defendant’s
remai ni ng contentions and conclude that they are without nerit.
(Appeal from Judgnent of Cayuga County Court, Corning, J. -

Crim nal Possession Controlled Substance, 4th Degree.) PRESENT:
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PINE, J. P., WSNER HURLBUTT, SCUDDER AND BALIO, JJ. (Filed
Sept. 29, 2000.)

(1243) KA 98-05635. (Wayne Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V JOHN DAVID BODEN, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirmed. Menorandum

Def endant appeals froma judgnment convicting himfollow ng a
bench trial of felony driving while intoxicated (Vehicle and
Traffic Law 8§ 1192 [2], [3]; 8 1193 [1] [c]). The People
presented evi dence establishing that defendant was seated in the
driver’'s seat of a stationary vehicle with the engi ne running.
The vehicle was | ocated partially on the road and partially in a
parking lot. The parties stipulated that defendant was

i nt oxi cated. County Court did not find credible the testinony of
def ense witnesses that defendant was nerely assisting his nephew
in attenpting to repair the vehicle, which had stalled (cf.,

People v O’Connor, 159 Msc 2d 1072, 1073-1074). The court’s
credibility determ nation “should not be disturbed unless clearly
unsupported by the record” (Peoplev Smith, 195 AD2d 580, 581, |Iv

denied 82 Ny2d 727). Although "a different [result] woul d not
have been unreasonable”, the record does not support defendant’s
contention that the court “failed to give the evidence the weight
it should be accorded’” (Peoplev Bleakley, 69 NY2d 490, 495).
(Appeal from Judgnent of Wayne County Court, Kehoe, J. - Fel ony
Driving While Intoxicated.) PRESENT: PINE, J. P., WSNER
HURLBUTT, SCUDDER AND BALI O, JJ. (Filed Sept. 29, 2000.)

(1244) KA 99-05413. (Wayne Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V CHARLES B. MILLER, III, DEFENDANT-
APPELLANT. -- Judgnent unaninously affirmed. Menorandum County
Court did not err in denying the notion of defendant to w thdraw
his guilty plea without conducting a hearing. H's conclusory
assertions of innocence and coercion were insufficient to warrant
a hearing (see, People v Witcher , 222 AD2d 1016, Ivdenied 87
NY2d 1027), and the record does not support the contentions of
def endant that his waiver of indictment and guilty plea were
coerced. Nor does the record support the contention of defendant

that he was denied effective assistance of counsel. *“Defendant
entered i nto an advant ageous pl ea bargain wherein he noted his
satisfaction with counsel” (Peoplev Witcher, sup ra).

Def endant’ s wai ver of the right to appeal enconpasses the
contention that the sentence is unduly harsh or severe (see,
People v Hidalgo , 91 NYy2d 733, 737; Peoplev Allen , 82 Ny2d 761,
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763). (Appeal from Judgnent of Wayne County Court, Kehoe, J. -
Sexual Abuse, 1st Degree.) PRESENT: PINE J. P., WSNER
HURLBUTT, SCUDDER AND BALI O, JJ. (Filed Sept. 29, 2000.)

(1246) KA 98-05118. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V DAVID TURNER, DEFENDANT-APPELLANT.
(APPEAL NO. 2.) -- Judgnent unaninously affirmed. Menorandum
Def endant contends that his waiver of the right to a jury trial
was not know ng and vol untary because County Court indicated that
it “mght be nore open to a self defense claimthan a jury”.

That contention is not preserved for our review (see, CPL 470.05

[2]; PeoplevWhite , 262 AD2d 590, Ivdenied 93 NY2d 1029; see
also, People v Forbes , 248 AD2d 552, Iv denied 92 Ny2d 852) and
in any event, |acks nmerit (see, Peoplev Gelman, 93 Nyad 314,

320-321). (Appeal from Judgnent of Monroe County Court, Bristol,
J. - Assault, 2nd Degree.) PRESENT: PINE, J. P., WSNER
HURLBUTT, SCUDDER AND BALIO, JJ. (Filed Sept. 29, 2000.)

(1247) KA 99-02116. (Genesee Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ROBERT RASMUSSEN, JR., DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum

Def endant appeals from a judgnent convicting himupon a jury
verdict of rape in the first degree (Penal Law §8 130.35 [2]) and
sexual abuse in the first degree (Penal Law § 130.65 [2]).
Contrary to defendant's contention, County Court did not

i mprovidently exercise its discretion under CPL 60.42 (5) in
precl udi ng evidence of the results of DNA testing that excluded
def endant as the source of semen found in the victinls vagi na and
on the victinms underwear. Although a prosecution w tness

vol unteered that the victimstated that her underwear was wet
followi ng the alleged acts of nonconsensual intercourse and
sexual contact, the prosecutor offered no evidence of the
presence of semen within the victimor on her clothing, nmade no
further reference to the wet underwear, and argued on summati on
t hat defendant had not ejaculated. Further, there was no issue
concerning defendant's identification. Thus, because there was
no "critical testinony that could be seriously inpeached by the
test results" (Peoplev De Oliveira , 223 AD2d 766, 768, Ivdenied
88 NY2d 1020), evidence of the presence of senen originating in a
person ot her than defendant was properly excluded as irrel evant

( see, People v Kalaj , 247 AD2d 633, 633-634, Ivdenied 92 Nyad
880; People v Maxwell , 122 AD2d 435; cf., People v Labensk i, 134
AD2d 907).
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Def endant's contention that the jury charge concerning
i nterested wi tnesses was unbal anced and prejudicial to defendant
is not preserved for our review (see, Peoplev Harding , 266 AD2d
310, Ivdenied 94 NY2d 920). In any event, the charge on
interested wi tnesses, which substantially conformed to
1 CII(NY) 7.03 and 7.04, was properly bal anced (see, Peoplev
Bowden, 198 AD2d 39, 40; see also, People v Ar kim, 179 AD2d 1019,
1019- 1020, Iv denied 79 Ny2d 997). Defendant's contention that
the court erred in reinstructing the jury on attenpted rape and
sexual abuse is |ikew se unpreserved for our review and, in any
event, is without nmerit. The court acted within its discretion
in responding to a jury request that it "redefine between
attenpted rape [charged as a | esser-included offense under the
rape in the first degree count] and sexual abuse" by rereading

t he charge on those of fenses (see, People v Molling , 238 AD2d
915; see generally, People v Weinberg , 83 NY2d 262, 267-268;
People v Almodovar , 62 NY2d 126, 131-132).

The contentions of defendant that he was denied a fair tria
by prosecutorial m sconduct when he was cross-exani ned and on
summation are |ikew se unpreserved for our review (see, Peoplev
Brinson , 265 AD2d 879, Ivdenied 94 Ny2d 860), and we decline to
exerci se our power to review themas a matter of discretion in
the interest of justice (see, CPL 470.15 [6] [a]). (Appeal from
Judgnent of Genesee County Court, Noonan, J. - Rape, 1lst Degree.)
PRESENT: PINE, J. P., WSNER, HURLBUTT, SCUDDER AND BALI O, JJ.
(Filed Sept. 29, 2000.)

(1248) CAF 99-07012. (Erie Co.) -- MATTER OF ABIGAIL P. ERIE
COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-RESPONDENT;
RICHARD P., RESPONDENT-APPELLANT, ET AL., RESPONDENT. -- Order

i nsof ar as appeal ed from unani nously reversed on the | aw w t hout
costs and matter remtted to Erie County Fam |y Court for further
proceedi ngs in accordance with the foll ow ng Menorandum
Petitioner commenced this proceeding alleging in the petition,
inter alia, t hat respondent had abused his child. Although
respondent failed to appear at the fact-finding hearing, his
attorney appeared during the testinony of petitioner’s first

w tness and advised Fam |y Court that she had been appointed a
few days earlier to replace respondent's previous attorney. She
stated that she was unaware that the matter was schedul ed for a
fact-finding hearing and that respondent sought an adjournnment
because he had nedical treatnent for a heart condition four days
prior to the hearing. The court determ ned that respondent was
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in default, but initially permtted respondent's attorney to
participate in the hearing. Respondent arrived during the |unch
recess, and his attorney prepared a witten notion seeking to
vacate the default and requesting that respondent be permtted to
participate in the hearing. At oral argunent on the notion,
respondent stated that he did not seek a new hearing, but nerely
wi shed to participate in the hearing that was in progress. The
court denied the notion in its entirety and refused to permt

ei ther respondent or his attorney to remain in the courtroom for
the duration of the hearing. The court advised respondent that
he could thereafter nove to vacate the default. Neither
respondent nor his attorney appeared at the di spositional
hearing, and no further notions were made. The court determ ned
that respondent was in default and that the child was an abused
chi |l d.

“Al though no appeal lies froman order entered on default
[citations omtted], the order on appeal was not properly entered
on default” (Matter of Williams v Lewis, 269 AD2d 841; see,

Matter of Shemeco D., 265 AD2d 860, 861). Respondent’s attorney
appeared at the fact-finding hearing and, indeed, cross-exani ned
petitioner’s witness during the initial phase of the hearing.
Thus, the order was not entered on respondent’s default (see,
Matter of Shemeco D., supra, at 861; see also, Matter of

Cassandra M., 260 AD2d 961, 962-963). W therefore reverse the
order and remt the matter to Erie County Fam ly Court for a new
hearing on the petition. (Appeal from Order of Erie County
Famly Court, Mx, J. - Abuse.) PRESENT: PINE, J. P., WSNER
HURLBUTT, SCUDDER AND BALI O, JJ. (Filed Sept. 29, 2000.)

(1249) CAF 99-1082. (Erie Co.) -- MATTER OF ALEXIS S. B. ERIE
COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-RESPONDENT;
STAZI G-R., RESPONDENT-APPELLANT. -- Appeal unani nously dism ssed
wi t hout costs as npot (see, Matter of Alice P., 254 AD2d 770).
(Appeal from Order of Erie County Famly Court, Battle, J. -
Placenment.) PRESENT: PINE, J. P., WSNER HURLBUTT, SCUDDER AND
BALIO JJ. (Filed Sept. 29, 2000.)

(1250) CAF 99-1275. (Onondaga Co.) -- MATTER OF HIROMI SUMIYA,
PETITIONER-RESPONDENT-RESPONDENT, V JOHN MURTARI, RESPONDENT-
PETITIONER-APPELLANT. -- Order unaninously affirmed w thout
costs. Menorandum Respondent contends that Family Court erred
in denying his cross petition seeking joint custody. W

di sagree. The court was "in the best position to evaluate the
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character and credibility of the w tnesses" (MatterofPaulC.v
Tracy C. , 209 AD2d 955, 956). The record supports the court’s
determ nation that, based upon the parties’ acrinonious
relationship and inability to comunicate in a civil manner, a
change from sole custody to joint custody was not warranted (see,
Matter of Dube v Dube , 259 AD2d 1041; see also, Braimanv
Braiman , 44 Ny2d 584, 589-590). The court also properly
determ ned that petitioner’s relocation was in the best interests
of the child (see, Matter of Tropea v Tropea , 87 Ny2d 727, 741).
There is no nmerit to the contention of respondent that he
was deni ed due process by the court’s denial of his request for a
jury trial. Subject to exceptions not present here (see,
Donmestic Rel ations Law 88 143, 173), matrinonial actions and
proceedi ngs incidental thereto are matters of equity for which
“"there is noright toa jury trial and thus [they] are not within
the constitutional guarantees of a right to a jury trial" (Mandel
v Mandel , 109 Msc 2d 1, 2, citing ReubensvJoel , 13 NY 488, and
Powell v Waldron , 89 NY 328). We have exam ned respondent’s
remai ni ng contention and conclude that it is without nerit.
(Appeal from Order of Onondaga County Family Court, Bersani, J. -
Custody.) PRESENT: PINE, J. P., WSNER, HURLBUTT, SCUDDER AND
BALIO, JJ. (Filed Sept. 29, 2000.)

(1251) CAF 99-7045. (Monroe Co.) -- MATTER OF YVONNE H.,
PETITIONER-RESPONDENT, V LORNE B., RESPONDENT-RESPONDENT. MARY
E. ARAMINI, LAW GUARDIAN, O/B/O PETER B AND LORNA B., APPELLANT.
(APPEAL NO. 1.) -- Order unaninously affirnmed w thout costs.
(Appeal from Order of Monroe County Famly Court, Sciolino, J. -
Custody.) PRESENT: PINE, J. P., WSNER, HURLBUTT, SCUDDER AND
BALIO, JJ. (Filed Sept. 29, 2000.)

(1252) CAF 99-268. (Monroe Co.) -- MATTER OF YVONNE H.,
PETITIONER-RESPONDENT, V LORNE B., RESPONDENT-RESPONDENT. MARY
E. ARAMINI, LAW GUARDIAN, O/B/O PETER B. AND LORNA B., APPELLANT.
(APPEAL NO. 2.) -- Order unani nmously affirmed w thout costs.
(Appeal from Order of Monroe County Family Court, Sciolino, J. -
Custody.) PRESENT: PINE, J. P., WSNER, HURLBUTT, SCUDDER AND
BALIO JJ. (Filed Sept. 29, 2000.)

(1253) CAF 99-07196. (Erie Co.) -- MATTER OF CHAKEEO B-G. ERIE
COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-RESPONDENT ;
SYLVESTER G., RESPONDENT-APPELLANT, ET AL., RESPONDENT. -- Order

unani nously affirmed wi thout costs. (Appeal from Order of Erie
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County Famly Court, Rosa, J. - Neglect.) PRESENT: PINE, J. P
W SNER, HURLBUTT, SCUDDER AND BALI O, JJ. (Filed Sept. 29, 2000.)

(1254) cA 00-00192. (Monroe Co.) -- THERESA REILICH, PLAINTIFF-
APPELLANT-RESPONDENT, V WILLIAM REILICH, DEFENDANT-RESPONDENT-
APPELLANT. -- Judgnent unani nously nodified on the | aw and as
nodi fied affirmed without costs and matter remtted to Suprene
Court for further proceedings in accordance with the foll ow ng
Menmor andum  Suprene Court erred in averagi ng defendant’s incone
for a three-year period to determ ne the conbi ned parental incone
rather than utilizing the nost recently filed Federal incone tax
return (see, Donestic Relations Law 8§ 240 [1-b] [b] [5] [i]; Haas
v Haas, 265 AD2d 887). The court further erred in failing to
conduct a hearing with respect to the sharply contested issue of
the appropriate anmount of child support. Instead, the court
adopted findings of fact submtted by defendant that included
findings pursuant to Donmestic Relations Law 8§ 240 (1-b) (f),
wi t hout the benefit of testinmony with respect to those factors.
The stipulated financial information and counsels' statenents of
the parties’ positions fail to provide a sufficient basis for the
court’s determ nation and for our review of that determ nation.

Mor eover, the court abused its discretionin failing to
award plaintiff arrears for child support during the period in
whi ch the tenporary order was in effect. Plaintiff is entitled
to arrears for child support dating back to the commencenent of
the action, and defendant is entitled to a credit for any child
support paynents nmade both during the period in which the
tenporary order was in effect and subsequent to the judgnent of
di vorce (see, DiSanto v DiSant o, 198 AD2d 838; Donestic Rel ations
Law 8§ 236 B [7] [a]). Defendant has not preserved for our review
his contention that he should be given credit for nortgage
paynents that he nmade prior to the entry of the tenporary order.
In any event, defendant conceded that he owed plaintiff arrears
for that period in his proposed findings of fact. W therefore
nodi fy the judgnment by vacating decretal paragraphs 3 through 8
and we remt the matter to Suprene Court for a hearing to
determ ne the appropriate anount of child support, utilizing
updat ed financial information (see, Matter of Krause v Krause
266 AD2d 883), and to determ ne the anobunt of child support
arrears owng to plaintiff and the anmount of any credits owng to
def endant .

Finally, the court did not abuse its discretion in denying
plaintiff’s request for additional attorney fees (see, Donestic
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Rel ations Law 8 237 [a]). (Appeals from Judgnent of Suprene
Court, Monroe County, Bergin, J. - Matrinonial.) PRESENT: PINE,
J. P., WSNER, HURLBUTT, SCUDDER AND BALIQ JJ. (Filed Sept. 29,
2000.)

(1256) CA 00-00604. (Erie Co.) -- MATTER OF TODD ANDERSON AND
WILLIAM ANDERSON, PETITIONERS-APPELLANTS, V TOWN OF CLARENCE AND
TOWN BOARD OF TOWN OF CLARENCE, RESPONDENTS-RESPONDENTS. --
Judgnent unani mously reversed on the |aw w thout costs, notion
deni ed, petition reinstated and respondents directed to file and
serve an answer within 20 days of service of a copy of the order
of this Court with notice of entry. Menorandum Petitioners
comenced this CPLR article 78 proceedi ng al |l eging that
respondent Town Board of Town of Clarence acted in an arbitrary
and capricious manner in revoking a special exception use permt
that had previously been issued to them Suprenme Court erred in
granting respondents’ notion to dism ss the petition for failure
to state a cause of action pursuant to CPLR 3211 (a) (7). On
such a notion, the facts alleged in the petition are deened true
and petitioners are "benefitted by the rule that every favorable
i nference nust be afforded the facts alleged" in the petition
(Held v Kaufman , 91 Ny2d 425, 432; see, Leon v Martinez , 84 Nyad
83, 87-88; Matter of Ostrowski v County of Erie , 245 AD2d 1091,
1092). Al that a court nust determne is whether those facts
and inferences "fit within any cogni zabl e | egal theory" (Leonv
Martinez, supra , at 87-88; see, Guggenheimerv G inzburg , 43 NY2d
268, 275). The allegation that a Town Board's decision to revoke
or rescind a previously granted permt was arbitrary and
capricious constitutes a cogni zable | egal theory (see, Town of
Orangetown v Magee , 88 Ny2d 41, 47-48; see also, Matter of
Gardner v Town of Can andaigua Code Enforce ment Officer , 261 AD2d
910, 911; Matter of Sieversv C ity of New York , 182 AD2d 580).
(Appeal from Judgnent of Suprene Court, Erie County, Mntz, J. -
CPLR art 78.) PRESENT: PINE, J. P., WSNER, HURLBUTT, SCUDDER
AND BALIO JJ. (Filed Sept. 29, 2000.)

(1257) CA 99-01613. (Jefferson Co.) -- MATTER OF THE ARBITRATION
BETWEEN ZURICH PERSONAL INSURANCE (ASSURANCE COMPANY OF AMERICA),
PETITIONER-RESPONDENT, AND MARK BUTLER AND SUSAN BUTLER,

RESPONDENTS-APPELLANTS. -- Order unaninmously affirnmed w thout
costs for reasons stated in decision at Suprene Court, G| bert,
J. (see, Matter of Pruden tial Prop. & Cas. Ins . Co. [Bacchus] ,

226 AD2d 384). (Appeal from Order of Suprene Court, Jefferson
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County, G lbert, J. - Arbitration.) PRESENT: PINE, J. P.
W SNER, HURLBUTT, SCUDDER AND BALIO, JJ. (Filed Sept. 29, 2000.)

(1258) CA 00-00622. (Monroe Co.) -- R. SHANLY ASSOCIATES, INC.,
PLAINTIFF-APPELLANT, V GREGORY Q. NESBITT, DEFENDANT-RESPONDENT.
-- Order unaninmously affirnmed w thout costs for reasons stated at
Suprene Court, Stander, J. (Appeal from O der of Suprene Court,
Monroe County, Stander, J. - Sunmary Judgnment.) PRESENT: Pl NE
J. P., WSNER, HURLBUTT, SCUDDER AND BALIQ JJ. (Filed Sept. 29,
2000.)

(1259) CcA 99-1587. (Erie Co.) -- ROSALINE A. GERVASE, AS ASSIGNEE
OF KEYBANK NATIONAL ASSOCIATION, F/K/A KEY BANK OF WESTERN NEW
YORK, N.A., PLAINTIFF-RESPONDENT, V HARRISON INDUSTRIAL PARK,
INC., COMMERCIAL REALTY FUND I, DEFENDANTS-APPELLANTS, ET AL.,
DEFENDANTS. (APPEAL NO. 1.) -- Appeal unaninously di sm ssed

W t hout costs (see, Matter of Eric D . [appeal No. 1], 162 AD2d
1051). (Appeal from Order of Suprene Court, Erie County,
McCarthy, J. - Summary Judgnent.) PRESENT: PINE, J. P., W SNER
HURLBUTT, SCUDDER AND BALI O, JJ. (Filed Sept. 29, 2000.)

(1260) CA 00-00475. (Erie Co.) -- ROSALINE A. GERVASE, AS
ASSIGNEE OF KEYBANK NATIONAL ASSOCIATION, F/K/A KEY BANK OF
WESTERN NEW YORK, N.A., PLAINTIFF-RESPONDENT, V HARRISON
INDUSTRIAL PARK, INC., COMMERCIAL REALTY FUND I, DEFENDANTS-
APPELLANTS, ET AL., DEFENDANTS. (APPEAL NO. 2.) -- Anended order
unani nously affirnmed w thout costs for reasons stated in decision
at Suprene Court, MCarthy, J. (Appeal from Amended Order of
Suprene Court, Erie County, MCarthy, J. - Summary Judgnent.)
PRESENT: PINE, J. P., WSNER HURLBUTT, SCUDDER AND BALI O, JJ.
(Filed Sept. 29, 2000.)

(1263) CA 00-00785. (Oneida Co.) -- WESLEY MARKOWICZ, PLAINTIFF-
RESPONDENT, V ZOFIA SWARYCZEWSKA, BY MARK FALINSKI, GUARDIAN OF
HER PERSON AND PROPERTY, DEFENDANT-APPELLANT. -- Appeal

unani nously di sm ssed wi thout costs upon stipulation. (Appeal
from Order of Suprene Court, Oneida County, Ringrose, J. -
Sunmmary Judgnent.) PRESENT: PINE, J. P., WSNER, HURLBUTT,
SCUDDER AND BALIO, JJ. (Filed Sept. 29, 2000.)

(1264) CA 99-1612. (Onondaga Co.) -- SHARON L. STORIE, PLAINTIFF-
APPELLANT, V COUNTY OF ONONDAGA, DEFENDANT-RESPONDENT. --
Judgnent unani nously affirnmed w thout costs. (Appeal from
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Judgnment of Suprene Court, Onondaga County, Torney, II1I, J. -
Negl i gence.) PRESENT: PINE, J. P., WSNER, HURLBUTT, SCUDDER
AND BALIO JJ. (Filed Sept. 29, 2000.)

(1265) TP 00-00588. (Yates Co.) -- MATTER OF JAMES BROWN,
PETITIONER, V MARGARET MURPHY, PRESIDENT, AND MICHAEL
CHRISTENSEN, ROBERT CIRENCIONE, WALTER GUILD, THOMAS RAKOVAN,
RICHARD RICKMAN, ROBERT SCHARF, NANCY SCHER AND DEREK WILBER, AS
MEMBERS OF BOARD OF EDUCATION, PENN YAN CENTRAL SCHOOL DISTRICT,
RESPONDENTS. -- Determ nation unaninmously nodified in the
exerci se of discretion and as nodified confirmed w thout costs in
accordance with the foll owi ng Menorandum Petitioner conmenced
this CPLR article 78 proceedi ng seeking to annul a determ nation
finding himguilty of charges two, three in part and four and
term nating his enploynent as a custodian for the Penn Yan
Central School District. The determnation finding himaguilty of
t hose charges is supported by substantial evidence (see

generally, Matter of Suitor v Keller , 256 AD2d 1140). The
penalty of dism ssal, however, is so disproportionate to the

of fense as to shock one’s sense of fairness (see, Matter of Pell

v Board of Educ., 34 Ny2d 222, 234-235). The three charges of
whi ch petitioner was found guilty were failing to clean his

assi gned roons adequately; sweeping orange peels fromthe side of
the cafeteria for which he was responsible to the side for which
a co-worker was responsible; and | eaving work 20 m nutes early.
Each charge involved a single occurrence on three separate dates.
Even considering the prior incidents of simlar m sconduct for
whi ch petitioner had received warnings, we conclude that the
term nation of petitioner, a 12-year enployee, is an excessive
penalty and that the maxi num penalty warranted in this case is
suspensi on without pay and benefits for 12 nonths, retroactive to
Oct ober 21, 1999. Thus, in the exercise of our discretion, we
nodi fy the determ nation, grant in part the petition, and reduce
the penalty accordingly (see, Matter of Mittha uer v Patterson, 8
NYy2d 37, 42; Matter of Suitor v Ke ller, supra ). (CPLR art 78
Proceeding Transferred by Order of Suprene Court, Yates County,
Fal vey, J.) PRESENT: PIGOIT, JR, P. J., PINE, HURLBUTT,
SCUDDER AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1266) KA 98-05003. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V GEORGE JOSEPH, DEFENDANT-APPELLANT.
-- Judgnent unani nously affirnmed. (Appeal from Judgnment of
Monroe County Court, Marks, J. - Crimnal Sale Controlled
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Subst ance, 5th Degree.) PRESENT: PIGOIT, JR, P. J., PINE
HURLBUTT, SCUDDER AND KEHCE, JJ. (Filed Sept. 29, 2000.)

(1267) KA 99-01649. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V JAMES LEGRAND, DEFENDANT-APPELLANT.
-- Judgnent unani nously affirnmed. Menorandum  Suprene Court
properly deni ed defendant’s request for a m ssing wtness charge.
Al t hough defendant nmet his initial burden of establishing that
the uncall ed wi tness was know edgeabl e about pending materi a
i ssues and that such witness woul d be expected to provide
testi nony favorable to the People, the People denonstrated that
the witness was not avail abl e (see, Peoplev Gonzalez , 68 Nyad
424, 427-428; see generally, People v Vigliotti , 270 AD2d 904,
905) .

Def endant contends that the prosecutor's summation shifted
t he burden of proof. The prosecutor’s summati on was properly
based on the evidence and was in response to defense counsel's
summati on. Even assumi ng, arguendo, that an isolated comment of
the prosecutor shifted the burden of proof to defendant, we
conclude that the trial court adequately instructed the jury that
def endant was not required to prove anything and that the
Peopl e’ s burden of proof never shifts (see, Peoplevlopez , 233
AD2d 886, Iv denied 89 NY2d 925; seealso , Peoplev Townsley , 240
AD2d 955, 959, Ivdenied 90 NY2d 943, 1014). The sentence is
nei ther unduly harsh nor severe. (Appeal from Judgnent of
Suprenme Court, Erie County, Rossetti, J. - Assault, 3rd Degree.)
PRESENT: PIGOTT, JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHCE
JJ. (Filed Sept. 29, 2000.)

(1268) KA 00-00536. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V SAM PARSONS, JR., DEFENDANT-
APPELLANT. -- Judgnent unani mously affirmed. Menorandum

Def endant appeals from a judgnent convicting himafter a jury
trial of crimnal possession of a controlled substance in the
first degree (Penal Law 88 20.00, 220.21) and conspiracy in the
second degree (Penal Law 88 20.00, 105.15). On Decenber 5, 1996,
police obtained information froma w retapped conversation

bet ween Robert Gray and Steven Mal donado that a drug transaction
was schedul ed to occur on Decenber 6, 1996. On Decenber 6, 1996,
police intercepted a tel ephone call between G ay and Mal donado in
which Gray stated that he would send “Sani (defendant) over to
pick up the cocaine. Police observed defendant exit a car in
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front of Mal donado’s house and | ook up and down the street before
proceedi ng to the house.

The sanme norning, police intercepted a call between G ay and
Calvin Jessie arranging to neet on “B Street” with “ny man * * *
Sanbo”. Jessie testified for the prosecution that Gay told
defendant “to get the coke in the back”; that defendant proceeded
to the garage at his parent’s home on Bernard Street in
Rochester; and that defendant then returned to the car in which
Gray and Jessie were seated with one-half kil ogram of cocai ne
wr apped in brown paper and taped. At Jessie’ s request defendant
retri eved anot her one-half kil ogram of cocaine fromthe garage
and, when he returned to the car, Jessie handed defendant $15, 000
as paynent for the cocaine. Juan Zul uaga, who brought the drugs
from Queens to Mal donado, testified for the prosecution that,
after the transaction with Jessie, defendant and Gray arrived at
Mal donado’ s resi dence and def endant handed Mal donado $39, 000 as
paynment for cocai ne that defendant had picked up that norning.

Def endant's brother testified for the defense that defendant
has marginal intelligence, having attended special education
cl asses in high school, and therefore could not formthe intent
required to conmt the crimes with which he was charged. He
further testified that defendant was used by Gay to handl e the
drugs and noney to insulate Gray fromcul pability and that
def endant woul d not have known what was in the packages because
they were w apped and taped.

Contrary to the contention of defendant, the verdict finding
himguilty of crimnal possession of a controlled substance in
the first degree is not against the weight of the evidence (see,
People v Bleakley, 69 NY2d 490, 495). Defendant further contends
that his conviction of that crinme is not supported by legally
sufficient evidence because the testinony of the acconplices was
not sufficiently corroborated and, w thout that testinony, there
Is no evidence that defendant possessed nore than four ounces of
cocai ne. Defendant failed to preserve that contention for our
revi ew (see, People v Gray, 86 Ny2d 10, 19). In any event, the
testinmony of the acconplices was sufficiently corroborated (cf.,
Peoplev  McGrath, 262 AD2d 1043).

Def endant contends that the verdict finding himguilty of
conspiracy in the second degree is against the weight of the
evi dence because his acquittal of crimnal sale of a controlled
substance in the first degree and crim nal possession of a
controll ed substance in the third degree denonstrates that he was
not involved in a conspiracy to sell cocaine. Although a
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different result would not have been unreasonabl e (see, Peoplev
Bleakley, supra, at 495), the jury could reasonably have found

t hat defendant participated in the conspiracy by driving to

Mal donado’ s house to procure the drugs that were sold to Calvin
Jessie, and driving to Mal donado’s house with Gray to pay for the
drugs. Furthernore, the agreenent between defendant and the co-
conspirators could be “established inferentially by circunstances
i ndi cating that defendant engaged in a comon effort or acted in
concert with others to achieve a common goal” (People v Givens,

181 AD2d 1031, Ivdenied 79 NY2d 1049), i.e., police observed

def endant | ooki ng up and down the street before he proceeded to
Mal donado’ s house.

Def endant failed to preserve for our review his contention
that Supreme Court erred in failing to marshall the evidence with
respect to the sale of drugs to Jessie (see, Peoplev Nenni, 269
AD2d 785, Ivdenied 95 Ny2d 801), and we decline to exercise our
power to review that contention as a matter of discretion in the
interest of justice (see, CPL 470.15 [6] [a]). Defendant al so
failed to preserve for our review his contentions that the
court’s charge with respect to Penal Law 8§ 20.00 was i nproper
( see, People v Congelo si, 266 AD2d 930, 931, Ivdenied 94 Nyad
902, 95 Ny2d 794), that the court erred in failing to instruct

the jury on the neaning of "dom nion" or "control"”, and that the
court erred in failing to charge the jury with respect to the
credibility of acconplices. 1In any event, those contentions | ack

merit. The court's charge sufficiently expl ained the requirenent
t hat defendant have the intent to commt the three crinmes for
whi ch he was charged as an acconplice and, with respect to
"dom nion" and "control", mrrored the charge set forth in the
Crimnal Jury Instructions (see, 2 CJII[NY] PL 220.21 [1] [2d ed]
1077). The court’s charge with respect to the credibility of
W t nesses and the corroboration requirenent for acconplice
testi nony properly conveyed the correct standard (see, Peoplev
Fields, 87 Ny2d 821, 823).

Def endant was not deprived of a fair trial by prosecutorial
m sconduct on summation. The court sustained defendant's
obj ection when the prosecutor referred to Robert Gay, who was
apparently seated in the back of the courtroom The prosecutor's
i nproper reference to Gray was not so egregious that defendant
was thereby deprived of a fair trial (see, Peoplev Scutt, 254
AD2d 807, 808, Ivdenied 92 NY2d 1038). Contrary to defendant's
contention, the prosecutor's discussion of the derivation of the
word "conspire" was not inproper. Also contrary to defendant’s
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contention, the court properly instructed the jury that a person
who is in actual possession of a narcotic drug is presuned to

know t hat he possessed the drug (see, People v Sanchez , 86 Ny2d
27, 33; People v Reisman, 29 NY2d 278, 285-286, certdenied 405
US 1041).

Def endant consented to the verdict sheet, and thus the court
did not err in submtting the verdict sheet to the jury (cf.,
People v Daniels, 233 AD2d 932). In any event, the verdict sheet
set forth only the offenses and possible verdicts (see, CPL
310.20 [2]).

The sentence is not unduly harsh or severe. W have
consi dered defendant's renmai ni ng contentions and concl ude t hat
they are without merit. (Appeal from Judgnent of Suprene Court,
Monroe County, Mark, J. - Crimnal Possession Controlled
Subst ance, 1st Degree.) PRESENT: PIGOIT, JR, P. J., PINE,
HURLBUTT, SCUDDER AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1269) KA 99-05144. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V AMANDA SHERIDAN, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. (Appeal from
Judgnent of Erie County Court, Drury, J. - Robbery, 2nd Degree.)
PRESENT: PIGOTT, JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHCE
JJ. (Filed Sept. 29, 2000.)

(1270) KA 98-05234. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V LOUIS WOODEN, DEFENDANT-APPELLANT.
-- Judgnent unani mously affirmed. Menorandum Def endant was
convicting of assault in the second degree (Penal Law 8 120.05
[2]) for striking the victimon the side of the head with a
handgun. W reject defendant’s argunent that a handgun is not a
dangerous instrument. A gun that is used as a bludgeon “is
readi | y capabl e of causing death or other serious physical
injury” (Penal Law § 10.00 [13]; see, Peoplev Richard son, 166
AD2d 158, Iv denied 76 NY2d 1024).

W |ikew se reject defendant’s argunent that the evidence is
legally insufficient to establish that the victimsustained a
physi cal injury, defined as “inpairnment of physical condition or
substantial pain” (Penal Law 8 10.00 [9]). The victim]| ost
consci ousness, fell to the ground and bl ed profusely after being
struck on the side of the head with the gun. He regained
consci ousness as he was being placed on a stretcher and was
transported to the enmergency room His treating physician
testified that the victimsuffered a jagged partial thickness
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| aceration to the right side of his head. A CT scan reveal ed
swelling of the soft tissue in the area of the wound. The
physi ci an cl eaned the wound, treated it with an antiseptic
solution and recommended that the victimtake Tylenol for the
pain. The victimtestified that he took pain nedication,
remai ned out of work for one week and conti nued to experience
headaches after the incident. Thus, the evidence of physica
injury is legally sufficient (see, Matter of Shawn L., 233 AD2d
953; People v Rivera, 207 AD2d 732, 733, Ivdenied 84 Ny2d 1037).
Finally, we reject defendant’s argunment that the verdict is
agai nst the wei ght of the evidence. 1In a bench trial, as in a
jury trial, “the resolution of credibility issues by the trier of
fact and its determ nation of the weight to be accorded the
evi dence presented are entitled to great deference” (PeoplevVan
Akin, 197 AD2d 845). (Appeal from Judgnment of Monroe County
Court, Connell, J. - Assault, 2nd Degree.) PRESENT: PIGOIT,
JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHOE, JJ. (Filed Sept.
29, 2000.)

(1271) KA 00-00645. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V CALVIN COMBO, DEFENDANT-APPELLANT.
-- Judgnent unani mously affirmed. Menorandum  Def endant
contends that his conviction of burglary in the second degree
(Penal Law 8 140.25 [2]) nust be reversed because he nmay have
been convicted of a crinme for which he was not indicted. W

di sagree. Defendant was charged under count one of the
indictment with burglary in the second degree arising fromhis
illegal entry into a residence between March 15 and March 25,
1995 and theft of itens fromthat residence. Defendant was
indicted for only one illegal entry, but there was evidence that
it would have taken multiple entries to renove all of the
furniture that was mssing fromthe residence. The testinony at
trial, however, established only one entry by defendant, on March
22 or 23, 1995. Wile one witness testified that she saw

def endant on the porch on a different date, she testified only
that she saw defendant wal k onto the porch and | eave w t hout
entering the residence. Because there was testinony of only one
illegal entry within the dates charged in the indictnment, there
is no danger that defendant was convicted of a crinme for which he
was not i ndicted (see, Peoplev Hall , 238 AD2d 886, Ivdenied 90
NY2d 905; cf., People v George , 255 AD2d 881), nor did Suprene
Court err in failing to charge the jury that they nust be

unani nrous on the sane illegal entry.
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We further reject defendant’s contention that the court’s
charge on recent and excl usive possessi on was erroneous. The
court properly charged the jury with respect to the perm ssive
inference of guilt that may be drawn from defendant’s recent and
excl usi ve possession of an itemstolen in the burglary (see,
People v Baskerville , 60 Ny2d 374, 383). The 10-day period
between the tine of the theft and the discovery of the itemin
def endant’ s possession is not so long a period as to vitiate the
i nference as a matter of |aw (cf., People v Rolland , 128 AD2d
650). Wiile it would have been preferable for the court to have
given a nore detail ed charge such as that contained in the
Crimnal Jury Instructions (1 CJII[NY] 9.80), the charge as given
adequat el y conveyed the proper |egal standards (see, Peoplev
Ryan, 224 AD2d 644, 645, Ivdenied 88 NY2d 853; see also, People
v Cowans , 213 AD2d 344, 344-345, Ivdenied 85 Ny2d 971).

Def endant’ s contention that the court should have charged the
jury that it could infer that defendant nerely possessed the

property is not preserved for our review (see, People v Kinsell a,
245 AD2d 1099, 1099-1100, Ivdenied 91 Ny2d 1009; see also,
PeoplevVvargas , 88 Ny2d 363, 381), nor are defendant’s remaining

contentions concerning the viewing of the crine scene and
prosecutorial m sconduct preserved for our review (see, CPL
470.05 [2]). We decline to exercise our power to review those
contentions as a matter of discretion in the interest of justice
(see, CPL 470.15 [6] [a]). (Appeal from Judgnment of Suprene
Court, Monroe County, Mark, J. - Burglary, 2nd Degree.) PRESENT:
PIGOIT, JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHCE, JJ.

(Filed Sept. 29, 2000.)

(1272) KA 97-05179. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V CORDELL LANIER, DEFENDANT-
APPELLANT. -- Judgnent unaninmously affirnmed. Menorandum
According great deference to the jury's determ nation after
view ng the witnesses, we conclude that the verdict rejecting
defendant's justification defense is not agai nst the wei ght of

t he evi dence (see, People v Bleakley , 69 NY2d 490, 495; Peoplev
Hutzler , 270 AD2d 934, Iv denied 94 Ny2d 948). We further

concl ude that the conviction of nurder in the second degree
(Penal Law 8 125.25 [2] [depraved indifference nurder]) is
supported by legally sufficient evidence (see, Peoplev Bleakley ,
supra , at 495). The evidence establishes that defendant pulled a
gun from his wai stband during an altercation with the unarnmed

vi cti mand nai ntai ned possessi on and control of the gun during
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their ensuing struggle. Several shots were fired during the
struggle, two of which struck the victim Thus, there is a valid
line of reasoning and perm ssible inferences that could | ead a
rati onal person to conclude that, although defendant did not have
t he consci ous objective of causing death, he pulled the trigger
reckl essly and under circunstances evincing a depraved
indifference to human Iife. Nor is the verdict against the

wei ght of the evidence (see, Peoplev Bleakley , Supra, at 495

see generally , People v Rosario , 208 AD2d 961, 962, Ivdenied 85
NY2d 913; Peoplev Marsh , 140 AD2d 631, Ivdenied 72 NY2d 1047;
People v Languena , 129 AD2d 587, Iv denied 70 NY2d 649). (Appea
from Judgnent of Monroe County Court, Connell, J. - Mirder, 2nd
Degree.) PRESENT: PIGOTT, JR, P. J., PINE, HURLBUTT, SCUDDER
AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1273) CAF 99-1288. (Genesee Co.) -- MATTER OF MICHAEL COOK,
PETITIONER-APPELLANT, V MARIE MORALES, RESPONDENT-RESPONDENT. --
Order unanimously affirmed without costs. Menorandum Contrary
to the contention of petitioner, Famly Court did not abuse its
di scretion in denying his petition seeking visitation with his
daughter. Petitioner was incarcerated in 1995 after his arrest
for two nurders. He was subsequently convicted of those crines
and sentenced to terns of incarceration aggregating 50 years to
life, which he is serving at Attica Correctional Facility. At
the time of his incarceration, his daughter was four years ol d.
She had occasional contact with petitioner prior to his arrest,
but at the tine of the hearing had no nenory of her father and in
fact believed that another nman was her father. Respondent
testified at the hearing on the petition that she had not told
the child the truth about petitioner because she was concerned
that the child would be negatively affected by it and that she
woul d seek the aid of a therapist when she felt it was
appropriate to tell the child about petitioner. The court-
appoi nted therapi st who intervi ewed respondent and the child did
not recomend visitation. He testified that, if visitation were
to occur, the process to prepare the child for visitation should
be gradual, involving the services of a therapist to eval uate
petitioner and work with respondent and the child to prepare the
child for a relationship and an eventual visit with petitioner.
The therapist further recomended that the process be eval uated
at each step to determ ne whether to proceed to an actual visit.
"It is generally presuned to be in a child s best interest
to have visitation with his or her noncustodi al parent and the
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fact that a parent is incarcerated will not, by itself, render
visitation i nappropriate" (Matter of Davis v Dav is, 232 AD2d 773;
see, Matter of Lonobi le v Betkowski, 261 AD2d 829). Here,
however, the court credited the report and testinony of the
therapist in determning that it was not in the best interests of
the child to order visitation (cf., Matter of Rhynes v Rhynes,

242 AD2d 943, 944). The court did not base its determ nation
solely on the opposition of respondent to the petition (cf,

Matter of Buffin v Mo sley, 263 AD2d 962; Matter of Rhynesv

Rhynes, supra ). (Appeal from Order of Genesee County Famly
Court, Graney, J. - Misitation.) PRESENT: PIGOIT, JR, P. J.,
PI NE, HURLBUTT, SCUDDER AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1274) CAF 99-1002. (Genesee Co.) -- MATTER OF COURTNEY C.
GENESEE COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-
RESPONDENT; WESLEY C., RESPONDENT-APPELLANT. (APPEAL NO. 1.) --
Appeal unani nously dism ssed wi thout costs (see, Matter of

Cherilyn P., 192 AD2d 1084, Ivdenied 82 Ny2d 652). (Appeal from
Order of Cenesee County Famly Court, Ganey, J. - Neglect.)
PRESENT: PIGOTT, JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHCE
JJ. (Filed Sept. 29, 2000.)

(1275) CAF 00-01048. (Genesee Co.) -- MATTER OF COURTNEY C.
GENESEE COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-
RESPONDENT; WESLEY C., RESPONDENT-APPELLANT. (APPEAL NO. 2.) --
Appeal unani nously dism ssed wi thout costs (see, Matter of Eric

D. [appeal No. 1], 162 AD2d 1051). (Appeal from Order of Genesee
County Famly Court, Graney, J. - Neglect.) PRESENT: PICGOIT,
JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHOE, JJ. (Filed Sept.
29, 2000.)

(1276) CAF 99-1464. (Genesee Co.) -- MATTER OF SUSAN C. GENESEE
COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-RESPONDENT;
WESLEY C., RESPONDENT-APPELLANT. (APPEAL NO. 3.) -- Appea

unani nously di sm ssed without costs (see, Matter of Cheril ynP.
192 AD2d 1084, Ivdenied 82 Ny2d 652). (Appeal from Order of
Genesee County Family Court, Graney, J. - Neglect.) PRESENT
PIGOTT, JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHOE, JJ.
(Filed Sept. 29, 2000.)

(1277) CAF 00-01049. (Genesee Co.) -- MATTER OF SUSAN C. GENESEE
COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-RESPONDENT;
WESLEY C., RESPONDENT-APPELLANT. (APPEAL NO. 4.) -- Appea
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unani nously di sm ssed wi thout costs (see, Matter of Eric D .
[appeal No. 1], 162 AD2d 1051). (Appeal from Order of Genesee
County Fam ly Court, Ganey, J. - Neglect.) PRESENT: PIGOIT,
JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHOE, JJ. (Filed Sept.
29, 2000.)

(1278) CAF 99-1465. (Genesee Co.) -- MATTER OF GENESEE COUNTY
DEPARTMENT OF SOCIAL SERVICES, PETITIONER-RESPONDENT, V WESLEY
C., RESPONDENT-APPELLANT. (APPEAL NO. 5.) -- Appeal unani nously
di sm ssed wi thout costs (see, Matter of Cheril ynP. , 192 AD2d
1084, Iv denied 82 Ny2d 652). (Appeal from Order of Genesee
County Famly Court, Ganey, J. - Oder of Protection.) PRESENT
PIGOIT, JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHOE, JJ.
(Filed Sept. 29, 2000.)

(1279) CAF 00-00722. (Genesee Co.) -- MATTER OF CAMERON L.,
RESPONDENT-APPELLANT. GENESEE COUNTY ATTORNEY, PETITIONER-
RESPONDENT. -- Appeal unaninously di sm ssed w thout costs upon

stipulation. (Appeal from Order of Genesee County Fam ly Court,
Graney, J. - Person In Need of Supervision.) PRESENT: PIGOIT,
JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHOE, JJ. (Filed Sept.
29, 2000.)

(1280) CAF 99-07183. (Monroe Co.) -- MATTER OF SHIRLEY F. W. AND
SHYHEIM S-L. W. MONROE COUNTY DEPARTMENT OF SOCIAL SERVICES,
PETITIONER-RESPONDENT; SHAWN W., RESPONDENT-APPELLANT. -- Order

unani nously affirmed wi thout costs for reasons stated in decision
at Monroe County Famly Court, Taddeo, J. (Appeal from Order of
Monroe County Family Court, Taddeo, J. - Term nate Parental
Rights.) PRESENT: PIGOIT, JR, P. J., PINE, HURLBUTT, SCUDDER
AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1281) cA 00-00478. (Oneida Co.) -- JULIE M. MORTIS, PLAINTIFF-
RESPONDENT, V BEVERLY D. DITTL, DEFENDANT-APPELLANT. -- Order
unani nously reversed on the |aw w thout costs, notion granted
and conpl ai nt di sm ssed. Menorandum Plaintiff comenced this
negl i gence action to recover damages for injuries she sustained
when she dove into Fourth Lake fromthe end of a dock | ocated on
property owned by defendant. Defendant noved for summary
judgnment dism ssing the conplaint on the ground that plaintiff's
reckl ess conduct was an unforeseeabl e supersedi ng event and t hus
the sole |l egal cause of plaintiff's injuries. Suprenme Court
denied the nmotion, finding an issue of fact whether plaintiff's
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conduct was reckless. That was error. Plaintiff, who was then
18 years old and had taken swimm ng and diving | essons, was a
first time guest at defendant's | akefront property. At about

10: 00 p.m, after drinking sone beer, plaintiff dove fromthe end
of defendant's dock into shallow water and struck her head on the
| ake bottom Although earlier that day she had observed two
friends near the dock in water below their waists, when she dove
into the | ake she admttedly could not see even the surface of
the water and had "no idea" of its depth. Thus, "it was
plaintiff's own reckless dive headfirst into an area of water

whi ch [s]he could only assunme was of sufficient depth that
constituted an unforeseeabl e supersedi ng event relieving
defendant[] of liability" (Lionaronsv General E lec. Co. , 215
AD2d 851, 852-853, affd 86 Ny2d 832 for reasons stated be low ;
see, Valle v City of New York , 247 AD2d 534, Iv denied 92 Ny2d
809; Butler v Marshall , 243 AD2d 971, 972-973; cf., Denkensohnv
Davenport , 75 Ny2d 25, 37; Taylor v Village of | lion , 265 AD2d
841, 842). (Appeal from Order of Suprene Court, Oneida County,
Murad, J. - Summary Judgnent.) PRESENT: PIGOIT, JR, P. J.,

PI NE, HURLBUTT, SCUDDER AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1282) CA 00-00511. (Monroe Co.) -- RAFFAELE CARONNA AND PAULINE
CARONNA, PLAINTIFFS-RESPONDENTS, V THE PIKE COMPANY, INC.,
DEFENDANT. THE PIKE COMPANY, INC., THIRD-PARTY PLAINTIFF-
RESPONDENT, V ROBERT F. HYLAND & SONS, INC., THIRD-PARTY
DEFENDANT-APPELLANT. -- Order unaninmously affirnmed w thout costs.
(Appeal from Order of Suprene Court, Mnroe County, Fisher, J. -
Summary Judgnent.) PRESENT: PIGOTT, JR, P. J., PINE, HURLBUTT,
SCUDDER AND KEHCE, JJ. (Filed Sept. 29, 2000.)

(1283) CA 00-00534. (Oneida Co.) -- CONGETTA FRANK AND ANTHONY V.
FRANK, JR., PLAINTIFFS-RESPONDENTS, V PRICE CHOPPER OPERATING
CO., INC., DEFENDANT-APPELLANT. -- Order unaninously affirned

with costs. Menorandum Plaintiffs comenced this action
seeking to recover damages for personal injuries sustained by
Congetta Frank (plaintiff) when she slipped and fell on a piece
of waxed paper in the aisle at defendant's store. Suprenme Court
properly denied that part of defendant's notion seeking summary
j udgment dism ssing the conplaint insofar as it is based on the
theories that defendant affirmatively created the dangerous

condition or had constructive notice of it. It is well
established that a party cannot obtain sumrary judgnment “by
pointing to gaps in its opponent's proof” (George Larkin Truckin g
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Co. v Lisbon Tire Mar t, 185 AD2d 614, 615; see, Orcutt v Ameri can

Linen Supply Co., 212 AD2d 979, 980). Defendant failed to neet
its initial burden of denmponstrating that it did not create the
al | egedl y dangerous condition (see, Telesco v Batea u __ Ab2d

____[decided June 16, 2000]) and that the condition was not

vi sible or apparent for a sufficient length of time to enable
def endant to discover and correct it (cf, Battagliav Toys"R"

Us, = AD2d ___ [decided Apr. 24, 2000]; Tenebrusov Toys"R"
US-NYTEX, 256 AD2d 1236, 1237). Because defendant failed to neet
its initial burden, we need not determ ne the sufficiency of
plaintiffs' opposition to the notion (see, Alvarez v Prospe ct
Hosp., 68 NY2d 320, 324; Joyes v Buffalo Wate rfront Rest. Corp.,

262 AD2d 1019, 1019-1020). (Appeal from O der of Suprene Court,
Onei da County, Parker, J. - Summary Judgnment.) PRESENT: PIGOIT,
JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHOE, JJ. (Filed Sept.
29, 2000.)

(1284) CA 00-00354. (Chautauqua Co.) -- BURKE D. MINSKER, AS
EXECUTOR OF THE ESTATE OF SEYMOUR E. MINSKER, DECEASED, AND
BARBARA A. MINSKER, PLAINTIFFS-RESPONDENTS, V BANK OF AMERICA
NATIONAL TRUST AND SAVINGS ASSOCIATION, A/K/A BANK OF AMERICA, ET
AL., DEFENDANTS, S.J. POWNALL, D/B/A THE JAMESTOWN COMPANY, AND
D.C. ROBBINS, AS RECEIVER, DEFENDANTS-APPELLANTS. -- Order

unani nously affirmed with costs. (Appeals from Order of Suprene
Court, Chautauqua County, Cerace, J. - Sunmary Judgnent.)
PRESENT: PIGOTT, JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHOE,
JJ. (Filed Sept. 29, 2000.)

(1285) CA 99-01307. (Jefferson Co.) -- CONBOY, MC KAY, BACHMAN &
KENDALL, LLP, PLAINTIFF-RESPONDENT, V C.O. FALTER CONSTRUCTION
CORP. AND FALCONET, INC., DEFENDANTS-APPELLANTS. -- J udgrrent

unani nously affirmed with costs. (Appeals from Judgnent of
Suprene Court, Jefferson County, G lbert, J. - Contract.)
PRESENT: PIGOTT, JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHOE,
JJ. (Filed Sept. 29, 2000.)

(1286) CA 00-00603. (Ontario Co.) -- CAROL RIDLEY, PLAINTIFF-
APPELLANT, V GERALD RIDLEY, DEFENDANT-RESPONDENT. -- Order

unani nously reversed on the | aw wi t hout costs, conplaint
reinstated and matter remtted to Suprene Court for further
proceedi ngs in accordance with the foll ow ng Menorandum The
parties were married in 1969 and have two children, born in 1974
and 1978. Plaintiff left the marital residence in October 1996
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and comrenced this action for divorce in February 1998 all egi ng
cruel and i nhuman treatnent (see, Donestic Relations Law § 170
[1]). Following a hearing before a Referee on the issue of
grounds for the divorce, Suprenme Court confirnmed the Referee’s
findings of fact and conclusions of |aw and dism ssed the
conplaint. That was error.

According to plaintiff’s unrefuted hearing testinony, in
1987 def endant began directing outbursts of anger at plaintiff on
a reqgular basis. For a period of 2 to 3 years prior to
plaintiff’s departure fromthe marital residence, those episodes
of anger occurred 3 to 4 tines a week, with defendant frequently
shouting at plaintiff for an hour or |onger. Defendant’s
speci fic manifestations of anger included tipping over a kitchen
tabl e, slanmm ng and breaki ng an appliance door, striking and
splitting a wooden door, jumping on the hood of a car driven by
plaintiff, and breaking the glass panel on a storm door.
Plaintiff also testified that defendant called her a specific
derogatory nane on at |east one occasion and frequently referred
to her as a "thief" after she withdrew noney froma joint account
in order to open an account in her own nane. Defendant often
accused plaintiff of "not pulling her weight"” for the famly.
According to plaintiff, defendant’s conduct caused her to becone
fearful and w thdrawn; she woul d shake and cry frequently and, at
times, have trouble sleeping. Plaintiff also experienced pain in
her neck and leg. After departing fromthe marital residence,
plaintiff began treating with a clinical social worker and a
chiropractor, who respectively testified that the conduct of
def endant caused plaintiff’s nental and physical ail nents.

Contrary to the findings of fact confirnmed by the court,
both parties testified that plaintiff infrequently participated
in the shouting, that defendant refused to eat neals with the
famly 2 to 3 tines a week in the year before plaintiff departed
fromthe marital residence, and that defendant nade the deci sion
to discontinue marriage counseling. Also contrary to those
findings of fact, the undisputed testinony of the clinical social
wor ker established that the condition fromwhich plaintiff was
suffering would likely inprove with |Iong-termtherapy.

We further disagree with the determ nation of the Referee,
confirnmed by the court, that the clinical social worker was not
qualified to testify regarding the diagnosis and prognosis of
plaintiff’s condition and to render an opinion regarding the
cause of that condition (see, Matterof Eliv Eli , 159 Msc 2d
974, 981-982; PeoplevGans , 119 Msc 2d 843, 844; see generally
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Grayv Gray , 245 AD2d 584, 585). Wth respect to the testinony
of the chiropractor, we agree with the determ nation of the
Ref eree that the chiropractor’s testinony | acks probative val ue
It is well settled that a plaintiff seeking a divorce based
upon cruel and inhuman treatnment nust establish serious
m sconduct on the part of defendant such that plaintiff’'s
physi cal or nental well-being was endangered and conti nued
cohabitation with defendant is unsafe or inproper (see, Donestic
Rel ations Law § 170 [1]; BradyvBrady , 64 Ny2d 339, 343; Urtisv
Urtis , 181 AD2d 1001, 1002; Stagliano v Stagliano , 132 AD2d 975,
976). In a marriage of long duration, as in the present case, a
hi gher degree of proof is required to establish cruel and inhunan
treat nent because what coul d be viewed as substantial m sconduct
in a marriage of short duration mght be only "transient discord”
in a marriage of many years (HessenvHessen , 33 Ny2d 406, 411;
see, Brady v Brady, supra , at 344; BrooksvBrooks , 191 AD2d
1042, 1043). Thus, absent a showi ng of a harnful effect upon
plaintiff's physical or nmental health, proof that defendant is
argunent ati ve, uncooperative or that relations between the
parties are strained and unpleasant is insufficient (see,
Kleindinst v Kleindin st, 116 AD2d 988). W further note that,
contrary to the Referee’s conclusion, "[a] |ack of nedica
evi dence or expert testinony regarding the effect of defendant’s
behavior on [plaintiff] [would not be] fatal to plaintiff’s case"

( Mikhail v Mikhail , 252 AD2d 772, 773; see, Baileyv Bailey , 256
AD2d 1030, 1031; Doylev Doyle , 214 AD2d 918, 919, Ivdenied 87
NY2d 803).

Here, plaintiff testified to conduct that defendant
exhibited on a regular basis, i.e., hour-long shouting and

screaming 3 to 4 tines a week, refusal to join famly dinners 2
to 3 nights a week, and nunerous instances of erratic behavior

I nvol vi ng physical acts against inanimate objects occurring over
the 2 to 3 years preceding plaintiff’s departure fromthe marita
resi dence. Defendant adm tted engaging in that conduct and
testified that plaintiff remai ned passive the majority of the
time. In addition, plaintiff testified to the adverse effect

t hat defendant’ s behavior had on her nmental and physical well -
bei ng, and such testinony regarding the adverse psychol ogi ca
effect on plaintiff was confirned by a qualified expert w tness
Def endant presented no evidence to refute that testinony. W
therefore remt the matter to Suprene Court to grant judgnent in
favor of plaintiff and to determ ne the remaining issues.

(Appeal from Order of Suprenme Court, Ontario County,
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VanStrydonck, J. - Matrinonial.) PRESENT: PIGOIT, JR, P. J.,
PI NE, HURLBUTT, SCUDDER AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1287) CA 00-00324. (Erie Co.) -- LISA NYHLEN, AS ADMINISTRATRIX
D.B.N. OF THE ESTATE OF JOHN H. HARBIN, JR., DECEASED, PLAINTIFF-
APPELLANT, V MILLARD FILLMORE HOSPITALS, LASZLO L. MECHTLER,
M.D., EUGENE J. GOSY, M.D., DENT NEUROLOGIC GROUP, P.C., JAMES G.
LAMPASSO, M.D., JEFFREY R. NEU, M.D., BUFFALO CARDIOLOGY AND
PULMONARY ASSOCIATES, P.C., AND STEPHEN J. GAWRONSKI, M.D.,
DEFENDANTS-RESPONDENTS. -- Order unaninously affirnmed w thout
costs. Menorandum Stephen J. Gawonski, MD. (defendant), a
vascul ar surgeon, was contacted by tel ephone to consult on the
course of treatnent for plaintiff’ s decedent, a patient whom he
had never seen, and agreed to performa surgical procedure to
address a pul nonary enbolism Defendant contacted M| I ard
Fillnore Hospital to schedule a tine for the surgery but was
advi sed that no operating roons were available. Before an
operating room becane avail able, plaintiff’s decedent died.

Def endant never saw the patient, or went to the hospital that
day. He was advised of decedent’s death by tel ephone. He was
told that decedent’s famly was very angry and upset. Defendant
was further advised that decedent’s fanmi |y had been told that
decedent di ed because the surgery had not been perforned in a
timely manner. Defendant testified at his deposition that,
because of that information, he was concerned that a | awsuit
woul d be comenced and therefore nmade notes of the events of the
day.

Suprene Court did not abuse its discretion in denying
plaintiff’s notion to conpel discovery of the notes after an in
canera review of the notes and a review of defendant’s deposition
testinmony. “Trial courts have broad discretion in supervising
di sclosure * * * and, absent a clear abuse of that discretion, a
trial court’s exercise of such authority should not be disturbed”
( Andruszewski v Cantel lo, 247 AD2d 876). Inplicit in the court’s
decision is the determ nation that the notes were nmade in
anticipation of litigation, and the court expressly determ ned
that the "substantial equivalent” of the notes would be avail abl e
t hrough the depositions of defendants (CPLR 3101 [d] [2]).

(Appeal from Order of Suprene Court, Erie County, Whelan, J. -
Di scovery.) PRESENT: PIGOIT, JR, P. J., PINE, HURLBUTT,
SCUDDER AND KEHOE, JJ. (Filed Sept. 29, 2000.)
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(1288) CA 00-00298. (Erie Co.) -- PETER BELLANCA, RICHARD BESSEL,
DONALD BLISS, GILEEN W. FRENCH, DONALD HUGHES, MARY KREMER-
HARTRICK, FREDERICK KUHN, HOWARD LEHMAN, JAMES OLIVERIO AND TERRY
SWARTZ, PLAINTIFFS-RESPONDENTS, V GRAND ISLAND CENTRAL SCHOOL
DISTRICT AND GRAND ISLAND BOARD OF EDUCATION, DEFENDANTS-
APPELLANTS. -- Order unaninously affirmed with costs.

Menorandum Plaintiffs, 10 forner teachers enpl oyed by

def endants, commenced this action alleging that defendants

i nduced plaintiffs to accept early retirenent by prom sing
certain special incentive benefits that ultimtely were not
provided to plaintiffs. Defendants appeal froman order to the
extent that it denied their notion for summary judgnent

dism ssing plaintiffs' second, third, and ei ghth causes of action
al | egi ng defendants' negligent or fraudul ent m srepresentation of
fact and the parties’ nutual m stake of fact and seeking
restoration of plaintiffs to their positions, back pay, and noney
damages.

Suprene Court properly denied that part of the notion
seeki ng sunmary judgnent dism ssing the second, third, and eighth
causes of action. Plaintiffs did not fail to exhaust any
avai l abl e adm ni strative renedies. Their claimdoes not allege a
violation of the collective bargai ning agreenent and thus does
not fall within the agreenent's definition of a "grievance" (see,

Matter of Moses v Ren sselaer County, 262 AD2d 697, 700; Matter of
Barrera v Frontier Ce nt. School Dist., 227 AD2d 890, 891; Matter
of Dombroski v Bloom , 170 AD2d 805, 807). |In any event, this is

a plenary action to which the doctrine of exhaustion of
adm ni strative renedies does not apply (see, Youngv GSL Ente rs.,
170 AD2d 401, 402; Long Beach Mem. Nursi ng Home v D'Elia , 108
AD2d 901).

Plaintiffs’ notices of claimwere tinely filed and the
action tinmely commenced (see, Education Law § 3813 [1], [2-b];
see also, General Municipal Law 8§ 50-e [1] [a]; &8 50-i [1]). The
cl ai maccrued no earlier than Cctober 10, 1996, when defendants
notified plaintiffs that their pensions would not include the
severance benefits. That was the date on which plaintiffs could

ascertain their damages (see, Matter of Board of Educ. [Wager
Constr. Corp.] , 37 NY2d 283, 290-291; Polce v Clinton Cent.

School Dist., 214 AD2d 997, 998, Ivdenied 86 Ny2d 706; Popev
Hempstead Union Free School Dist. Bd. of E duc., 194 AD2d 654,

655- 656, Iv dismissed 82 NY2d 846).
We have consi dered defendants' renmaining contention and
conclude that it has no nerit. (Appeal from Order of Suprene
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Court, Erie County, O Donnell, J. - Summary Judgnent.) PRESENT:
PIGOTT, JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHOE, JJ.
(Filed Sept. 29, 2000.)

(1289) CA 99-00837. (Chautauqua Co.) -- ANTHONY BARONE AND
CHARLES BARONE, PLAINTIFFS-RESPONDENTS, V NATHANIEL BARONE, JR.,
INDIVIDUALLY AND AS EXECUTOR OF THE ESTATE OF NATHANIEL BARONE,
SR., DECEASED, AND COSIMA CORPORATION, DEFENDANTS-APPELLANTS.
(APPEAL NO. 1.) -- Order unaninously affirnmed with costs for
reasons stated in decision at Suprene Court, Mttina, J. (Appeal
from Order of Suprene Court, Chautauqua County, Mattina, J. -
Settlenment.) PRESENT: PIGOIT, JR, P. J., PINE, HURLBUTT,
SCUDDER AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1290) CA 99-1168. (Chautauqua Co.) -- ANTHONY BARONE AND CHARLES
BARONE, PLAINTIFFS-RESPONDENTS, V NATHANIEL BARONE, JR.,
INDIVIDUALLY AND AS EXECUTOR OF THE ESTATE OF NATHANIEL BARONE,
SR., DECEASED, AND COSIMA CORPORATION, DEFENDANTS-APPELLANTS.
(APPEAL NO. 2.) -- Order unaninously affirmed with costs for
reasons stated in decision at Suprene Court, Mttina, J. (Appea
from Order of Suprene Court, Chautauqua County, Mattina, J. -
Vacate Order.) PRESENT: PIGOIT, JR, P. J., PINE, HURLBUTT,
SCUDDER AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1291) CA 00-00522. (Niagara Co.) -- ANDREA STRANGIO AND ROSA
STRANGIO, PLAINTIFFS-RESPONDENTS, V NEW YORK POWER AUTHORITY,
DEFENDANT-APPELLANT. (APPEAL NO. 1.) -- Appeal unani nously

di sm ssed wi thout costs (see, CPLR 5501 [a] [1]). (Appeal from
Order of Suprenme Court, N agara County, Notaro, J. - Damages.)
PRESENT: PIGOTT, JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHOE
JJ. (Filed Sept. 29, 2000.)

(1292) CcA 99-01392. (Niagara Co.) -- ANDREA STRANGIO AND ROSA
STRANGIO, PLAINTIFFS-RESPONDENTS, V NEW YORK POWER AUTHORITY,
DEFENDANT-APPELLANT. (APPEAL NO. 2.) -- Judgnment unani nously

nodi fied on the aw and as nodified affirned w thout costs and
new trial granted on damages for future nedi cal expenses only

unl ess plaintiff Andrea Strangio, within 20 days of service of a
copy of the order of this Court with notice of entry, stipul ates
to reduce the verdict for future nedical expenses to $53,400, in
whi ch event the judgnment is nodified accordingly and as nodifi ed
affirmed wi thout costs in accordance with the foll ow ng
Menorandum  Plaintiffs commenced this action seeking damages for
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spinal injuries sustained by Andrea Strangio (plaintiff) as a
result of a 40-foot fall from scaffol ding on which he was
working. Following a trial on danages, the jury awarded
pl ainti ff damages of, inter alia, $200, 000 for past pain and
suffering; $350,000 over 42 years for future pain and suffering
$100, 000 over 32 years for future nedical expenses; and
$1, 500, 000 over 18 years for future |ost earnings.

W reject defendant’s contention that the award of $550, 000
for pain and suffering deviates materially fromwhat woul d be
reasonabl e conpensation (see, CPLR 5501 [c]; Nilesv Shue Roofing

Co., 244 AD2d 820; see also, Rountree v Manhattan & Bronx Sur face
Tr. Operating Auth. , 261 AD2d 324, 328, Ivdenied 94 Ny2d 754,
Peck v Tired Iron Tra nsp. , 209 AD2d 979). View ng the evidence

in the light nost favorable to plaintiff (see, Sniperv City of
Syracuse [appeal No. 1], 184 AD2d 1075), we conclude that the
testinony establishes that plaintiff suffers daily pain from

bul gi ng, possibly herniated, discs and that the pain will worsen
over time and will continue to restrict plaintiff’'s enjoynent of
life.

We al so conclude that the award of damages for future | ost
earnings is supported by the record. Plaintiff's w tnesses
testified that plaintiff was permanently and totally disabl ed
fromconstruction work and testified to the nmaxi mum earnings from
work that he could perform \While defendant’s w tnesses
di sagreed, the evidence presented by plaintiff supports the award
of damages for future |ost earnings. That evidence "all ow ed]
the |l oss of earnings to be ascertained with reasonable certainty”
( Burdick v Bratt , 203 AD2d 950, 951, Ivdenied 84 Ny2d 801).

We agree, however, with defendant’s contention that the
award of danmages for future nedi cal expenses was based in part on
"uni nformed specul ation" (Buggs vV Veterans Butt er & Egg Co., 120
AD2d 361; see, Sanvenerov Clea ry, 225 AD2d 755, 756). Plaintiff
presented testinony that he would Iikely have to undergo surgery
in the future. He also presented testinony of the costs of that
surgery, the hospital stay, the foll owup nmedical appointnents
and the required MRIs every other year. Those costs support an
award of $53,400. The testinony that plaintiff would require
nmedi cation and either physical therapy or chiropractic services
for the rest of his life was not supported by evidence of costs.
Thus, we nodify the judgnent by vacating the award of damages for
future nedi cal expenses, and we grant a new trial on damages for
future nedical expenses only unless plaintiff Andrea Strangio,
within 20 days of service of a copy of the order of this Court
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with notice of entry, stipulates to reduce the verdict for future
medi cal expenses to $53,400, in which event the judgment is
nodi fi ed accordingly and as nodified affirned. (Appeal from
Judgnent of Suprene Court, Niagara County, Notaro, J. - Damages.)
PRESENT: PIGOTT, JR, P. J., PINE, HURLBUTT, SCUDDER AND KEHCE
JJ. (Filed Sept. 29, 2000.)

(1292.1) OP 99-1675. (Erie Co.) -- MATTER OF NIAGARA MOHAWK POWER
CORPORATION AND ERIE BOULEVARD HYDROPOWER, L.P., PETITIONERS, V
CITY OF OSWEGO, RESPONDENT. -- Proceedi ng unani nously di sm ssed

W t hout costs upon stipulation. (Oiginal Proceeding Pursuant to
CPLR art 78.) PRESENT: PIGOIT, JR, P. J., PINE, HURLBUTT,
SCUDDER AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1293) TP 00-00472. (Oneida Co.) -- MATTER OF DERRICK L. COBB,
PETITIONER, V DONALD SELSKY, DIRECTOR OF SPECIAL HOUSING/INMATE
DISCIPLINARY PROGRAMS, RESPONDENT. -- Deternmination unani nously

confirmed wi thout costs and petition dismssed. (CPLR art 78
Proceedi ng Transferred by Order of Suprene Court, Oneida County,
Murad, J.) PRESENT: PIGOIT, JR, P. J., PINE, WSNER, KEHCE AND
BALIO, JJ. (Filed Sept. 29, 2000.)

(1294) KA 99-05451. (Niagara Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ISHMAEL E. ELLIS, DEFENDANT-
APPELLANT. -- Judgnent unaninously affirnmed. (Appeal from
Judgnent of Niagara County Court, Hannigan, J. - Crimnal
Possessi on Control |l ed Substance, 5th Degree.) PRESENT: PIGOIT,
JR, P. J., PINE, WSNER, KEHOE AND BALIO JJ. (Filed Sept. 29
2000.)

(1295) KA 99-05495. (Ontario Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ROBERT TYLER, DEFENDANT-APPELLANT.
-- Judgnment unani nously affirmed. Menorandum  Def endant
contends that County Court erred in sentencing himas a second
fel ony of fender w thout conducting a hearing to determ ne
whether, as a result of the tolling provision set forth in Pena
Law § 70.06 (1) (b) (v), defendant’s prior felony conviction was
within the 10-year period set forth in Penal Law 8 70.06 (1) (b)
(iv). That contention is not preserved for our review (see, CPL
470.05 [2]), and we decline to exercise our power to review it as
a matter of discretion in the interest of justice (see, CPL
470.15 [6] [a]). We note that our determnation is wthout
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prejudice to a notion to set aside the sentence as illegal (see,
CPL 440.20). (Appeal from Judgnment of Ontario County Court,
Harvey, J. - Forgery, 2nd Degree.) PRESENT: PIGOIT, JR, P. J.
PI NE, W SNER, KEHCE AND BALIO JJ. (Filed Sept. 29, 2000.)

(1296) KA 99-05405. (Ontario Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ERWIN L. WINEGLASS, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. (Appeal from

Judgnment of Ontario County Court, Harvey, J. - Crimnal Sale
Control | ed Substance, 3rd Degree.) PRESENT: PIGOIT, JR, P. J.,
PINE, W SNER, KEHCE AND BALIO JJ. (Filed Sept. 29, 2000.)

(1297) KA 99-05403. (Ontario Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V HENRY SINGLETARY, DEFENDANT-
APPELLANT. -- Judgnent unaninously affirmed. Menorandum County

Court properly deni ed defendant’s suppression notion. The police
had probabl e cause to stop defendant and conduct a warrantl ess
search and sei zure based on a taped tel ephone call to defendant,
made from police headquarters by a confidential informnt,
arranging for a purchase of cocaine. The hearsay information
provi ded by the confidential informant to the police satisfied

t he requirenents of the Aguilar-Spinelli test (Aguilarv Texas :
378 US 108; Spinelliv United Sta tes, 393 US 410; see, Peoplev
DiFalco , 80 Ny2d 693, 696-697; People v Millio , 142 AD2d 933,

934). The basis of know edge of the confidential informant
concerni ng defendant’s drug-selling activities was that she had
pur chased cocai ne from defendant the day before the tel ephone
call was made, which was confirnmed by the taped tel ephone
conversation; the reliability of that informnt was established
by the fact that she had worked with police in the past and by
the taped tel ephone conversation, which confirned that defendant
was sel ling drugs (see, People v Bigelow , 66 NY2d 417, 423; see
also, People v Gomez , 270 AD2d 959, Ivdenied 94 Ny2d 948).

Def endant’ s chall enge to the factual sufficiency of the plea
al I ocuti on has not been preserved for our review because
defendant failed to nove to withdraw his plea of guilty or to
vacate the judgment of conviction on that ground, thereby denying
the court "the opportunity to address the perceived error and to

take corrective neasures, if needed" (Peoplev Lopez, 71 Nyad
662, 665-666; see, Peoplev Sapp , ____AD2d __ [decided June 16,
2000] ; see also, People v To xey, 86 Ny2d 725, 726, rearg denied

86 Ny2d 839). (Appeal from Judgnent of Ontario County Court,
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Sirkin, J. - Crimnal Possession Controlled Substance, 3rd
Degr ee.) PRESENT: Pl GOTT, JR, P. J., PINE, WSNER, KEHOE AND
BALIO, JJ. (Filed Sept. 29, 2000.)

(1298) KA 97-05542. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V PATRICK DISTAFFEN, DEFENDANT-
APPELLANT. -- Judgnent unaninously affirmed. Menorandum There
is no nmerit to the contention of defendant that County Court
erred in failing to conduct an adequate inquiry with respect to
the conplaints of defendant at sentencing concerning his
attorney’s all egedly inadequate representation. The record

est abl i shes that, during the plea colloquy, defendant expressly
advi sed the court that he had sufficient tinme to discuss the
matter with his attorney and was satisfied with his attorney’s
advi ce and representation up to that tine. The court was
entitled to rely upon those representati ons and did not have an
obligation at sentencing to nmake any further inquiry with respect
to the conplaints of defendant about his attorney (cf., Peoplev
Sides , 75 Ny2d 822, 824-825). 1In addition, the failure of
defendant’s attorney to nmake pretrial notions does not by itself
establish ineffective assistance of counsel (see, Peoplev

Rivera , 71 Ny2d 705, 709; People v Willis, 261 AD2d 946, Iv
denied 93 Ny2d 1029). (Appeal from Judgnment of Monroe County
Court, Bristol, J. - Bail Junping, 2nd Degree.) PRESENT:
PIGOIT, JR, P. J., PINE, WSNER, KEHOE AND BALIO, JJ. (Filed
Sept. 29, 2000.)

(1299) KA 99-05489. (Onondaga Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V LESLIE HENDERSON, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum
Contrary to defendant's contentions, the evidence is legally
sufficient to support the conviction and the verdict is not

agai nst the wei ght of the evidence (see, Peoplev Bleakley , 69
NY2d 490, 495; Peoplev Smith , 157 AD2d 810, Iv denied 75 Ny2d
970). In addition, contrary to defendant’s further contention,
there is not a "grave risk that an innocent [person] has been
convi cted" (Peoplev Carter , 63 Ny2d 530, 536, quoting Peoplev
Kidd , 76 AD2d 665, 668, Ivdismissed 51 NY2d 882). Defendant
failed to preserve for our review his contention that comrents
made by the prosecutor during voir dire and summation diluted the
Peopl e’ s burden of proof (see, People v Butler , 214 AD2d 1014,
1015, Iv denied 86 Ny2d 791, 89 Ny2d 920; see also, Peoplev
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Savage, 267 AD2d 968, Ivdenied 94 Ny2d 906), and we decline to
exerci se our power toreview it as a matter of discretion in the
interest of justice (see, CPL 470.15 [6] [a]). (Appeal from
Judgnent of Onondaga County Court, Mulroy, J. - Attenpted
Robbery, 2nd Degree.) PRESENT: PIGOIT, JR, P. J., PINE

W SNER, KEHOE AND BALIO, JJ. (Filed Sept. 29, 2000.)

(1300) KA 98-05521. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V KEVIN JOHNSON, DEFENDANT-APPELLANT.
-- Judgnment unani nously nodified on the | aw and as nodified
affirmed and matter remtted to Suprene Court for resentencing in
accordance with the foll owi ng Menorandum Def endant was
convicted after a jury trial of attenpting to nurder his wife by
st abbi ng her. The police were dispatched to their hone in
Rochester shortly after m dnight on New Year’s Day in 1997 upon
recei pt of a hang-up 911 call. Wen the police arrived, they
heard the victims cries for help and forced their way into the
house. Defendant was apprehended as he attenpted to escape out

t he back door fromthe basement. The victimwas found |ying on
the floor of an upstairs bedroom bleeding fromseveral stab
wounds, and the knife was found nearby. Under questioning by the
police, the victimidentified defendant as her assail ant and
descri bed the circunstances of the attack. As anbul ance
personnel renoved the victimfromthe prem ses, defendant
repeatedly yelled: “1 hope she dies”.

Suprene Court properly denied without a hearing defendant’s
notion to dismss the indictnent on the ground that the integrity
of the Grand Jury proceedi ng was i npaired by prosecutori al
m sconduct. After the Grand Jury presentnent, the victim
reconciled with defendant and gave hima sworn statenment
I ndi cating that the prosecutor coerced her testinony before the
Grand Jury by threatening her with contenpt. Even assum ng,
arguendo, that the victims statenment is true, we conclude that
t he prosecutor's conduct was not inproper. “lIntentional
di sobedi ence or resistance to the |awful process or other nmandate
of a court” is punishable as contenpt (Penal Law § 215.50 [3]).
There is no allegation that the prosecutor threatened the victim
with perjury if she gave testinony favorable to defendant (see,
Peoplev Greco , 187 AD2d 151, 158-159, Ivdenied 81 NY2d 1073;

see also, People v Da vis , 112 AD2d 722, 724, Ivdenied 66 Nyad
918) or otherwi se attenpted to influence the victims Gand Jury
testi nmony (cf., People v Huston , 88 Ny2d 400, 407). In any
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event, the remaining evidence before the Gand Jury established
reasonabl e cause to believe that defendant was the assail ant, and
thus, “this situation does not constitute an ‘i npairnent of
integrity’ of the Grand Jury process pursuant to CPL 210.35 (5)
and qualify for the exceptional remedy of dism ssal of the

i ndi ctment” (People v Avilla , 212 AD2d 800, 801, Ivdenied 85
NY2d 935; see, People v Bryant , 234 AD2d 605, Ivdenied 89 Nvad
1032).

Al t hough the People did not call the victimas a wtness at
trial, they introduced evidence of the victinis statenents to the
police at the crine scene. Contrary to defendant’s contention,
that evidence was properly admtted under the excited utterance
exception to the hearsay rul e (see, People v Cotto , 92 NY2d 68,
78-79). “[T]he determ nation of spontaneity is a matter
entrusted to the discretion of the trial court” (Peoplev
Vigliotti , 270 AD2d 904), and there is anple evidence to “justify
the conclusion that the remarks were not nade under the inpetus
of studied reflection” (Peoplev Edwards, 47 NY2d 493, 497). W
concl ude that defendant’s other contentions with respect to that
evi dence are wi thout nerit.

We further conclude that the court properly denied the
pretrial notion of defendant to suppress evidence seized fromhis
honme, as well as his statements and the evidence seized from him
upon his arrest. Defendant contends that exigent circunstances
did not exist to justify the warrantless entry into his hone.
Here, the issue concerning the existence of exigent circunstances
was one of fact dependent upon the court’s determ nation of the
credibility of the police officers. “The hearing court’s
assessnent of credibility is entitled to great weight, and the
court’s determination will not be disturbed where, as here, it is
supported by the record” (Peoplev Little , 259 AD2d 1031, 1032,

lv denied 93 Ny2d 926).

Def endant contends that the conviction is not supported by
| egal |y sufficient evidence and that the verdict is against the
wei ght of the evidence. W disagree. The recantation of the
victim who testified at trial for defendant, is inherently
suspect. Her excited utterances constitute direct evidence of
defendant’ s guilt (see, People v Vigliot ti , supra ), and defendant
is further inplicated by the circunstances of his apprehension
and his statenments upon arrest. W reject defendant’s contention
that the court’s Sandoval ruling constituted an abuse of
di scretion (see, People v Gray , 84 Ny2d 709, 712), and we
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concl ude that defendant received neani ngful representation (see,
People v Baldi , 54 Ny2d 137, 146-147).

Def endant contends in a prose supplenental brief that
rebuttal testinony was inproperly received, that there was
prosecutorial m sconduct during trial and that the court erred in
failing to give a wholly circunstantial evidence charge. None of
those contentions is preserved for our review (see, CPL 470.05
[2]), and we decline to exercise our power to review themas a
matter of discretion in the interest of justice (see, CPL 470.15
[6] [a]). We have reviewed the renmaining contentions of
defendant in the prose supplenental brief and conclude that they
| ack nerit.

Def endant was sentenced as a persistent felony offender
foll ow ng a hearing pursuant to CPL 400.20. At the concl usion of
t he hearing, however, the court failed to set forth on the record
the reasons why it found that “the history and character of the
def endant and the nature and circunstances of his crim nal
conduct are such that extended incarceration and lifetine
supervi sion of the defendant are warranted to best serve the
public interest” (CPL 400.20 [1] [b]; see, Penal Law § 70.10
[2]). We therefore nodify the judgment by vacating the sentence,
and we remt the matter to Suprene Court for resentencing in

conpliance with Penal Law 8 70.10 (2) (see, Peoplev Brown , 268
AD2d 593, Ivdenied 94 NY2d 945; Peoplev Smith , 232 AD2d 586;
Peoplev Frey , 100 AD2d 728). (Appeal from Judgment of Suprene

Court, Monroe County, Mark, J. - Attenpted Murder, 2nd Degree.)
PRESENT: PIGOTT, JR, P. J., PINE, WSNER KEHOCE AND BALI O JJ.
(Filed Sept. 29, 2000.)

(1301) KA 99-05538. (Onondaga Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V CHRISTOPHER P. SMITH, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum On

appeal from a judgnment convicting himupon his plea of guilty of
attenpted robbery in the first degree (Penal Law 88 110. 00,
160. 15 [1]), defendant contends that Suprene Court should have
suppressed his witten statenents on the ground that those
statenents, although preceded by Miranda warni ngs, were obtained
by exploitation of defendant’s earlier oral statenent, which the
court suppressed on Miranda grounds.

The initial statenment was obtained on the street at the tine
of arrest. Police thereafter informed defendant of his Miranda
rights and, after defendant waived those rights, elicited his
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written confession at the police station begi nning about 30

m nutes after the arrest. The differences in time (see, Peoplev
Dunkley, 200 AD2d 499, 500, Ivdenied 83 Ny2d 871; Peoplev
Hawthorne, 160 AD2d 727, 728-729) and place (see, Peoplev
Stackhouse, 160 AD2d 822, 823-824, Ivdenied 76 NY2d 865; People
v Jacobs, 136 AD2d 796, 797) constitute such a “definite,
pronounced break in the interrogation that the defendant may be
said to have returned, in effect, to the status of one who is not
under the influence of questioning” (Peoplev Chapple, 38 Nyad
112, 115; cf., People v English , 73 NY2d 20, 24; People v Bethea,
67 Ny2d 364, 367-368). Moreover, the initial violation of
defendant's rights consisted of a single question and answer

wi t hout benefit of Miranda warnings (see, People v Bolus, 185
AD2d 1007, Iv denied 81 NY2d 785; People v Holmes, 145 AD2d 908,
908- 909, Ivdenied 74 NY2d 897) in which defendant denied guilt.
Thus, that earlier “unwarned statenment cannot be said to have
committed himto |ater confessing the crine” (Peoplev Holmes,

supra, at 909; see, People v Walke r, 267 AD2d 778, 780, Ivdenied
94 Ny2d 926; People v McGriff , 149 AD2d 952, Iv denied 74 Nyad
814). Under the circunstances, the court properly detern ned
that the taint of the initial illegality was dissipated and that

the subsequent adm nistration of Miranda warni ngs was sufficient
to protect defendant's rights. (Appeal from Judgnent of Suprene
Court, Onondaga County, Brunetti, J. - Attenpted Robbery, 1st
Degree.) PRESENT: PIGOIT, JR, P. J., PINE, WSNER, KEHOE AND
BALIO, JJ. (Filed Sept. 29, 2000.)

(1302) CAF 99-1220. (Erie Co.) -- MATTER OF NICOLE P. AND NAOMI
P. ERIE COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-
RESPONDENT; KING J., JR., RESPONDENT-APPELLANT. -- Order

unani nously affirnmed w thout costs. Menorandum Petitioner

est abl i shed by cl ear and convi nci ng evi dence that respondent
abandoned his two children (see, Social Services Law 8§ 384-b [4]
[b]; [5] [a]; Matter of Matthew YY. , ___ AD2d __ [decided July
13, 2000]). Although respondent testified that he repeatedly
attenpted to contact the children while he was in prison, his
testinmony was contradictory, thereby raising a credibility issue
to be determned by Fam |y Court (see, Matter of Ashton , 254 AD2d
773, Ivdenied 92 Ny2d 817; Matter of Ariel C. , 248 AD2d 976, Iv
denied 92 Ny2d 801; see also, Matter of | rene O. , 38 NY2d 776
777). The court’s determ nation is supported by the record and
we see no reason to disturb it. The record does not support the
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contention of respondent that petitioner discouraged himfrom
contacting his children (see, Matter of Howard R., Jr. , 258 AD2d
893, 894). (Appeal from Order of Erie County Famly Court,
Szczur, J. - Termnate Parental Rights.) PRESENT: PIGOIT, JR,
P. J., PINE, WSNER, KEHOE AND BALIO JJ. (Filed Sept. 29,
2000.)

(1303) CAF 99-07186. (Oneida Co.) -- MATTER OF ELIZABETH S.
ONEIDA COUNTY DEPARTMENT SOCIAL SERVICES, PETITIONER-RESPONDENT;
HELENA S., RESPONDENT-APPELLANT. -- Order unani nously affirned

W t hout costs. Menorandum Fam |y Court properly determ ned
that petitioner established by clear and convincing evidence that
respondent abandoned her child. A child is deemed abandoned for
t he purpose of term nating parental rights when the parent
“evinces an intent to forego his or her parental rights and
obligations as manifested by his or her failure to visit the
child and conmuni cate with the child or agency, although able to
do so and not prevented or discouraged from doing so by the
agency” for a period of six nonths inmediately preceding the
filing of the petition for abandonnment (Social Services Law 8
384-b [5] [a]; see, Social Services Law 8 384-b [4] [Db]; Matter
of Ariel C., 248 AD2d 976, Ivdenied 92 NY2d 801; Matter of Tasha
B., 240 AD2d 778). At the tinme that the petition was fil ed,
respondent was serving a lengthy termof incarceration after
bei ng convicted of felony assault and endangering the wel fare of
the child who was the subject of this proceeding. Were, as
here, a parent is incarcerated during the critical tinme period,
he or she is not relieved of all responsibility to conmunicate

( see, Matter of Ariel C.,supra , at 976-977; Matter of

Christopher Rene T., 189 AD2d 692, 693, Ivdenied 81 Ny2d 709).
The record supports the court’s finding that, while respondent
was i ncarcerated, she conmunicated with petitioner only once, by
letter, during the statutory six-nonth period. That one isol ated
contact was insubstantial and does not preclude a finding of
abandonnent (see, Matter of Oneka O. , 249 AD2d 233; Matter of
Mitchell Kirkland P., 201 AD2d 381).

Once the court determned that respondent had abandoned her
child and term nated respondent’s parental rights based on that
ground, the court properly dism ssed wthout prejudice a second
petition for permanent neglect on the ground that it was noot.
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(Appeal from Order of Oneida County Family Court, Cook, J. -
Term nate Parental Rights.) PRESENT: PIGOIT, JR, P. J., PINE
W SNER, KEHCE AND BALIO JJ. (Filed Sept. 29, 2000.)

(1304) CAF 99-7106. (Erie Co.) -- MATTER OF DENNIS T., III. ERIE
COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-RESPONDENT;
DENNIS T., JR., RESPONDENT-APPELLANT. (APPEAL NO. 1.) -- Order
unani nously affirnmed w thout costs. (Appeal from Order of Erie
County Famly Court, Szczur, J. - Term nate Parental Rights.)
PRESENT: PIGOIT, JR, P. J., PINE, WSNER KEHOE AND BALI O, JJ.
(Filed Sept. 29, 2000.)

(1305) CAF 99-7107. (Erie Co.) -- MATTER OF DENNIS T., III. ERIE
COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-RESPONDENT;
DENNIS T., JR., RESPONDENT-APPELLANT. (APPEAL NO. 2.) -- Order

unani nously affirmed w thout costs. (Appeal from Oder of Erie
County Famly Court, Szczur, J. - Placenent.) PRESENT: Pl GOIT,
JR, P. J., PINE, WSNER, KEHOE AND BALIO JJ. (Filed Sept. 29
2000.)

(1306) CAF 99-7108. (Erie Co.) -- MATTER OF DENNIS T., JR.
PETITIONER-APPELLANT, V ERIE COUNTY DEPARTMENT OF SOCIAL
SERVICES, O/B/O DENNIS T., III, RESPONDENT-RESPONDENT. (APPEAL
NO. 3.) -- Order unaninously affirmed w thout costs. (Appeal
fromOrder of Erie County Fam |y Court, Szczur, J. - Visitation.)
PRESENT: PIGOIT, JR, P. J., PINE, WSNER KEHOE AND BALI O, JJ.
(Filed Sept. 29, 2000.)

14

(1307) CAF 99-01489. (Oswego Co.) -- MATTER OF SANDRA D. HAUGER,
PETITIONER-APPELLANT, V ROBERT E. HAUGER, RESPONDENT-RESPONDENT.
-- Order unaninmously nodified on the |aw and as nodified affirnmed
wi t hout costs and nmatter remtted to Gswego County Fanily Court
for further proceedi ngs on the August 1997 petition in accordance
with the followi ng Menmorandum Family Court properly denied the
obj ections to the January 15, 1999 order of the Hearing Exam ner
di sm ssing the January 1999 petition for the support of the
parties’ younger son. The Hearing Exam ner dism ssed that
petition for lack of personal jurisdiction over respondent, a
Nevada resident. None of the criteria set forth in Famly Court
Act 8 580-201 is applicable here. Petitioner contends that there
is personal jurisdiction because respondent has paid child
support while the child was living in New York. That support,
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however, was paid pursuant to a Nevada support order, which has
since expired (see, Matter of Hauger v Hauger , 256 AD2d 1076).

We concl ude that the paynent of child support in this State
pursuant to the support order of another State is not a “basis
consistent with the constitutions of this state and the United
States for the exercise of personal jurisdiction” (Famly C Act
8§ 580-201 [8]; see, Birdsall v Melita , 260 AD2d 809, 810-811, Iv
denied 93 Ny2d 812; see also, Kulko v Sup erior Ct. of Californ ia ,
436 US 84, reh denied 438 US 908).

The court erred, however, in failing to grant the objections
to the January 13, 1999 order of the Hearing Exam ner dism ssing
t he August 1997 petition for the support of the parties’ ol der
son. Respondent’s January 30, 1998 letter to the court
constituted an appearance (see, MeyervA & B Am ., 160 AD2d 688,
689) and was sufficient to confer personal jurisdiction for the
pur poses of that proceeding (see, CPLR 320 [b]; MLaughlin
Practice Commentaries, MKinney's Cons Laws of NY, Book 7B, CPLR
C320:2, at 492). Unlike the California domciliary in Matter of
Katz (81 AD2d 145, 147, affd 55 Ny2d 904), respondent clearly
indicated a desire to participate in the proceedi ngs w t hout
jurisdictional objection. W therefore nodify the order by
granting the objections to the January 13, 1999 order of the
Heari ng Exam ner, vacating that order of the Hearing Exam ner and
reinstating the August 1997 petition, and we remt the matter to
OGswego County Family Court for further proceedi ngs on that
petition. (Appeal from Order of Oswego County Fam |y Court,
Hafner, Jr., J. - Support.) PRESENT: PIQOIT, JR, P. J., PINE
W SNER, KEHCE AND BALIO JJ. (Filed Sept. 29, 2000.)

(1308) cA 00-00587. (Erie Co.) -- MATTER OF H. KENNETH FAWCETT
AND C.E.F. ENTERPRISES, PETITIONERS-APPELLANTS, V CITY OF
BUFFALO, BUFFALO WATER BOARD, BUFFALO MUNICIPAL WATER FINANCE
AUTHORITY, AMERICAN ANGLIAN ENVIRONMENTAL TECHNOLOGIES, L.P.,
LOCAL 264-AFSCME, LOCAL 650-AFSCME, OPERATING ENGINEERS LOCAL 71
AND TEAMSTERS LOCAL 264, RESPONDENTS-RESPONDENTS. -- Judgnent
unani nously affirnmed w thout costs. Menorandum Petitioners, a
licensed master plunber and his firm comenced this CPLR article
78 proceedi ng agai nst nultiple respondents, including the Cty of
Buffalo (City) and its Water Board and Munici pal Water Finance
Aut hority, alleging that respondents viol ated General WMuini ci pal
Law 8§ 103, the conpetitive bidding statute, and other statutes
and ordi nances. Petitioners alleged that a contract awarded by
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the Water Board to respondent Anerican Anglian Environnent al
Technol ogies, L.P. (AAET) shoul d have been conpetitively bid
because the contract was a “public works” contract for
installation of water neters on properties throughout the Cty.
Petitioners also alleged that AAET is not qualified by law to do
pl umbi ng work itself or to nanage or enpl oy nonlicensed

i ndi vi dual s engaged in such work. Petitioners appeal froma

j udgment granting the notions of the City respondents and AAET to
dism ss the petition on various grounds, including failure to
state a cause of action and the Statute of Limtations.

Suprene Court properly determned that the petition fails to
state a cause of action. The contract and surroundi ng
circunstances establish that AAET is not engaged in plunbing work
without a license. Rather, AAET contractually assuned the
responsi bility for managi ng the nunicipal water system including
managi ng the "uni on enpl oyees", i.e., those workers who are
actually enployed in civil service classifications by the City
itself and who work in the City's Division of Water under the
di rect supervision of the City's Comm ssioner of Public Wrks.

Nor is there any nerit to petitioners' alternative contention
that, no matter who enpl oys those workers engaged in installing
water neters, the work necessarily involves plunbing work that
may be done only by licensed plunbers. Petitioners cite various
State and muni ci pal laws regul ati ng the busi ness, occupation or
trade of plunbing, but nothing in those |aws prohibits the City
fromdirectly enpl oying workers for the purpose of carrying out
its municipal responsibilities.

Simlarly, there is no nerit to petitioners' contention that
the August 19, 1997 nmanagenent agreenent between the Water Board
and AAET must be set aside as violative of the conpetitive
bi ddi ng requirenents of General Minicipal Law 8 103. There is an
exception to conpetitive bidding requirenments for contracts for
services requiring specialized skills or training, including
prof essi onal services or other services requiring technical

experti se (see, Matter of Burrou ghs Corp. v New York State Higher
Educ. Servs. Corp., 91 AD2d 1078, 1079-1080, Ivdenied 58 Ny2d
609; Matter of Amherst Col umbia Ambulance Serv. v Gross, 80 AD2d
719, 720; Matter of Doyle Alarm Co. v Reville, 65 AD2d 916).

That principle has been applied to contracts for the provision of
managenent services (see, Hurd v County of Erie, 34 AD2d 289,
292-294; cf., Matter of Schult z v Warren County Bd. of

Supervisors, 179 AD2d 118, 123, Ivdenied 80 Ny2d 754).
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In any event, the court properly determ ned that the
proceedi ng was not commenced within four nonths after the
determ nation to be reviewed becane final and binding (see,
Sutton v Yates County , 193 AD2d 1126, Ivdenied 82 NY2d 656;
Nickerson v City of J amestown, 178 AD2d 1003; see also, CPLR 7801
[1]). A determnation is final and binding when it "'has its
i mpact'" on a petitioner who is thereby aggrieved (Matter of
Edmead v McGuire , 67 Ny2d 714, 716, quoting Mundy v Nassau Count y
Civ. Serv. Commn. , 44 Ny2d 352, 357). Here, the admnistrative
determ nati on becane final and bi ndi ng upon petitioners no |ater
t han Septenber 1, 1997, when the nmanagenent contract went into
ef fect between the Water Board and AAET, but the proceedi ng was
not comenced until January 1999. Contrary to petitioners'
contention, there is no basis for determning the tineliness of
t he proceeding, or for postponing its accrual, based on the date
on which petitioners' attorney received the Cty Corporation
Counsel's "l egal opinion" concerning the propriety of the
determ nation at issue. (Appeals from Judgnent of Suprene Court,
Erie County, Welan, J. - CPLR art 78.) PRESENT: PIGOIT, JR ,
P. J., PINE, WSNER, KEHOE AND BALIO JJ. (Filed Sept. 29,
2000.)

(1309) CcA 00-00396. (Onondaga Co.) -- STEPHANIE JONES, AS
ADMINISTRATRIX OF THE ESTATE OF JAMES JONES, DECEASED, PLAINTIFF-
APPELLANT, V RICHARD BARTLETT AND BART-RICH PROPERTIES, A GENERAL
PARTNERSHIP, DEFENDANTS-RESPONDENTS. -- Order unani nously
affirmed wi thout costs. Menorandum We agree with plaintiff

t hat defendants should have noved to anend their answer to assert
t he defense based on Wirkers’ Conpensation Law 8 29 (6) before

I ncl udi ng that defense as one of the bases for their notion for
sunmary judgnent di smssing the anended conpl ai nt (see, Colev
Rappazzo Elec. Co. , 267 AD2d 735, 738; seealso , Murray v City of
New York , 43 Ny2d 400, 404-406, rearg dismissed 45 Ny2d 966). W
concl ude, however, that Suprene Court neverthel ess properly
granted defendants’ notion and denied plaintiff’s cross notion
for sunmary judgnent on liability on the Labor Law 8§ 240 (1) and
8 241 (6) causes of action. Plaintiff's decedent was hanging a
banner froma sign frame when he fell fromhis |adder and thus he
was not engaged in work protected by Labor Law 8 240 (1) (see,
Cook v Parish Land Co ., 239 AD2d 956; cf., Izrailev v Ficar ra
Furniture of Long Is. , 70 Ny2d 813 [involving work on an electric
sign affixed flat against a building wall]; Nevilev Deters , 175
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AD2d 597 [involving replacenment of permanent sign affixed to a
building]). Nor was the work of plaintiff's decedent protected
by Labor Law 8 241 (6) because the injuries of plaintiff's
decedent did not result froman accident in which construction,
denolition or excavation work was bei ng perfornmed (see, Vaseyv
Pyramid Co. of Buffal 0o, 258 AD2d 906, 907; Cook v Parish Land
Co.,supra ; Walton v Devi Corp., 215 AD2d 60, Ivdenied 87 Ny2d
809). The court properly granted summary judgment di snissing the
comon- | aw negl i gence cause of action because defendants
establ i shed that they were out-of-possession | andl ords who did
not retain control of the prem ses and were not contractually
obligated to maintain or repair the prem ses (see, Bakerv Getty
Oil Co. , 242 AD2d 644, 645, Ivdenied 93 Ny2d 801). Contrary to
plaintiff’s contention, the retention by defendant Bart-Rich
Properties, a |lessor, of the right to inspect the prenmses is
insufficient to raise a question of fact on this issue (see,
Dalzell v McDonald’s Corp. , 220 AD2d 638, Ivdenied 88 Ny2d 815).
In addition, plaintiff failed to raise an issue of fact whether
def endants created a dangerous condition or failed to renedy it
after receiving actual or constructive notice of it (see, Winecki
v West Seneca Post 81 13, 227 AD2d 978). (Appeal from Order of
Suprenme Court, Onondaga County, Elliott, J. - Sumrmary Judgnent.)
PRESENT: PIGOTT, JR, P. J., PINE, WSNER KEHOE AND BALI O, JJ.
(Filed Sept. 29, 2000.)

(1311) CA 00-00395. (Monroe Co.) -- MATTER OF THE FARASH
CORPORATION, MAX M. FARASH AND JALYNN, INC., PETITIONERS-
RESPONDENTS, V CITY OF ROCHESTER AND CITY OF ROCHESTER
PRESERVATION BOARD, RESPONDENTS-APPELLANTS. -- Judgnent

unani nously reversed on the |aw wi thout costs and petition

di sm ssed. Menorandum Petitioners acquired the forner Eastman
Dental Dispensary, a building at 800 East Main Street in the Gty
of Rochester that has been vacant since 1978. They obtai ned

| andmar k status for the building in 1984 and it is listed on the
Nat i onal Register of Historic Places.

On March 31, 1999, respondent City of Rochester Preservation
Board (Board) voted to deny petitioners’ application for a
Certificate of Appropriateness to denolish the | andmark structure
and redevelop the site with retail business. Petitioners
commenced this CPLR article 78 proceedi ng seeking, interalia :
judgnment ordering respondents to grant petitioners’ application
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for a Certificate of Appropriateness for denolition and ordering
respondents to issue a denolition permt.

Suprene Court remtted the nmatter to the Board to vacate its
findi ngs that econom c hardship was not proven, and that, if
proven, it would have been self-created or self-inposed. The
court further directed the Board to nmake findings that
petitioners have proved econonic hardship and that the situation
was not self-created or self-inposed. The court directed the
Board to issue a Certificate of Appropriateness for denolition
and directed petitioners to submt a specific plan for
redevel opnment of the real property that the Board shall consider
to determ ne whether a Certificate of Appropriateness for that
redevel opnent should be issued. The court further directed that
a denolition permt shall not be issued until a Certificate of
Appropri ateness for the redevel opnent plan is issued, and the
court specified that denolition not occur until a denolition
permt is issued and all appeal s are exhaust ed.

W reverse. It is well settled that an adm nistrative
determ nation concerning a | andmark designation is entitled to
deference and will not be disturbed "if it has support in the
record, a reasonable basis in law, and is not arbitrary or
capri ci ous" (Matter of Teachers In s. & Annuity Assn. of Am. v
City of New York , 82 NY2d 35, 41; see, Lutheran Church in Am. v
City of New York , 35 NY2d 121, 128, n 2; ShubertOrg.v Landma rks
Preservation Commn. o f City of N. Y., 166 AD2d 115, 120, appeal
dismissed 78 Ny2d 1006, Ivdenied 79 Ny2d 751, certdenied 504 US
946). "[T]he court may not substitute its judgnent for that of
the adm ni strative body" (ShubertOrg.vLandma rks Preservation
Commn. of City of N. Y., supra , at 120; see, Matter of Societ y
for Ethical Culture i n City of N. Y. v Spa tt, 68 AD2d 112, 116,
affd 51 Ny2d 449, rearg dismissed 52 NY2d 1073). |ssues
concerni ng the adequacy of petitioners’ subm ssions with respect
to costs and econom c hardship and the effect, if any, of neglect
of mai ntenance on the condition of the property are generally
left to the adm nistrative body (see, Matter of Lemme v Dolan
163 AD2d 717, 719). Here, the determ nation of the Board was not
irrational, arbitrary or capricious. The Board determ ned that
petitioners failed to establish econom c hardshi p because they
did not adequately explore alternative uses for the building.

The Board al so determ ned that the hardship was self-created or
sel f-i nposed t hrough negl ect of nmintenance and that petitioners’
mar keting efforts were inadequate. Thus, the petition nust be
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di sm ssed. (Appeal from Judgment of Supreme Court, Monroe
County, Galloway, J. - CPLR art 78.) PRESENT: PIGOIT, JR, P.
J., PINE, WSNER AND BALIO, JJ. (Filed Sept. 29, 2000.)

(1312) cA 00-00491. (Erie Co.) -- IT CORPORATION, PLAINTIFF-
RESPONDENT-APPELLANT, V ECOLOGY AND ENVIRONMENTAL ENGINEERING,
P.C., DEFENDANT-APPELLANT-RESPONDENT. -- Order unani nously
nodi fied on the aw and as nodified affirnmed without costs in
accordance with the followi ng Menorandum This action stens from
a project to renediate the Wellsville/Andover Landfill in
Al'l egany County. Defendant, an engineering firm was retained by
the New York State Departnent of Environmental Conservation (DEC)
to design the project, prepare the bidding docunments and nanage
the project. Plaintiff, a general contractor, was awarded the
contract by the DEC. After work began, plaintiff allegedly
encountered site conditions different fromthose represented in
t he bi ddi ng docunents and, as a result, incurred additiona
expenses and suffered delays. After defendant refused to issue
proposed change orders resolving plaintiff’s site condition
clainms, plaintiff proceeded with the project. Upon conpletion of
the project, plaintiff requested a final equitable adjustnent of
the contract price fromthe DEC. That request was deni ed by the
DEC on the ground that plaintiff failed to conply with the notice
provision of the contract. Plaintiff then appeal ed that deci sion
in accordance with the procedures set forth in the contract and
after a fact-finding proceeding, DEC s Contract Review Commttee
confirmed the determ nation denying the equitable adjustnent.

While plaintiff was pursuing its contractual rights with
respect to its request for an equitable adjustnment, it comenced
the present action agai nst defendant, seeking to hold defendant
responsible for its losses. The first three causes of action
arise fromdefendant’s alleged failure to identify and accurately
describe the site conditions in the bidding docunents. The
fourth cause of action alleges that defendant, as manager of the
project, intentionally interfered with plaintiff’s contract with
t he DEC.

Suprene Court properly granted that part of defendant’s
nmoti on seeking dismssal of the first three causes of action
based on a defense “founded upon docunentary evi dence” (CPLR 3211
[a] [1]). The disclainers and site inspection clauses set forth
in the bidding docunents and plaintiff’s contract place the
burden wholly upon plaintiff to investigate the site and to
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di scover potential problens relating to it (see, IFD Constr.

Corp. v Corddry Carpe nter Dietz & Zack , 253 AD2d 89, 93-94; Savin
Bros. v State of New York, 62 AD2d 511, 515-516, affd 47 Nyad
934). The conplaint, affidavit and affirmation submtted by
plaintiff in opposition to defendant’s notion do not allege that
def endant acted fraudulently or in bad faith, that there was
insufficient time to inspect the site or that an inspection would
have been fruitl ess (see generally , 89 NY Jur 2d, Public Wrks
and Contracts, 8 74). Nor is there any allegation that the
technical data contained in the Limted Site Data report prepared
by defendant is inaccurate, “as to the |ocation where and at the
point in time when the data was obtained”. W therefore conclude
that “the docunentary evi dence submtted [by defendant]

concl usively establishes a defense to the asserted clains as a

matter of |aw’ (Leonv Martinez , 84 Ny2d 83, 88).
In any event, the first three causes of action are barred by
the Statute of Limtations. It is not disputed that those causes

of action are subject to a three-year Statute of Limtations
(see, CPLR 214 [4], [6]) and that they accrued when plaintiff was
i njured (see, Ackerman v Price Waterhouse , 84 NY2d 535, 541).
Plaintiff contends that it was not injured until its bid was
accepted and the contract with the DEC was executed. The bid,
however, was “a binding offer to make a contract” (Daltov
Incorporated Vil. of Mineola , 256 AD2d 301, 302). In this case
it could not be withdrawn, nodified or resubmtted after the bids
were opened. Certainly by that date, if not earlier (see,
Ackerman v Price Wate rhouse, supra , at 541), plaintiff nust be
said to have relied upon defendant’s work product to its
detrinment and thus have been injured for purposes of the Statute
of Limtations. Because plaintiff waited nore than three years
after the bids were opened to commence its action, those causes
of action are time-barred (see, IFD Constr. Corp.vC orddry
Carpenter Dietz & Zac k, supra, at 92).

Furthernore, the first two causes of action charging
def endant with negligence and negligent msrepresentation fail to
state a cause of action and thus are subject to dism ssa
pursuant to CPLR 3211 (a) (7). It is well settled that
engi neers, like other professionals, may be held Iiable for
econom c injury arising fromthe negligent preparation of a
report (see, Ossining Union Free School Dist. v A nderson LaRocca
Anderson , 73 NY2d 417, 424). However, “before a party may
recover in tort for pecuniary |oss sustained as a result of
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anot her’s negligent msrepresentations there nust be a show ng
that there was either actual privity of contract between the
parties or a relationship so close as to approach that of
privity” (Prudential Ins. Co.o0 f Am. v Dewey, Ballan tine, Bushby,
Palmer & Wood , 80 Ny2d 377, 382, rearg denied 81 Ny2d 955).
Where, as here, there is no actual privity, there can be no
liability unless there is “(1) awareness that the reports were to
be used for a particular purpose or purposes; (2) reliance by a
known party or parties in furtherance of that purpose; and (3)
sone conduct by the defendants linking themto the party or

parti es and evincing defendant’s understanding of their reliance”
( Ossining Union Free S chool Dist. v Anderso n LaRocca Anderson
supra , at 425).

Even when liberally construed, the conplaint and plaintiff’s
affidavit and affirmati on do not allege any contact between the
parties before plaintiff submtted its bid or that defendant was
even aware of plaintiff's identity (see, Metral v Horn , 213 AD2d
524, 526). Although defendant may have known that potenti al
bi dders would rely upon its work to prepare their bid, the
conpl aint does not allege that defendant knew that plaintiff was
one of those bidders. Plaintiff cannot be considered a “known
party” nerely because it was a potential bidder (see, Westpac
Banking Corp. v Desch amps, 66 Ny2d 16, 19; cf., RelianceIns. C 0.
v Morris, Assocs ., 200 AD2d 728, 729). The class of potenti al
bi dders was not a “known group possessed of vested rights, marked
by a definable limt and nade up of certain conmponents” (Whitev
Guarente , 43 Ny2d 356, 361). Rather, it was an “indeterm nate
cl ass of persons who, presently or in the future, mght [act] * *
* in reliance on [defendant’s investigation]” (Ultramares Corp.v
Touche, 255 NY 170, 183; see, Marine Midland B ank v Grant
Thornton, L. L. P. , 260 AD2d 318, 319).

Finally, we conclude that the court erred in failing to
grant that part of defendant’s notion seeking dism ssal of the
fourth cause of action pursuant to CPLR 3211 (a) (1). An
essential elenent of that cause of action is an actual breach of
contract by the DEC intentionally procured by defendant w thout
justification (see, Lama Holding Co. v Smith Barney , 88 NY2d 413,
424). The critical allegation here is that “[defendant] bl anmed
[plaintiff] for its own m stakes and convinced [the DEC] to
reject [plaintiff’s] final request for an equitabl e adjustnent.
Thus, [defendant] induced [the DEC] to breach the renedi ation
contract”. The docunentary evidence submtted by defendant
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belies that allegation. That evidence establishes concl usively
that the DEC rejected plaintiff’'s final request for an equitable
adj ust ment because plaintiff submtted that request w thout first
conplying with the notice provision of the contract. The DEC s
rejection of plaintiff’s request on that ground cannot constitute
a breach of contract.

W therefore nodify the order by granting defendant’s notion
inits entirety and dism ssing the conplaint. In view of our
determ nati on, we do not address the parties’ renaining
contentions. (Appeals from Order of Suprene Court, Erie County,
NeMoyer, J. - Dismss Pleading.) PRESENT: PIGOIT, JR, P. J.,
PINE, W SNER, KEHCE AND BALI O, JJ. (Filed Sept. 29, 2000.)

(1313) CA 99-03342. (Monroe Co.) -- SUSAN C. POTTER, A/K/A SUSAN
C. DAVIE, AS DOMESTIC PARTNER AND COMMON-LAW WIFE OF CLIFFORD M.
DAVIE, PLAINTIFF-APPELLANT, V CLIFFORD M. DAVIE, DEFENDANT-
RESPONDENT. (APPEAL NO. 1.) -- Order unani nously affirnmed

wi t hout costs. Menorandum Plaintiff comenced this action
agai nst defendant, her alleged common-|aw husband, “donestic
partner”, and business partner of six years, seeking a “divorce”
and equitable distribution of the alleged “marital” property;

di vision of the alleged "donestic partnership” assets;

di ssolution of the all eged busi ness partnership; damages for
breach of an all eged busi ness partnership agreenment and
distribution of the all eged business partnership assets; and

i nposition of a constructive trust upon a condom ni um owned by
defendant in Florida. Pendente lite, plaintiff sought an order
of attachnent of defendant’s New York realty and personalty, and
al so sought exclusive use and occupancy of the Florida
condom ni um

Plaintiff appeals fromtwo orders, the first of which denied
her notions for an order of attachnent of defendant’s property in
New York and for an order granting plaintiff exclusive use and
occupancy of the Florida condom nium The second order granted
defendant’ s cross notion for summary judgnent dism ssing, insofar
as relevant herein, the first through fifth causes of action of
the anmended verified conplaint and denied plaintiff’s notion to
anmend her conplaint further.

Suprenme Court properly dismssed the first cause of action
seeki ng dissolution of the alleged common-|l aw narri age and
equitable distribution of marital property. Plaintiff's
all egations are insufficient to establish the requisite elenents
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for conmon-|aw nmarri age under the |aw of CGeorgia, Pennsylvania,

or Texas (see, Matter of Mott v Duncan Petroleum Tra nsp., 51 Nyad
289, 293-294; Searsv Sears, 267 AD2d 988, 990; Marinov
Anheuser-Busch, Inc., 182 AD2d 1073, 1074-1075, Ivdismissed 80

NY2d 924). In the anended verified conplaint, plaintiff alleged
t hat she and defendant "entered into a comon |aw marriage in
Decenber 1991 in Monroe County, New York." That is a |lega
i npossi bility because New York does not recognize a common-| aw
marri age absent contact by the parties with a jurisdiction that
recogni zes such relationship as a |l egal marriage (see, Matter of
Mott v Duncan Petrole um Transp., supra, at 292; Matter of Watts,
31 NY2d 491, 494-495; Matter of Yao You-Xi n, 246 AD2d 721).
Plaintiff further alleged that she and defendant openly and
notoriously |lived together as husband and wi fe beginning in
Decenber 1991, and have lived and travel ed toget her as husband
and wife since then. That allegation is insufficient to support
a common-| aw marri age because defendant was al ready married and
t hus was under a disability to marry, at conmon | aw or ot herw se,
in any jurisdiction (see, Traendly v Beswi ck, 268 AD2d 469; Sears
v Sears, supra, at 989).

Plaintiff further alleged that the parties commenced |iving
t oget her as husband and wife "with the intent of formalizing
t heir personal relationship upon" defendant's divorce, and that
def endant advised his children that he and plaintiff would be
marri ed upon his divorce. That allegation not only fails to
support a common-|law marriage, it refutes the essential el enent
of an agreenent by the parties to be married presently, and it
establishes that they did not enjoy a reputation as a narried
couple even within defendant's famly, let alone in the comunity

at large. In an affidavit, plaintiff averred, "l considered
nmyself married to [defendant] on the day after his divorce becane
final from[his wife]." Wether and when plaintiff "considered

[her]self" married, however, is not at issue here; rather
plaintiff was bound to denobnstrate that the parties entered into
a nutually obligatory and objectively manifested contract of
marriage. Further, plaintiff failed to show that the parties
relationship, which was adulterous and neretricious inits
inception, later took on a matrinonial character (see, Matter of
Danza, 188 AD2d 530, 531; Marino v Anheuser-Bus ch, Inc., supra,
at 1074).

The court properly dism ssed the second cause of action
seeking dissolution of an all eged donestic partnership and
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distribution of its alleged assets. An express oral agreenent
may create a “donestic partnership” between unmarried cohabiting
persons, provided that the agreenent is not based or dependent
upon illicit sexual relations for its consideration and does not
have an unlawful or imoral objective (see, Morone v Morone, 50
NY2d 481, 484-486; Paulusv Kuchler , 214 AD2d 608, 609; Kastilv
Carro, 145 AD2d 388, Iv dismissed 74 NY2d 650). However, no
agreenent will be inferred in these circunstances based upon the
quasi-marital relationship between the parties or the rendition
and acceptance of personal services (see, Morone v Morone, supra,
at 488-489; Matter of Gordon, 8 Ny2d 71, 74-76; Matosv Gadman
173 AD2d 442, 443; Donnell v Stogel, 161 AD2d 93, 96-97). 1In the
second cause of action, plaintiff expressly linked her claim of
donestic partnership to her allegation of comon-|aw marri age,
the very concept expressly rejected by the Court of Appeals in
Morone (supra, at 488-489). Plaintiff made no attenpt to satisfy
Morone’s requirenent of an express agreenent. Even if
plaintiff's allegations and avernents could be construed as
referring to an express agreenent, the agreenent would fail for

| ack of definiteness (see, Martin Delicates sen v Schumacher, 52
NY2d 105, 109), as it fails to specify what contributions and
efforts were required of plaintiff and how nmuch defendant was
required to pay her in conpensation.

Simlarly, the court properly dismssed the third and fourth
causes of action alleging a business partnership between the
parties and seeking its dissolution and the distribution of its
all eged assets. Plaintiff fails to allege the essential express
agreenment between the parties to share in both the profits and
the | osses of the business (see, Davellav Nielse n, 208 AD2d 494,
De Vito v Pokoik, 150 AD2d 331; see also, Goodstein Props. v
Rego, 266 AD2d 506, 507).

Li kewi se, the court properly dismssed the fifth cause of
action seeking inposition of a constructive trust on the Florida
condom nium A constructive trust may be i nposed when property
has been acquired in such circunstances that the hol der of the
|l egal title may not in good conscience retain the beneficial
i nterest (see, Sharp v Kosmalsk i, 40 Ny2d 119, 121). In order to
i nvoke the court's equity powers, plaintiff must show a
confidential or fiduciary relationship, a promse, a transfer in
reliance thereon, a breach of the prom se, and defendant’s unj ust
enri chnment (see, Scivoletti v Mar sala, 97 AD2d 401, 402, affd 61
NY2d 806; Sharp v Kosmalski, supra, at 121). Here, plaintiff
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does not allege that she conveyed any interest in the condom nium
in reliance on a prom se (see, Stephanv Shulma n, 130 AD2d 484).
Mor eover, she has not alleged or shown that defendant woul d be
unjustly enriched at plaintiff's expense if allowed to retain
unencunbered title to property that he al one has paid for (see,
Sylvester v Sbarra, 268 AD2d 424) and in which plaintiff |ived
rent-free for years (see, Satler v Merlis, 252 AD2d 551).

The court did not err in denying plaintiff’s notion for
excl usi ve use and occupancy of the Florida condom nium That
relief was sought under Donestic Relations Law 88 234 and 236 (B)
(5 (f), which make clear that such relief may be granted only in
a matrinonial action. Because plaintiff as a matter of |aw has
no col orable matrinoni al claimunder a theory of conmon-|aw
marri age or otherw se, there is no basis for an order granting
her excl usive use and occupancy of the Florida condom ni um (cf.
Gotlib v Ratsutsky, 195 AD2d 432, affd 83 NY2d 696; Crossv
Cross, 112 AD2d 62, 63).

We have considered plaintiff's remaining contentions and
conclude that they are without nerit. (Appeal from Order of
Suprenme Court, Mnroe County, Lunn, J. - Attachnent.) PRESENT
PIGOIT, JR, P. J., PINE, WSNER, KEHOE AND BALIO, JJ. (Filed
Sept. 29, 2000.)

(1314) CcA 99-03343. (Monroe Co.) -- SUSAN C. POTTER, A/K/A SUSAN
C. DAVIE, AS DOMESTIC PARTNER AND COMMON-LAW WIFE OF CLIFFORD M.
DAVIE, PLAINTIFF-APPELLANT, V CLIFFORD M. DAVIE, DEFENDANT-

RESPONDENT. (APPEAL NO. 2.) -- Order unani nously affirned
W t hout costs. Sanme Menorandum as i n Potter v Davie ([ appeal No.
1] = AD2d ___ [decided herewith]). (Appeal from Order of

Suprenme Court, Mnroe County, Lunn, J. - Sunmary Judgnent.)
PRESENT: PIGOIT, JR, P. J., PINE, WSNER KEHOE AND BALI O JJ.
(Filed Sept. 29, 2000.)

(1315) cA 00-00507. (Onondaga Co.) -- MATTER OF THE ESTATE OF
CHARLES J. DAVID, DECEASED. RICHARD BARNASKEY, PETITIONER-
RESPONDENT; RICHARD C. DAVID, AS ADMINISTRATOR C.T.A. OF THE
ESTATE OF CHARLES J. DAVID, DECEASED, RESPONDENT-APPELLANT. --
Order unanimously reversed on the aw with costs and petition
di sm ssed. Menorandum Petitioner purchased real property on
Crystal Lake subject to a 99-year |ease granted by the previous
owners to Charles J. David (decedent). Decedent bequeathed the
| easehold to his wi dow, Ruth, who subsequently bequeathed it to
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her children. Petitioner commenced this proceedi ng seeking to
conpel respondent, as adm nistrator C T.A of decedent’s estate,
to obtain petitioner’s consent to the assignnent of the |easehold
interest or to deliver possession of the property to petitioner.

Contrary to respondent’s contention, petitioner is not
collaterally estopped fromraising the substantive issue in this
proceedi ng based on the disnissal of a prior action brought by
petitioner in Henderson Town Court. Although the substantive
I ssue raised herein was raised in the prior action, the action
was di sm ssed on a procedural ground and the substantive issue
was not deci ded (see, Matter of Hee K. Choi v State of New York
74 Ny2d 933, 936).

Surrogate’s Court erred, however, in determ ning that Real
Property Law 8 236 applies to this proceeding and in granting the
petition based on that statute. Section 236 applies only to
| eases entered into after its effective date in 1965, and the
| ease at issue was entered into in 1961. Nor do we agree with
the court that the general anti-assignnent clause in the | ease
bars the transfer of the | easehold at issue. "On the death of
the tenant, his property was transferred to the executors of his
will by operation of law. They had capacity to take and to
di spose of it. If it had been the intention of the parties that
t he personal representatives of the tenant should not dispose of
the | ease as assets of the testator, the provision against
assi gnment shoul d have been directed to th[at] particular fact"

( Francis v Ferguson , 246 NY 516, 518-519). Absent unequivoca

| anguage in the | ease prohibiting decedent’s | egal representative
from assi gni ng decedent’s interest in the | easehold, the

provi sions of the | ease nmay not be construed to prohibit

assi gnnment of the |easehold without the petitioner’s consent,
despite a general anti-assignnent clause (see, Morrisv Canadian

Four State Holdings [ appeal No. 2], 254 AD2d 705, 706).

Therefore, petitioner is not entitled to the relief sought in the
petition. (Appeal from Order of Onondaga County Surrogate's
Court, Wells, S. - Real Property Law.) PRESENT: PIGOIT, JR, P.
J., PINE, WSNER, KEHCE AND BALIO, JJ. (Filed Sept. 29, 2000.)

(1316) CA 00-00765. (Lewis Co.) -- THOMAS P. TURCK, JR.,
PLAINTIFF-APPELLANT, V HONORABLE DANNY SALMON, MAYOR, BOARD OF
TRUSTEES OF VILLAGE OF LOWVILLE AND VILLAGE OF LOWVILLE,
DEFENDANTS-RESPONDENTS. -- Order unaninously affirnmed w thout
costs. (Appeal from Order of Suprenme Court, Lewi s County,
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Parker, J. - Summary Judgnent.) PRESENT: PIGOIT, JR, P. J.,
PINE, W SNER, KEHCE AND BALIO JJ. (Filed Sept. 29, 2000.)

(1317) cA 00-00349. (Niagara Co.) -- NORMA J. KROSS, PLAINTIFF-
RESPONDENT, V JAMES H. WILKE, DEFENDANT-APPELLANT. -- Order
unani nously affirmed with costs. Menorandum  Suprene Court
properly deni ed defendant’s notion for summary judgnent

dism ssing the conplaint. Plaintiff seeks damages for injuries
t hat she sustai ned when defendant |ost his bal ance on an

escal ator and fell backward against her. Defendant failed to
nmeet his initial burden of establishing as a matter of |aw that
he was not negligent (see, Alvarez v Prospe ct Hosp., 68 Ny2d 320
324). (Appeal from Order of Suprene Court, N agara County,
Koshi an, J. - Sunmary Judgnent.) PRESENT: PIGOIT, JR, P. J.,
PI NE, W SNER, KEHCE AND BALIO JJ. (Filed Sept. 29, 2000.)

(1317.1) KA 97-5319. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V JAMES E. ROBINSON, A/K/A MICHAEL
EVANS, DEFENDANT-APPELLANT. -- Judgnent unani nously affirned.

Menor andum  Def endant appeals froma judgnent entered foll ow ng
a jury trial convicting himof forgery in the second degree
(Penal Law 8 170.10 [2]), grand larceny in the fourth degree
(Penal Law 8§ 155.30 [4]) and other crinmes, and sentencing him as
a persistent felony offender to a termof incarceration of 15
years to life. W previously held the case, reserved decision
and remtted the natter to Suprene Court for a reconstruction
hearing to determ ne defendant’s conpetency at the tinme of tria

( People v Robinson , 270 AD2d 860). The court properly determ ned
followi ng that hearing that defendant was not an incapacitated
person at the time of trial. W reject the contention of

defendant that the court erred in finding that he is a persistent
felony offender and that a persistent felony of fender sentence is
warranted (see, CPL 400.20 [9]). The sentence is not unduly
harsh or severe. Defendant’s remaining contention raised in the
prose supplenmental brief is without nmerit. (Resubm ssion of
Appeal from Judgnent of Suprenme Court, Erie County, Tills, J. -
Forgery, 2nd Degree.) PRESENT: PIGOIT, JR, P. J., WSNER
SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1318) KA 99-05030. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V JOHN J. JONES, JR., DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed (see, Peoplev
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Lococo, 92 Ny2d 825, 827). (Appeal from Judgnent of Suprene
Court, Erie County, Buscaglia, J. - Assault, 2nd Degree.)
PRESENT: PI GOTT, JR, P. J., HAYES, HURLBUTT, SCUDDER AND
LAWTON, JJ. (Filed Sept. 29, 2000.)

(1319) KA 99-05598. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V MELVIN GRAY, DEFENDANT-APPELLANT. -
- Judgnent unani nously affirnmed. (Appeal from Judgnent of
Suprene Court, Erie County, Tills, J. - Violation of Probation.)
PRESENT: PIGOIT, JR, P. J., HAYES, HURLBUTT, SCUDDER AND
LAWION, JJ. (Filed Sept. 29, 2000.)

(1320) KA 99-05117. (Onondaga Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V DOUGLAS BLACKSHEAR, JR., DEFENDANT-
APPELLANT. -- Judgnent unani nously affirmed. Menorandum

Def endant appeals from a judgnent convicting himafter a bench
trial of five counts each of burglary in the second degree (Pena
Law 8§ 140.25 [2]) and petit | arceny (Penal Law 8 155.25).

Suprenme Court properly rejected defendant’s contention that the
court’s decision in a prior Huntley hearing suppressing
defendant’s witten statenent had col |l ateral estoppel effect on
the issues raised in a subsequent Huntley hearing with respect to
defendant’s oral statements to a detective froma different |aw
enforcenment agency. In order for the doctrine of collatera
estoppel to apply in a crimnal case, there nust be "identity of
parties; identity of issues; a final and valid prior judgnent;
and a full and fair opportunity to litigate the prior

det ermi nati on" (People v Aguilera , 82 Ny2d 23, 29-30). Here, the
i ssues raised at the second Huntley hearing were not identical to
those raised at the initial Huntley hearing, nor were they
litigated at the initial hearing.

Def endant has failed to preserve for our review his
contentions that he was denied a fair trial because the court was
bi ased and assuned the role of prosecutor (see, Peoplev Galloza ,
270 AD2d 69) and that he was denied his constitutional right to a
speedy trial (see, PeoplevWeeks ,  AD2d __ [decided May 10,
2000] ; Peoplev Davis , 263 AD2d 963, Ivdenied 93 Ny2d 1017), and
we decline to exercise our power to review those contentions as a
matter of discretion in the interest of justice (see, CPL 470.15
[6] [a]). W have considered defendant’s remai ni ng contentions
and conclude that they are without nerit. (Appeal from Judgnent
of Suprene Court, Onondaga County, Brunetti, J. - Burglary, 2nd
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Degree.) PRESENT: PIGOTT, JR, P. J., HAYES, HURLBUTT, SCUDDER
AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1321) KA 97-05521. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ANDREW C. WILLIAMS, DEFENDANT-
APPELLANT. -- Judgnent unani nously nodified on the | aw and as
nodi fied affirmed in accordance with the foll ow ng Menorandum
Def endant appeals froma judgnent convicting himafter a jury
trial of nmurder in the second degree (Penal Law 8 125.25 [1]) and
crimnal possession of a weapon in the third degree (Penal Law 8
265.02 [1]) in connection with the stabbing death of an

acquai ntance. Defendant was al so convicted of assault in the
second degree (Penal Law § 120.05 [6]) with respect to injuries
sust ai ned by a person who attenpted to stop defendant from
stabbing the victim Contrary to the contention of defendant,
the verdict finding himguilty of nurder in the second degree is
not agai nst the wei ght of the evidence (see, People v Bleakle Y,
69 NY2d 490, 495). The evidence established that defendant
chased the victimwhile wielding a knife and stabbed the victim
six times while the victimbegged for his life. The fatal wound
to the victims neck was inflicted while the unarnmed victimwas
kneel i ng and defendant was standing over him Defendant’s
contention that the conviction of assault in the second degree is
not supported by legally sufficient evidence is not preserved for
our review (see, People v Gray, 86 NY2d 10, 19).

Suprene Court erred in directing that the sentence inposed
on the count of assault in the second degree run consecutively to
t he concurrent sentences inposed on the counts of murder in the
second degree and crim nal possession of a weapon. Because the
murder was the underlying felony for the assault count, we nodify
the judgnment by providing that the sentence for assault in the
second degree shall run concurrently (see, Peoplev Laverpo ol,

267 AD2d 93, 94-95, Ivdenied 94 NY2d 904). (Appeal from
Judgnment of Suprene Court, Erie County, Buscaglia, J. - Mirder,
2nd Degree.) PRESENT: PIGOTT, JR, P. J., HAYES, HURLBUTT,
SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1322) KA 98-05626. (Onondaga Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V NAARON K. DUNBAR, DEFENDANT-
APPELLANT. -- Judgnent unani nmously nodified as a matter of

di scretion in the interest of justice and as nodified affirmed in
accordance with the foll owi ng Menorandum Def endant contends
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that the acconplice testinony was i nadequately corroborated. W
di sagree. Defendant’s participation in the two robberies was

i ndependent |y corroborated (see, People v Tillots on, 63 Ny2d 731
733). The verdict is not against the weight of the evidence

( see, People v Bleakle y, 69 Ny2d 490, 495). Defendant’s
contention that the verdict is repugnant has not been preserved
for our review (see, People v Alfaro , 66 NY2d 985, 987) and, in
any event, lacks nerit (see generally, People v Trappier , 87 Nvad
55, 58). Defendant’s contention that crimnal possession of a
weapon in the fourth degree is an inclusory concurrent count of
robbery in the second degree al so has not been preserved for our
review (see, CPL 470.05 [2]). Wre we to exercise our power to
review that contention as a matter of discretion in the interest
of justice, we would conclude that they are not inclusory
concurrent counts (see, People v Mason , 128 AD2d 812, 813, Iv
denied 70 NY2d 651). County Court properly denied defendant’s
notion to set aside the verdict pursuant to CPL 330.30 on the
ground of newl y di scovered evi dence (see, People v Pugh , 236 AD2d
810, Ivdenied 89 Ny2d 1099).

Def endant further contends that, in light of his conviction
of two counts of robbery in the second degree (Penal Law 8§ 160.10
[2]), his conviction of the noninclusory concurrent counts of
crimnal use of a firearmin the second degree (Penal Law 8§
265.08 [2]) should be reversed and the sentences inposed thereon
vacated. W agree (see, Peoplev Brown , 67 NY2d 555, 560-561,
cert denied 479 US 1093). Although the error was not preserved
for our review, we nodify the judgnment as a matter of discretion
in the interest of justice by reversing defendant’s conviction of
crimnal use of a firearmin the second degree under the second
and fifth counts of the indictnent, vacating the sentences
i nposed thereon and di sm ssing those counts of the indictnent.

W have revi ewed defendant’s remai ni ng contentions and
conclude that they lack nerit. (Appeal from Judgnent of Onondaga
County Court, Fahey, J. - Robbery, 2nd Degree.) PRESENT:

PIGOIT, JR, P. J., HAYES, HURLBUTT, SCUDDER AND LAWIQON, JJ.
(Filed Sept. 29, 2000.)

(1323) KA 97-05231. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V LEMUEL GOODMAN, DEFENDANT-
APPELLANT. -- Case held, decision reserved and matter remtted to
Suprene Court for further proceedings in accordance with the

foll owi ng Menorandum  The record does not establish whether
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def endant was present at the Sandoval hearing. W therefore hold
the case, reserve decision and renmit the nmatter to Suprene Court
for a reconstruction hearing (see, People v James, 245 AD2d 1115;
People v Johnson, 206 AD2d 874, 875). (Appeal from Judgnent of
Suprene Court, Erie County, Tills, J. - Robbery, 2nd Degree.)
PRESENT: PIGOTT, JR, P. J., HAYES, HURLBUTT, SCUDDER AND
LAWTON, JJ. (Filed Sept. 29, 2000.)

(1324) KA 99-05254. (Onondaga Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V JOE MOORE, III, DEFENDANT-
APPELLANT. -- Judgnent unani mously affirmed. Menorandum

Def endant appeals froma judgnent convicting himafter a jury
trial of murder in the second degree (Penal Law 8§ 125.25 [1]),
crimnal possession of a weapon in the second degree (Penal Law 8
265.03 [2]) and conspiracy in the fourth degree (Penal Law 8§
105.10 [1]). County Court did not abuse its discretion in
consolidating for trial the indictnment chargi ng defendant with
conspiracy and the indictnment charging himw th the remaining
counts of which he was convicted (see, CPL 200.20 [4], [5]).
Evi dence of the conspiracy to rob a specific nobile honme was
materi al and adm ssi bl e as evidence-in-chief to establish
defendant’s notive and intent with respect to the nurder that
occurred in that same nobile honme and thus the of fenses charged
in both indictnents were joinable for trial purposes pursuant to
CPL 200.20 (2) (b) (see, Peoplev Bongarz one, 69 Ny2d 892, 895).
The court properly denied defendant’s request for a m ssing
W tness charge. The record does not indicate that the w tnesses
woul d have provided testinony favorable to the People or that the
W tnesses were in the People s control (see, Peoplev Vigliot ti,
270 AD2d 904, 905; People v Youngblood, 261 AD2d 960, Ivdenied
93 NY2d 1029; People v Bessard , 148 AD2d 49, 53-54, Ivdenied 74
NY2d 845; see generally, People v Gonzalez, 68 NY2d 424, 427-
428). We reject defendant’s contention that the adm ssion of the
statenent of the codefendant, who did not testify, violated
defendant’ s rights under Bruton v United State s (391 US 123).
That statenent did not incul pate defendant or even nention his
name. The hearsay statenent was properly admitted in evidence as
a declaration by a coconspirator “during the course and in
furtherance of the conspiracy” (Peoplev Tran, 80 Ny2d 170, 179,
rearg denied 81 NY2d 784; see, People v Owusu, 234 AD2d 893, Iv
denied 89 NY2d 1039).

101



Def endant’s contention that the conviction of nmurder in the
second degree is not supported by legally sufficient evidence is

not preserved for our review (see, Peoplev Gray, 86 Ny2d 10,
19). In any event, the evidence, viewed in the |ight nost
favorable to the prosecution, establishes the essential elenents
of the crine beyond a reasonabl e doubt (see, Peoplev Contes, 60

NY2d 620, 621). The verdict is not against the weight of the
evi dence. Based on our review of the record, we conclude that
the jury gave the evidence the weight it should be accorded (see,
People v Bleakley, 69 NY2d 490, 495). Although defendant
contends that certain witnesses were unworthy of belief, matters
of credibility are within the province of the jury (see, Peoplev
Gruttola, 43 Ny2d 116, 122). The testinony of those w tnesses
was not incredible as a natter of |aw (see, People v Johnson , 256
AD2d 1157, Ivdenied 93 Ny2d 875; People v Steele, 168 AD2d 937,
938- 939, Ivdenied 77 NY2d 967). (Appeal from Judgnent of
Onondaga County Court, Milroy, J. - Mirder, 2nd Degree.)

PRESENT: PIGOTT, JR, P. J., HAYES, HURLBUTT, SCUDDER AND
LAWION, JJ. (Filed Sept. 29, 2000.)

(1326) KA 99-5386. (Cattaraugus Co.) -- PEOPLE OF THE STATE OF
NEW YORK, PLAINTIFF-RESPONDENT, V EDWARD MORGAN, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum

Def endant appeal s from a judgnent convicting himupon his plea of
guilty of attenpted burglary in the third degree (Penal Law 88
110. 00, 140.20). The knowing, intelligent and voluntary wai ver
by defendant of the right to appeal enconpasses his contention
that County Court abused its discretion in denying his request
for an adjournnment to retain new counsel (see, Peoplev Dunkins
231 AD2d 587, 588, Ivdenied 89 NY2d 863). In any event, we
conclude that, in light of the statenment by defendant that he had
"no problem with the representation of assigned counsel, the
court did not abuse its discretion in denying that request (see,
People v Erber , 210 AD2d 250, 251, Ivdenied 85 NY2d 861). The
wai ver by defendant of the right to appeal al so enconpasses his
chal | enges to the factual sufficiency of the plea allocution and
the severity of the sentence (see, Peoplev Harris , 233 AD2d 959,
Iv denied 89 NY2d 1094; PeoplevZimmerman , 219 AD2d 848, Iv
denied 88 Ny2d 856). (Appeal from Judgnment of Cattaraugus County
Court, Honelein, J. - Attenpted Burglary, 3rd Degree.) PRESENT
PIGOTT, JR, P. J., HAYES, HURLBUTT, SCUDDER AND LAWION, JJ.
(Filed Sept. 29, 2000.)
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(1327) CAF 99-07109. (Oneida Co.) -- MATTER OF ANNE MARIE HOAGE,
PETITIONER-APPELLANT, V MARK C. HOAGE, RESPONDENT-RESPONDENT. --
Order unani mously affirmed wi thout costs. Menorandum Famly
Court did not abuse its discretion in ordering joint custody of
the parties’ children and awardi ng physi cal placenent of the
children to respondent. The court properly considered the
totality of the circunstances (see, Eschbach v Eschb ach, 56 Nvyad
167, 172) in determning that both parents are capable of raising
the children, but that respondent had provided a nore stable

envi ronment and had been nore consistent in the care of the
children. Although petitioner contends that the court failed to
address the issue whether the children were safe while with
respondent at his autonobile repair business, there was testinony
concerning the activities of the children while they were at the
busi ness, and the court was provided wth photographs of the

busi ness and the area in which the children were | ocated while
respondent was working. W perceive no error in the court's
failure to address that issue specifically. Furthernore, the
court properly considered the fact that petitioner noved in and
out of the marital residence several tines, and the court had the
opportunity to assess the credibility of the witnesses with
respect to that issue. The court’s determnation that the best
interests of the children are served by awardi ng physi cal

pl acenent to respondent is entitled to great deference (see,

Matter of Paul C. v T racy C., 209 AD2d 955, 956), and we decline
to disturb it. (Appeal from Order of Oneida County Fam |y Court,
Cook, J. - Custody.) PRESENT: PIGOIT, JR, P. J., HAYES,
HURLBUTT, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1328) CAF 99-07010. (Oneida Co.) -- MATTER OF NATHAN YODER,
PETITIONER-RESPONDENT, V DEBORAH YODER, RESPONDENT-APPELLANT. --
Order unaninously affirmed without costs for reasons stated in
deci sion at Oneida County Fam |y Court, Cook, J. (Appeal from
Order of Oneida County Famly Court, Cook, J. - Visitation.)
PRESENT: PIGOIT, JR, P. J., HAYES, HURLBUTT, SCUDDER AND
LAWION, JJ. (Filed Sept. 29, 2000.)

(1329) CAF 00-00439. (Oneida Co.) -- MATTER OF HAROLD C. HEINTZ,
JR., PETITIONER-APPELLANT, V ANNE G. HEINTZ, RESPONDENT-
RESPONDENT. -- Order unaninously affirnmed w thout costs.

Menorandum  Petitioner appeals froman order that denied his
petition and granted the cross petition of respondent for sole
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custody of the parties’ son. Although Famly Court erred in
awar di ng tenporary custody of the child to respondent w thout
conducting an evidentiary hearing, there is no need to reverse on
t hat basis because the court subsequently conducted a ful

cust ody hearing (see, Matter of Smith v Patrowski, 226 AD2d
1073). The record does not support the contention of petitioner
that he was prejudiced by the tenporary order, which allegedly
created a presunption in favor of respondent. The record
supports the court’s determ nation that, given the inability of
the parties to communicate with each another, joint custody is
not appropri ate (see, Matter of Forake r v Foraker, 245 AD2d
1122). Gving due deference to the court, which was able to view
the witnesses and best assess their credibility, we conclude that
the court’s determ nati on awardi ng custody to respondent and
permtting respondent and the child to live in Fayetteville has a
sound and substantial basis in the record (see, Matter of

Winkelman v Furey, ____ AD2d ___ [decided June 16, 2000]).

Finally, given the |lack of evidence that the child is suffering
from psychol ogi cal problenms, we cannot conclude that the court
abused its discretion in failing to order the parties and the
child to submt to a psychol ogi cal eval uati on (see, Matter of

Paul C. v Tracy C., 209 AD2d 955). (Appeal from Order of Oneida
County Famly Court, Cook, J. - Custody.) PRESENT: PIGOIT, JR,
P. J., HAYES, HURLBUTT, SCUDDER AND LAWION, JJ. (Filed Sept. 29,
2000.)

(1330) CAF 99-07179. (Oneida Co.) -- MATTER OF WILLIAM ROSS,
PETITIONER-RESPONDENT, V TRACEY TRENTO, RESPONDENT-APPELLANT. --
Order unaninously affirmed wi thout costs. Menorandum
Petitioner, WIIliam Ross, brought this proceeding in June 1998
seeking to nodify an order entered three nonths earlier upon the
consent of the parties, awardi ng sole custody of their child to
respondent. Famly Court properly granted the petition follow ng
a hearing. “It is well established that alteration of an

est abl i shed custody arrangenent will be ordered only upon a
showi ng of a change in circunstances which reflects a real need
for change to ensure the best interest of the child” (Matter of
Irwin v Neyland, 213 AD2d 773; see, Matter of Hillia rd v Peroni,

245 AD2d 1107, 1108). Petitioner asserted that a change in

cust ody was warranted because respondent agreed to allow the
child to reside with him the child was in fact residing with
him and respondent was unable to handle the child. The
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testinmony at the hearing established that the child woul d be
unruly when residing with respondent, but behaved appropriately
when residing with petitioner during the schedul ed visitation.
Petitioner offered into evidence a note signed by respondent on
May 23, 1998, acknow edging that the child was now residing with
petitioner.

We agree with the court that petitioner established a change
in circunmstances based on the difficulty experienced by
respondent in raising the child in her hone. Although respondent
testified that the child was unruly due to petitioner’s
interference with the child s relationship with her (see
generally, Perez v Pe rez, 239 AD2d 868, 869), petitioner denied
engagi ng in such conduct. The conflicting testinony presented a
matter of credibility for the court to resolve, and its
determnation is entitled to great wei ght (see, Paul G.v Donna
G., 175 AD2d 236, 237; see also, Matter of Moreau v Sirles, 268
AD2d 811, Ivdenied 95 Ny2d 752). The court properly considered
and wei ghed the appropriate factors (see, Eschbach v Eschb ach, 56

NY2d 167, 172-173; Matterof PaulC.v T racy C., 209 AD2d 955,
956), and its determnation has a sound and substantial basis in
the record (see, Matter of Taber v Taylor, 238 AD2d 696, 697).

(Appeal from Order of Oneida County Fam |y Court, Mrgan, J. -
Custody.) PRESENT: PIGOIT, JR, P. J., HAYES, HURLBUTT, SCUDDER
AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1331) CAF 99-07215. (Erie Co.) -- MATTER OF LYNN M. CASTRO,
PETITIONER-APPELLANT, V ROBERT E. POLLUM, SR., RESPONDENT-
RESPONDENT. -- Order unani nously affirmed wi thout costs. (Appeal

fromOder of Erie County Famly Court, Mx, J. - Custody.)
PRESENT: PIGOTT, JR, P. J., HAYES, HURLBUTT, SCUDDER AND
LAWION, JJ. (Filed Sept. 29, 2000.)

(1332) CA 99-01500. (Livingston Co.) -- MARLIN S. JAMES,
INDIVIDUALLY AND AS LIMITED ADMINISTRATOR OF THE ESTATE OF MARY
BETH JAMES, DECEASED, AND MARLIN S. JAMES, PARENT AND NATURAL
GUARDIAN OF KAITLYN JAMES, AN INFANT UNDER THE AGE OF 14 YEARS,
PLAINTIFF-APPELLANT, V DONALD LE FEBER AND DAVID L. LE FEBER,
D/B/A LE FEBER FARMS, AND LE FEBER FARMS, INC., DEFENDANTS-
RESPONDENTS. -- Order unani nously affirnmed w thout costs.

Menmor andum At approximately 6:30 p.m on Qctober 2, 1996, Val
Patterson failed to stop at an intersection because of
conplications arising fromhis diabetic condition. Patterson's
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vehi cl e struck anot her vehicle, which then struck the vehicle
operated by plaintiff’s decedent. Patterson has no nenory of the
accident or his activities for several hours before the accident.
Plaintiff comrenced an action agai nst Patterson and the driver of
the vehicle struck by Patterson. After concluding depositions in
that action, plaintiff commenced the instant action alleging that
def endants, who enpl oyed Patterson as a farm| aborer, are |iable
for his negligence under the doctrine of respondeat superior
because he was operating his vehicle in the course of his

enpl oynent .

Suprene Court properly granted defendants’ notion for
sunmary judgnent dismssing the conplaint. Defendants sustai ned
their initial burden of establishing as a matter of |aw that they
had not directed Patterson’s activities for at |east two hours
before the accident. Plaintiff’s unsubstanti ated allegati ons and
assertions are insufficient to defeat defendants’ notion (see
generally, Zuckerman v City of N ew York, 49 Ny2d 557, 562). The
contention of plaintiff that facts essential to justify his
opposition to the notion are within the exclusive possession of
def endants (see, CPLR 3212 [f]; Terranovav Emil, 20 NY2d 493,
497) is unavailing. Defendants have been deposed by plaintiff
and, in any event, another person having know edge of Patterson's
activities has al so been deposed by plaintiff. (Appeal from
Order of Supreme Court, Livingston County, Cicoria, J. - Sunmary
Judgment.) PRESENT: PIGOIT, JR, P. J., HAYES, HURLBUTT,
SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1333) CA 99-01520. (Erie Co.) -- MARK A. SOBOL, PLAINTIFF-
RESPONDENT-APPELLANT, V K MART CORPORATION, B&W LIMITED
PARTNERSHIP AND JAMES V. WELCH, INDIVIDUALLY AND/OR AS GENERAL
PARTNER AND/OR PARTNER AND/OR LIMITED PARTNER OF B&W LIMITED
PARTNERSHIP, DEFENDANTS-APPELLANTS-RESPONDENTS. -- Order

unani nously affirmed w thout costs. Menorandum  Suprene Court
properly denied that part of defendants' notion for sumrmary
judgnent dism ssing the Labor Law 8 240 (1) claim Defendants
failed to establish as a matter of law that plaintiff was injured
in the course of perform ng routine maintenance rather than
repairing the sign (see, Smith v Shell Oi ICo. , 85 Ny2d 1000,
1002; lzrailev v Ficarra F urniture of Long Is. , 70 Ny2d 813,

815). (Appeals from Order of Suprene Court, Erie County,

O Donnell, J. - Summary Judgnent.) PRESENT: PIGOIT, JR, P. J.
HAYES, HURLBUTT, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)
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(1334) CA 00-00552. (Monroe Co.) -- THOMAS P. CLAFFEY, ET AL.,
PLAINTIFFS, V RICHARD J. CROSS, ET AL., DEFENDANTS. COUNTY OF
MONROE, THIRD-PARTY PLAINTIFF-APPELLANT, V SEALCOATING, INC
THIRD-PARTY DEFENDANT-RESPONDENT. -- Judgnent unani nously
affirmed with costs for reasons stated in decision at Suprene
Court, Galloway, J. (Appeal from Judgnent of Supreme Court,
Monroe County, Galloway, J. - Indemification.) PRESENT:
PIGOTT, JR, P. J., HAYES, HURLBUTT, SCUDDER AND LAWICN, JJ.
(Filed Sept. 29, 2000.)

L4

(1335) CA 00-00482. (Erie Co.) -- MICHAEL P. BOOTH AND APRIL
BOOTH, PLAINTIFFS-RESPONDENTS, V 3669 DELAWARE, INC., DEFENDANT,
BENDERSON DEVELOPMENT COMPANY, INC., AND NORTHEAST MECHANICAL,
INC., DEFENDANTS-APPELLANTS. -- Order unaninously reversed on the
| aw wi t hout costs and notion to renew denied. Menorandum
Plaintiffs commenced this action alleging Labor Law viol ations
and negligence. On a prior appeal, we reversed insofar as
appeal ed from an order that denied the notions of Benderson

Devel opnent Conpany, Inc. and Northeast Mechanical, Inc.
(defendants) to dismss the conplaint against themon the ground
of release, and the Court of Appeals affirnmed our order (Boothv
3669 Delaware, 242 AD2d 921, affd 92 NY2d 934). Plaintiffs
thereafter noved in Suprenme Court to renew the prior notions
based on newly di scovered evidence. The court inprovidently
exercised its discretion in granting plaintiffs’ notion to renew
and denying the notions. Qur prior reversal of Suprene Court’s
order was not conditioned upon any subsequent event and thus
constituted the law of the case “‘until nodified or reversed by a
hi gher court’” (Rohring v City of Nia gara Falls, 185 AD2d 685, Iv
denied 82 NY2d 662). |In any event, plaintiffs were not entitled
to renewal because they did not show due diligence in presenting
the allegedly new evidence to Suprene Court; plaintiffs waited
over a year after they had obtained the evidence before seeking

renewal (see, Cannistrav Gibb ons, 224 AD2d 570, 571-572; Levitt
v County of Suffolk, 166 AD2d 421, 422-423, Ivdismissed 77 Nyad
834; see also, Matter of 2 56 Bergen Hous. Corp. v 256 Bergen

Assocs., 225 AD2d 785). (Appeals from Order of Suprene Court,
Erie County, Burns, J. - Renewal.) PRESENT: PIGOIT, JR, P. J.,
HAYES, HURLBUTT, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1336) CA 00-00648. (Niagara Co.) -- NAFTILOS PAINTING, INC.,
PLAINTIFF, V CIANBRO CORPORATION, ET AL., DEFENDANTS. (ACTION

107



NO. 1.) CIANBRO CORPORATION, PLAINTIFF, V ATLAS MAINTENANCE
COMPANY, INC., ET AL., DEFENDANTS. (ACTION NO. 2.) NAFTILOS
PAINTING, INC., PLAINTIFF-RESPONDENT, V THE VALSPAR CORPORATION,
DEFENDANT-APPELLANT. (ACTION NO. 3.) -- Order unani nmously
reversed on the | aw w thout costs, notion granted and conpl ai nt
di sm ssed. Menorandum Naftilos Painting, Inc. (plaintiff), the
plaintiff in action No. 3, was the painting subcontractor in
connection with a renovation of the south Grand |sland bri dges.
The defendant in that action, The Val spar Corporation
(defendant), supplied the paint specified for the project by the
owner of the bridges, the New York State Thruway Authority.
After the project was conpleted, extensive rusting appeared on
the bridges. The general contractor required plaintiff to
remedi ate the rusting at its own expense.

Suprene Court erred in denying defendant's notion for
summary judgnment dismssing the conplaint. None of the
negl i gence and/ or negligent m srepresentati on causes of action is
predi cated upon "the violation of a | egal duty independent of
that created by the contract” (ScottvKeyCorp , 247 AD2d 722,
725), and thus the first three causes of action of the conplaint
shoul d have been di sm ssed (see, Clark-Fitzpatric k, Inc. v Long
Is. R. R. Co. , 70 Ny2d 382, 389-390; Scottv KeyCorp, supr a, at
725; Alamo Contract Bldrs. v CTF Hotel Co. , 242 AD2d 643, 644).

The court further erred in failing to dismss the fourth and
fifth causes of action, predicated upon the breach of express and
inmplied warranties of fitness of use for a particul ar purpose.
Each of the invoices reflecting the sale of paint and paint
t hi nner by defendant to plaintiff contained a conspi cuous and
thus effective disclainmer of all warranties, including that of
fitness for a particul ar purpose (see, UCC 1-201 [10]; 2-316 [2];
Travelers Ins. Cos. v Conrad, Inc. , 233 AD2d 890, 891).

Further, even assuning, arguendo, the existence of an issue
of fact relative to any negligence or breach of warranty cause of
action, we conclude that defendant established that no all eged
defect in the paint or paint thinner sold by defendant to
plaintiff was a proxi mate cause of the rusting of the bridges,
and plaintiff failed to raise an issue of fact in that regard
( see generally, Alvare z v Prospect Hosp. , 68 NY2d 320, 324).
(Appeal from Order of Supreme Court, N agara County, Joslin, J. -
Summary Judgnent.) PRESENT: PIGOIT, JR, P. J., HAYES,
HURLBUTT, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)
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(1339) cA 00-00493. (Erie Co.) -- ENRIQUE MUJICA, PLAINTIFF-
RESPONDENT-APPELLANT, V STATE UNIVERSITY CONSTRUCTION FUND,
DEFENDANT-APPELLANT-RESPONDENT. STATE UNIVERSITY CONSTRUCTION
FUND, THIRD-PARTY PLAINTIFF, V ARRIC CORP., THIRD-PARTY
DEFENDANT-APPELLANT. (APPEAL NO. 1.) -- Judgnent unani nously
nodi fied on the aw and as nodified affirned wthout costs and
new trial granted on damages for future pain and suffering only
unl ess plaintiff, within 20 days of service of a copy of the
order of this Court with notice of entry, stipulates to reduce
the verdict for future pain and suffering to $500, 000, in which
event the judgment is nodified accordingly and as nodified
affirmed w thout costs in accordance with the follow ng

Menor andum Wil e perform ng asbestos renoval work in July 1990,
plaintiff stepped into a manhole, tearing the posterior cruciate
liganment in his right knee. Plaintiff underwent surgery in April
1991, at which tinme hardware was inserted in his knee. The
hardware was renoved in Decenber 1991. Plaintiff, who was 19
years old at the time of his injury, continues to experience
swelling and pain in his knee and walks with a linp. W concl ude
that Suprenme Court properly structured the judgnent pursuant to
CPLR article 50-B. W further conclude that the jury s award of
$1, 000,000 for future pain and suffering “deviates materially
from what woul d be reasonabl e conpensati on” (CPLR 5501 [c]; see
also, Prunty v YMCA o f Lockport , 206 AD2d 911). In our view, the
hi ghest anpunt of damages justified by plaintiff’s evidence of
future pain and suffering is $500,000. W nodify the judgnent,
therefore, by vacating the award of damages for future pain and
suffering, and we grant a new trial on damages for future pain
and suffering only unless plaintiff, within 20 days of service of
a copy of the order of this Court with notice of entry,
stipulates to reduce the verdict for future pain and suffering to
$500, 000, in which event the judgnent is nodified accordingly and
as nodified affirmed. (Appeals from Judgnent of Suprene Court,
Erie County, Gorski, J. - Negligence.) PRESENT: PIGOIT, JR, P
J., HAYES, HURLBUTT, SCUDDER AND LAWION, JJ. (Filed Sept. 29,
2000.)

(1340) CcA 00-00512. (Erie Co.) -- ENRIQUE MUJICA, PLAINTIFF-
RESPONDENT, V STATE UNIVERSITY CONSTRUCTION FUND, DEFENDANT-
APPELLANT. STATE UNIVERSITY CONSTRUCTION FUND, THIRD-PARTY
PLAINTIFF, V ARRIC CORP., THIRD-PARTY DEFENDANT-APPELLANT.
(APPEAL NO. 2.) -- Appeal unaninously dism ssed without costs
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( see, Smith v Catholic Med. Ctr. , 155 AD2d 435; seealso , CPLR
5501 [a] [1]). (Appeal from Order of Suprene Court, Erie County,
Gorski, J. - Set Aside Verdict.) PRESENT: PIGOIT, JR, P. J.,
HAYES, HURLBUTT, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1341) cA 00-00681. (Onondaga Co.) -- UNITED STATES FIDELITY AND
GUARANTY COMPANY, PLAINTIFF-APPELLANT, V THE NEW YORK SUSQUEHANNA
AND WESTERN RAILWAY CORP., DEFENDANT-RESPONDENT. -- Judgnent
unani nously nodified on the |aw and as nodified affirnmed w thout
costs in accordance with the foll owi ng Menorandum | n Septenber
1987, Janes VanFl eet, an enpl oyee of defendant, sustained
injuries in Gakland, New Jersey, when he was pinned between a
Gradall and a Chevrolet pick-up truck, both owned by defendant.
Plaintiff, which issued a business auto policy to defendant’s
parent corporation, was notified of the accident in April 1989.
I n August 1990, VanFleet commenced an action under the Federa
Enpl oyers' Liability Act (45 USC § 51 etseq .) in Federal
district court against defendant and its parent corporation.
Upon being served with the sunmons and conplaint in that action
def endant forwarded themto its insurance agent and to its
attorneys. Plaintiff assunmed the cost of defendant’s defense in
t he VanFl eet action by paying the fees of defendant’s attorneys.
Plaintiff comrunicated regularly with defendant’ s attorneys,
requesting information and docunents. Plaintiff never sent a
reservation of rights or disclainmer letter.

Trial of the VanFl eet action was scheduled to comence in
| at e Septenber 1991. Defendant’s attorneys engaged in settlenent
di scussions with VanFl eet’s attorney. Six days before trial was
to comence and on the eve of a settlenent conference with the
court, plaintiff indicated that it was considering disclaimng
coverage on the grounds that defendant failed to provide pronpt
notice of the accident, the policy excludes coverage for injuries
to enpl oyees of the insured, and the Gradall is not a covered
auto within the policy definition. Defendant’s attorney objected
on the ground that plaintiff had not reserved its rights to
di scl ai mon any ground and that plaintiff’s |late notice of
di scl ai mer was jeopardizing a favorable settlenent of the case.
Plaintiff indicated that it would pay the settlenent anount only
i f defendant agreed to litigate the coverage issues and, if
coverage was not found, to reinburse plaintiff for the anount of
the settlement as well as the costs of defending the action.
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Def endant signed the agreenent and the VanFl eet action was
settl ed.

Plaintiff then commenced this declaratory judgnent action,
seeking a declaration that it was not obligated to defend or
i ndemmi fy defendant in the VanFl eet action. Defendant contended
that plaintiff had failed to conply with Insurance Law § 3420 (d)
and therefore had waived its right to assert defendant’s |ate
notice and the policy exclusions as grounds for disclainmer.
Plaintiff countered that |nsurance Law 8§ 3420 (d) does not apply
because the accident occurred in New Jersey, and that it could
not be equitably estopped from asserting |lack of coverage because
def endant had failed to denonstrate prejudice.

Suprenme Court denied plaintiff’s notion for summary
judgnment, granted defendant’s cross notion for sunmary judgnment
and di sm ssed the conplaint. The court concluded that |nsurance
Law 8§ 3420 (d) applied despite the occurrence of the accident
outside of New York and that plaintiff's failure to provide a
tinmely disclainmer precluded plaintiff fromcontending that
def endant’ s notice was untinely, that the enpl oyee exclusion
applies and that the Gradall is not a covered auto.

We agree with the court that plaintiff is obligated to
defend and i ndemify defendant, but our reasoning differs. W
concl ude, however, that the court erred in dism ssing the
conpl ai nt (see, Boyd v Allstate Life Ins. Co., 267 AD2d 1038,
1039; Tumminello v Tummine llo, 204 AD2d 1067). W nodify the
judgnment, therefore, by vacating the provision dismssing the
conpl ai nt.

The court erred in concluding that Insurance Law § 3420 (d)
applies. That section, by its terns, applies only to accidents

“occurring within this state” (see, American Ref-Fue | Co. of
Hempstead v Employers Ins. Co. of Wausau, 265 AD2d 49, 52;
Brennan v Liberty Mut . Fire Ins. Co., 204 AD2d 675, 676; Kamyr,
Inc. v St. Paul Surpl us Lines Ins. Co., 152 AD2d 62, 67). W

concl ude, however, that plaintiff is equitably estopped “from
asserting that the policy does not cover the clainf (ODowdv

American Sur. Co. of N.Y., 3 Ny2d 347, 355; see also, Schiff
Assocs. v Flack, 51 NY2d 692, 699; Monroe County Water A uth. v
Travelers Ins. Co., 195 AD2d 1043, 1044). Plaintiff undertook

the defense of the VanFleet action and did not reserve its rights
under the policy. Although defendant was represented by the
attorneys of its choice, the attorneys shared information with
plaintiff, provided plaintiff with status reports, conducted
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depositions with the approval of plaintiff and entered into
settlement discussions with plaintiff’'s know edge. Plaintiff’s
first assertion of a possible disclainmer on the eve of the

settl ement conference placed in jeopardy a favorable settl enent
negoti ated by defendant’s attorneys, and forced defendant to
agree to litigate the coverage issues in order to save the
settlenent. In our view, defendant denonstrated prejudice from
the late disclainmer sufficient to estop plaintiff from asserting
that there was no coverage (see, Monroe County Wa  ter Auth. v
Travelers Ins. Co., s upra, at 1044; cf., Fairmont Funding v Utica
Mut. Ins. Co., 264 AD2d 581). (Appeal from Judgnent of Suprene
Court, Onondaga County, Stone, J. - Declaratory Judgnent.)
PRESENT: PIGOTT, JR, P. J., HAYES, HURLBUTT, SCUDDER AND
LAWTON, JJ. (Filed Sept. 29, 2000.)

(1342) CcA 00-00248. (Chautauqua Co.) -- MATTER OF SUSAN J. HALL,
PETITIONER-APPELLANT. MARGARET A. GLENN AND CYNTHIA A. NYGAARD,
AS CO-TRUSTEES OF TRUST FORMED UNDER THE LAST WILL AND TESTAMENT
OF DAVID G. GLENN, DECEASED, RESPONDENTS-RESPONDENTS. -- Order
unani mously nodi fied on the aw and as nodified affirnmed w thout
costs and natter remtted to Suprenme Court for further
proceedi ngs in accordance with the foll ow ng Menorandum
Petitioner commenced this proceeding in Supreme Court seeking to
revoke letters of trusteeship granted to respondents as co-
trustees of a trust formed under the last will and testanent of
David G G enn. By order of Surrogate’s Court, petitioner and
respondents were appoi nted trustees of a trust conprised of
shares of stock in the d enn-Jankowski Agency, Inc. (Agency), an
i nsurance agency. Petitioner alleges that respondents woul d not
cooperate with her as a co-trustee, refused to provide her with
any docunents concerning the Agency, and conceal ed potenti al
agreenents and transactions concerning the Agency. Respondents
counterclaim seeking the renoval of petitioner as a co-trustee
all eging that petitioner was in direct conpetition with the
Agency, thus justifying her renoval as a co-trustee. After a
hearing, Suprene Court dism ssed petitioner’s application and
granted the counterclaim revoking the letters of trusteeship
granted to petitioner as a co-trustee w thout appointing an
I ndependent trustee to serve in her place. W now nodify.
Petitioner contends that, because of the prior Surrogate’s
Court order, respondents are precluded by res judicata and
coll ateral estoppel fromchallenging petitioner’s appointnent as
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a co-trustee. Petitioner’s contention is inproperly raised for
the first time on appeal and thus is not properly before us (see,
Sanders, P. C. v Sand ers, Architects, 140 AD2d 787, 788). By
failing either to plead those defenses in a reply to the
counterclaim or to nake a tinmely notion to dism ss the
countercl ai mon those grounds, petitioner has waived her right to
assert those defenses (see, CPLR 3211 [e]; Ouyangv Jeng, 260
AD2d 618, 619-620; Pacev Perk, 81 AD2d 444, 461-462; see also,
Mayers v D’Agostino, 58 NY2d 696, 698).

A court may in its discretion renove a trustee for various
reasons, including that the trustee is “unsuitable to execute the
trust” (EPTL 7-2.6 [a] [2]; see, Stolzv New York Cent. R. R.

Co., 7 Ny2d 269, 273-274, rearg denied 7 Ny2d 995). If the
personal interests of a trustee conflict with her interest as a
trustee, the court may renove her as a trustee (see, Pylev Pyle,
137 App Div 568, affd 199 Ny 538). While there has been no
showi ng of any inproper conduct by petitioner to this point, we
cannot say that the court abused its discretion in renoving her
as a co-trustee due to her inherent conflict of interest. Under
t he circunstances of this case, however, the court should have
appoi nted an i ndependent trustee in her place (see, Matter of

Angell, 268 App Div 338, 345-346, affd 294 NY 923).

The court abused its discretion in dismssing petitioner’s
application seeking to revoke letters of trusteeship granted to
respondents as co-trustees. The evidence established that
respondents refused to cooperate with petitioner by excluding her
from neeti ngs and deci si ons concerning the Agency, and refused to
turn over financial and other docunments requested by petitioner.
Respondents acted in a way that prevented petitioner from
perform ng her duties as co-trustee, thus warranting their
renoval as co-trustees (see,Inre Moglia’s W il 175 M sc 226).

We nodify the order, therefore, by granting petitioner’s
application and revoking the letters of trusteeship granted to
respondents, and remt the natter to Suprene Court for the
appoi ntment of one or nore independent trustees. (Appeal from
Order of Supreme Court, Chautauqua County, Gerace, J. - EPTL.)
PRESENT: PIGOTT, JR, P. J., HAYES, HURLBUTT, SCUDDER AND
LAWTON, JJ. (Filed Sept. 29, 2000.)

(1343) KA 99-05279. (Livingston Co.) -- PEOPLE OF THE STATE OF
NEW YORK, PLAINTIFF-RESPONDENT, V ERIC DORSEY, DEFENDANT-
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APPELLANT. -- Judgnent unaninmously affirnmed. (Appeal from
Judgnent of Livingston County Court, Cicoria, J. - Burglary, 3rd
Degree.) PRESENT: GREEN, J. P., PINE, WSNER, KEHOE AND BALI Q
JJ. (Filed Sept. 29, 2000.)

(1344) KA 99-01201. (Genesee Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V RAYMOND MORGAN, DEFENDANT-
APPELLANT. -- Judgnent unaninously affirmed. (Appeal from
Judgnment of Genesee County Court, Noonan, J. - Grand Larceny, 4th
Degree.) PRESENT: GREEN, J. P., PINE, WSNER, KEHOE AND BALI Q
JJ. (Filed Sept. 29, 2000.)

(1345) KA 99-05484. (Livingston Co.) -- PEOPLE OF THE STATE OF
NEW YORK, PLAINTIFF-RESPONDENT, V FREDERICK H. ROBIDOUX, JR.,
DEFENDANT-APPELLANT. -- Judgnent unani nously affirned.
Menorandum By failing to nove to withdraw his guilty plea or to
vacate the judgnent of conviction, defendant failed to preserve
for our review his challenge to the factual sufficiency of the
pl ea al |l ocuti on (see, People v Lopez , 71 NY2d 662, 665). The

al | ocuti on does not cast significant doubt on defendant’s guilt
or otherwise call into question the voluntariness of the plea,
and thus this case does not cone within the narrow exception to
the preservation rul e (see, Peoplev Tuszynski , 270 AD2d 924).
The sentence is not unduly harsh or severe. (Appeal from
Judgnment of Livingston County Court, Cicoria, J. - Sodony, 3rd
Degree.) PRESENT: GREEN, J. P., PINE, WSNER, KEHOE AND BALI Q
JJ. (Filed Sept. 29, 2000.)

(1346) KA 97-05034. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V WILLIE SPIRLES, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum On

appeal froma judgnment convicting himof four counts of robbery
in the first degree (Penal Law 8§ 160.15 [2], [4]) and two counts
of grand larceny in the fourth degree (Penal Law § 155.30 [5]),
def endant contends that County Court erred in allowing himto
represent hinself at trial and in denying defendant's subsequent
request for substitute counsel. W disagree. Respect for the
aut onony of a defendant requires a court to allow himto
represent hinself provided that he makes an unequi vocal and
timely request to do so; voluntarily, know ngly, and
intelligently waives his fundanmental right to counsel; and
apparently is not seeking nerely to prevent the fair and orderly
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di sposition of the case (see, Farettav Califo rnia, 422 US 806
835- 836; People v Vivenzio, 62 NY2d 775, 776; Peoplev Sawyer, 57
NY2d 12, 21, rearg dismissed 57 Ny2d 776, certdenied 459 US
1178; People v Mcintyre, 36 Ny2d 10, 17). The court nust
undertake a sufficiently searching inquiry in order to ascertain
t hat defendant understands the value of |egal representation and
t he dangers and di sadvant ages of representing hinself (see,

People v Smith, 92 Ny2d 516, 520-521; People v Slaughter, 78 Nyad
485, 491; People v Sawyer, supr a, at 21). Here, the court
conducted a sufficient inquiry into the factors relevant to

def endant' s wai ver (see generally, People v Smith, supra, at 520-
521) and strongly advi sed defendant about the benefits of having
counsel and the dangers and di sadvant ages of defendant's
proceedi ng pro se. Despite that advice, defendant repeatedly and
unequi vocal ly insisted on representing hinself, and thus the
court had no choice but to accept defendant's waiver of the right
to counsel and all ow defendant to proceed prose (see, Peoplev
Bates, 249 AD2d 929; People v Edwards, 140 AD2d 959, Ivdenied 72
NY2d 918, 1045).

Late in the trial defendant asked to be represented by
counsel for the remainder of the proceedings, but objected to
bei ng represented by the Public Defender who originally was
assigned to defendant and who served as his standby counsel at
the court's request. Under those circunstances, the court was
justified in denying defendant's request for new counsel. There
is no indication in the record that the appoi ntment of substitute
counsel was warranted (see, People v Sides , 75 NY2d 822, 824,
People v Sawyer, supr a, at 18-19), and thus the request nust be
viewed as a delaying tactic (see, Peoplev Gayle, 167 AD2d 927,

lv denied 77 Ny2d 838),

Contrary to defendant’s contention, the court did not err in
allowing the victimto nmake an in-court identification of
def endant in the absence of proof of an independent basis. Here,
there was no pretrial identification procedure and no col orabl e
cl ai m of suggestiveness. Consequently, there was no need for the
Peopl e to establish an i ndependent basis for the adm ssion of
such testinony (cf., People v Morales , 228 AD2d 704, Ivdenied 88
NY2d 1070; Peoplev Medina , 208 AD2d 771, Ivdenied 84 Ny2d
1035).

Def endant's chal |l enges to the prosecutor's coments on
sunmati on are unpreserved for our review (see, People v Caleb,

___ AD2d __ [decided June 16, 2000]). 1In any event, the
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coments, considered in context, were not so inflammtory or

i nproper as to deny defendant a fair trial (see, Peoplev Caleb,

supra; People v Tobia S, ___ AD2d ___ [decided June 16, 2000]).
The court did not err in receiving in evidence a bullet

recovered fromthe crime scene. The bullet was relevant to

establish circunstantially the aggravating el ement of robbery

that the perpetrator was arnmed with or displayed a deadly weapon

(see, Penal Law § 160.15 [2], [4]). Moreover, the victinls

testi nony established the identity and unchanged condition of the

bul l et, thus establishing an adequate foundation for its

adm ssi on (see, People v Lathige e, 254 AD2d 687, Ivdenied 92
NY2d 1034; People v Vasquez, 143 AD2d 525, Ivdenied 73 NY2d 860;
see generally, People v Julian, 41 Ny2d 340, 343).

The court properly determ ned that defendant’s statenent was
not elicited in violation of the right to counsel and thus
properly deni ed suppression. The evidence does not support the
contentions of defendant that he was interrogated for nine hours
after a felony conplaint had been filed and an arrest warrant
i ssued. Moreover, the record does not denonstrate that
def endant’ s arrai gnment was unduly or unnecessarily del ayed, |et
al one that police deliberately postponed the arrai gnment in order
to circunmvent defendant’s right to counsel (see, Peoplev Mastin
261 AD2d 892, 893, Ivdenied 93 Ny2d 1022; People v Smith, 234
AD2d 946, Ivdenied 89 Ny2d 1041).

We have considered defendant's challenge to the severity of
the sentence and conclude that it is without nmerit. (Appeal from
Judgnment of Monroe County Court, Smth, J. - Robbery, 1st
Degree.) PRESENT: GREEN, J. P., PINE, WSNER, KEHOE AND BALI Q
JJ. (Filed Sept. 29, 2000.)

(1348) KA 97-05509. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V WILLIE STENSON, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum We

reject the contention that Suprene Court erred in permtting the
prosecutor to cross-exam ne defendant with respect to a
conviction of crimnal mschief in the fourth degree in 1992 and
an unspeci fied m sdeneanor in 1994. Those convictions bear
directly on the credibility of defendant and reveal his

wi | lingness to place his interests above those of society (see,
People v Quesnel, 238 AD2d 725, 727, Ivdenied 90 NY2d 896;
People v Boyd, 150 AD2d 786, 787). The sentence is neither
unduly harsh nor severe. (Appeal from Judgnent of Suprene Court,
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Monroe County, Ark, J. - Sexual Abuse, 1st Degree.) PRESENT:
GREEN, J. P., PINE, WSNER, KEHCE AND BALIO JJ. (Filed Sept.
29, 2000.)

(1349) KA 97-05340. (Livingston Co.) -- PEOPLE OF THE STATE OF
NEW YORK, PLAINTIFF-RESPONDENT, V WESLEY KIRK, DEFENDANT-
APPELLANT. -- Judgnent unani nously reversed on the | aw and

i ndi ctment di sm ssed. Menorandum The judgnment of conviction
must be reversed and the indictnment dism ssed because defendant’s
right to counsel at a critical stage of the crimnal proceedings
was violated (see, NY Const, art I, 8 6; PeoplevChapman , 69
NY2d 497, 500). Defendant’s indelible right to counsel had
attached upon the filing of a felony conplaint (see, Peoplev
Chapman, supra , at 500; People v Samuels , 49 Ny2d 218, 221).

Thus, when def endant appeared before the Gand Jury he coul d not
wai ve his right to counsel in the absence of counsel (see, People

v Samuels, supra , at 221-223). The physical presence of the
attorney is not required where there is an assurance by the
attorney that a defendant’s decision to waive counsel was nade in
consultation with the attorney (see, Peoplev Beam, 57 Ny2d 241,
254; People v Yut Wai Tom, 53 NY2d 44, 53-54). Here however,
there was no such assurance, and thus the tel ephone call placed
by defendant’s attorney to the prosecutor notifying the
prosecut or that defendant woul d appear al one was insufficient to
wai ve defendant’s right to counsel. "[A]n attorney cannot
unilaterally waive a defendant’s right to counsel" (Peoplev
Thomas, 155 AD2d 706, affd 76 Ny2d 902). There was no evi dence
that the attorney obtai ned defendant’s consent to the attorney’s
absence (see, People v Tompkin s, 45 Ny2d 748, 750, certdenied
440 US 939; Peoplev McCrimmon , 142 AD2d 606; People v Valvano
131 AD2d 615, Ivdismissed 70 NY2d 756; cf., People v Beam,
supra ; People v Yut Wai Tom , supra ; People v Williams , 263 AD2d
369, Ivdenied 94 Ny2d 831; PeoplevBrown , 244 AD2d 347, Iv
denied 91 NYy2d 940).

The Grand Jury waiver of immunity, obtained in violation of
defendant’s right to counsel, was therefore ineffective and
conferred transactional imunity upon defendant (see, Peoplev
Chapman, supra, at 503-504; seealso , CPL 190.40; Peoplev
Bartok, 209 AD2d 530, 530-531, Ivdenied 85 NY2d 935; Peoplev
Valvano , supra, at 616). Based on our resolution of this issue
we need not address defendant’s renai ning contentions. (Appeal
from Judgnent of Livingston County Court, Alonzo, J. - Burglary,
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1st Degree.) PRESENT: GREEN, J. P., PINE, W SNER KEHOE AND
BALIO, JJ. (Filed Sept. 29, 2000.)

(1350) KA 97-05036. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V MICHAEL CAMPBELL, DEFENDANT-
APPELLANT. -- Judgnent affirmed. Menorandum Defendant appeal s

froma judgnent convicting himof nurder in the second degree
(Penal Law 8§ 125.25 [1]) (three counts), attenpted nurder in the
second degree (Penal Law 88 110.00, 125.25 [1]), assault in the
first degree (Penal Law 8 120.10 [1]) and crim nal possession of
a weapon in the fourth degree (Penal Law § 265.01 [1]), all
arising out of four shootings conmtted in three separate

i ncidents over eight nonths. Defendant contends that Suprene
Court erred in denying his notion to suppress his witten
statenment as elicited in violation of his State constitutional
right to counsel (see, NY Const, art |, 8 6). He contends that
police questioning of defendant as to the then uncharged mnurders
was precluded by the attachnment of defendant's right to counsel
on the attenpted nurder/assault. W disagree. The nurders were
not transactionally related to the attenpted nurder, and thus the
court properly refused to suppress defendant’'s incrimnating
statement with regard to the nmurders (see, People v Cohen , 90
NY2d 632, 638-639; People v White, 244 AD2d 765, 767, Ivdenied

91 NYy2d 1014; People v Gehy, 238 AD2d 354, 355, Ivdenied 90 Ny2d
905; People v Marin , 215 AD2d 267, appeal dismissed 88 NY2d 931).
As denonstrated by the foregoing cases, particularly those
involving a single victim the fact that the crimes involved a
common notive or intent or a common instrunentality is not

di spositive. Although defendant's right to counsel had attached
With respect to the attenpted nurder, questions concerning that
charge were not inpermssibly interm ngled with questions
concerni ng the uncharged matters on whi ch def endant was not
represented (see, Peoplev Miller, 54 NyY2d 616, 618-619; Peoplev
Ermo, 47 Ny2d 863, 865; cf., Peoplev Cohen, supra, at 640-642).
The evi dence at the suppression hearing established that police
refrained from questioni ng def endant about the attenpted nurder
because they were aware that defendant's right to counsel had
attached with respect to that charge.

Contrary to defendant's remaining contention, the verdict is
not agai nst the weight of the evidence insofar as the jury
rejected the defense of extrene enotional disturbance (see,

People v Spaich, 259 AD2d 996, 997, Ivdenied 94 Ny2d 829; People
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v Gabriel , 241 AD2d 835, 836, Ivdenied 91 NY2d 892; see
generally, People v B leakley, 69 NY2d 490, 495).

Al'l concur, Wsner, J., not participating. (Appeal from
Judgnent of Suprenme Court, Monroe County, Mark, J. - Mirder, 2nd
Degree.) PRESENT: GREEN, J. P., PINE, WSNER, KEHOE AND BALI Q
JJ. (Filed Sept. 29, 2000.)

(1351) CAF 99-897. (Chautauqua Co.) -- MATTER OF BARBARA
LAWRENCE, PETITIONER-APPELLANT, V AUSTIE LAWRENCE, RESPONDENT,
ROLLAND LAWRENCE AND ELAINE LAWRENCE, RESPONDENTS-RESPONDENTS. --
Order unaninously affirmed wi thout costs. Menorandum In this
custody di spute between the infant’s grandnother (petitioner) and
the infant’s aunt and uncle (respondents), Fam |y Court properly
awar ded respondents custody of the infant pursuant to a voluntary
cust odi al arrangenent nmade by the nother, who was estranged from
petitioner and fearful that petitioner would limt her contact
with the infant. Petitioner, who has custody of the nother’s
other children, instituted this proceeding to unite the infant
with her siblings. A parent has a fundanmental constitutional
right to make a decision of this nature (see, Troxel v Granvil le ,
___us__, ., 120 S O 2054, 2059-2060), and courts may not
interfere with such a decision in the absence of extraordinary

ci rcunst ances (see, Matter of Bennet t v Jeffreys , 40 NY2d 543,
545-546). “Exanples of cause or necessity permtting

di spl acenent of or intrusion on parental control would be fault
or om ssion by the parent seriously affecting the welfare of a
child, the preservation of the child s freedom from seri ous

physical harm illness or death, or the child s right to an
education, and the like” (Matterof BennettvJ effreys, supra , at
546). Petitioner failed to establish that the separation of the
i nfant fromher siblings will seriously affect the infant’s

wel fare, particularly in view of the fact that respondents are
commtted to fostering a relationship between the infant and her
siblings. (Appeal from Order of Chautauqua County Family Court,
Hartley, J. - Custody.) PRESENT: GREEN, J. P., PINE, W SNER
KEHOE AND BALI O, JJ. (Filed Sept. 29, 2000.)

(1352) CAF 99-07167. (Chautauqua Co.) -- MATTER OF KATHERINE D.
CHAUTAUQUA COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-
RESPONDENT; ANN M., RESPONDENT-APPELLANT. (APPEAL NO. 1.) --
Order unani nously affirmed wi thout costs. Menorandum Contrary
to respondent’s contentions, petitioner established that it nmade
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the required diligent efforts to encourage and strengthen the
parent-child relationship and that its service plan was tail ored
to renmedy respondent’s parental deficiencies (see, Matter of
KataraF. , 231 AD2d 844, Iv denied 89 Ny2d 805; Matter of Christy
C., 226 AD2d 770, Ivdenied 88 Ny2d 808). Fanmly Court’s
findi ngs of permanent negl ect are supported by clear and
convi nci ng evi dence (see, Matter of Katara F.,supra ), and the
record supports the court’s determ nations that the term nation
of respondent’s parental rights is in the best interests of the
chi |l dren (see, Matter of Nathan iel T. , 67 Ny2d 838, 842).
Respondent failed to preserve for our review her contention
that Social Services Law 8 384-b is overly vague and vi ol ates her
constitutional rights to equal protection of the | aws and due
process (see, Matter of Marcen aS., 103 AD2d 847; Matter of
Dedrick M. , 89 AD2d 781). (Appeal from Order of Chautauqua
County Famly Court, Claire, J. - Term nate Parental Ri ghts.)
PRESENT: GREEN, J. P., PINE, W SNER, KEHCE AND BALI O JJ.
(Filed Sept. 29, 2000.)

(1353) CAF 99-07168. (Chautauqua Co.) -- MATTER OF CHRISTOPHER M.
CHAUTAUQUA COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-
RESPONDENT; ANN M., RESPONDENT-APPELLANT. (APPEAL NO. 2.) --
Order unani mously affirmed wi thout costs. Sane Menorandum as in
Matter of Katherine D . ([appeal No. 1] _ AD2d ___ [decided
herewith]). (Appeal from Order of Chautauqua County Fam |y
Court, Claire, J. - Termnate Parental Rights.) PRESENT: GREEN,
J. P., PINE, WSNER, KEHOE AND BALI O, JJ. (Filed Sept. 29,
2000.)

(1354) CAF 98-07087. (Chautauqua Co.) -- MATTER OF BRITTANY B.
CHAUTAUQUA COUNTY DEPARTMENT OF SOCIAL SERVICES, PETITIONER-
RESPONDENT; ANN B., RESPONDENT-APPELLANT. -- Order unani nously
affirmed wi thout costs. Menorandum Petitioner net its burden
of establishing by a preponderance of the evidence that
respondent negl ected her daughter. The evidence at the fact-
finding hearing established that respondent, upon |earning that
her daughter had been sexual ly abused by her fiancé, refused to
bel i eve her daughter and declined her fiancé s offer to vacate
the hone. In addition, petitioner presented expert proof that
t he daughter’s enotional condition has been inpaired as the
result of respondent’s actions (see, Famly C Act § 1012 [f]
[1]). Thus, petitioner established that the daughter has been
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inmpaired as the result of the failure of respondent to exercise a
m ni mum degree of care in providing her daughter with proper
supervision (see, Famly C Act 8§ 1012 [f] [i] [B]; Matter of

Rita XX., 249 AD2d 850, 851; see also, Matter of J ennifer G.

[ appeal No. 2], 261 AD2d 823). (Appeal from Order of Chautauqua
County Famly Court, Hartley, J. - Neglect.) PRESENT: GREEN, J.
P., PINE, WSNER, KEHOE AND BALI O, JJ. (Filed Sept. 29, 2000.)

(1355) CAF 99-07213. (Orleans Co.) -- MATTER OF KENT A. NUNNERY,
PETITIONER-RESPONDENT-RESPONDENT, V TAMMY L. NUNNERY, RESPONDENT-
PETITIONER-APPELLANT. -- Order unaninously affirmed w thout

costs. Menorandum The parties were married in October 1994,
their child was born in Decenber 1994, and respondent nother |eft
the marital residence in October 1998. Shortly thereafter,
petitioner father filed a petition for custody of the child and
respondent filed a cross petition for custody and a famly

of fense petition. After a hearing, Family Court awarded custody
of the child to petitioner with Iiberal visitation rights to
respondent and di sm ssed both the cross petition for custody and
the famly offense petition.

Respondent failed to preserve for our review her contention
that the court erred in failing to recuse itself (see, Schauerv
Gent, 115 AD2d 126). In any event, that contention |acks nerit.
"*Where, as here, there is no allegation that recusal is
statutorily required (see, Judiciary Law 8 14), the matter of
recusal is addressed to the discretion and personal consci ence of
the justice whose recusal is sought‘" (Kernv City of Roches ter |,
217 AD2d 918, quoti ng Matter of Card v Sir agusa, 214 AD2d 1022).

We further reject respondent’s contention that the court
erred in failing to order psychol ogi cal evaluations of the
parties. "The decision whether to direct a psychol ogical or
social evaluation in a child custody dispute is within the sound
di scretion of the court (see, Kesselerv Kesse ler , 10 NY2d 445,
452; Famly C Act 8§ 251)" (Matterof PaulC.v T racy C. , 209
AD2d 955). Here, neither party requested the psychol ogi cal
eval uations, and there was sufficient testinony fromthe parties
and other wi tnesses to enable the court to resolve the issue
wi t hout those eval uations (see, DeWaalv DeWaal , 249 AD2d 1003,
1004; cf., Giraldo v Girald o, 85 AD2d 164, 171-172, appeal
dismissed 56 Ny2d 804).

Finally, we reject the contention of respondent that the
award of custody to petitioner is against the weight of the
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evidence. "The determ nation of the hearing court, which is in
t he best position to evaluate the character and credibility of
the witnesses, nust be accorded great wei ght" (Matter of Paul C.

v Tracy C., supra , at 956; see, Matter of Louise E.S.vW.
Stephen S. , 64 NY2d 946, 947). The court carefully weighed the
appropriate factors in determ ning that awardi ng custody to
petitioner was in the child s best interests (see, Eschbachv
Eschbach , 56 Ny2d 167, 172-174; FoxvFox , 177 AD2d 209, 210).
Contrary to respondent’s contention, the court’s erroneous
statenent that respondent returned to New York because of this
custody proceeding is not a basis to disturb the court’s

determ nation. Although respondent in fact returned for a court
proceeding involving a different child, the essence of the
court’s finding is that respondent did not return to New York
because of a desire to salvage the marriage. (Appeal from O der
of Oleans County Famly Court, Punch, J. - Custody.) PRESENT:
GREEN, J. P., PINE, WSNER, KEHOE AND BALIO JJ. (Filed Sept.
29, 2000.)

(1356) CAF 99-01086. (Jefferson Co.) -- MATTER OF ROBERT
LONDRAVILLE, PETITIONER-RESPONDENT, V KAREN SANDRI LONDRAVILLE,
RESPONDENT-APPELLANT. -- Order unani nously affirmed w thout
costs. Menorandum We affirmfor reasons stated in the decision
at Famly Court (Schwerzmann, J.). The record, viewed in its
totality, establishes that respondent received neani ngful
representation (see, Matter of Dingma nvPurdy , 221 AD2d 817,
818). (Appeal from O der of Jefferson County Fam |y Court,
Schwerzmann, J. - Custody.) PRESENT: GREEN, J. P., PINE

W SNER, KEHOE AND BALIO, JJ. (Filed Sept. 29, 2000.)

(1357) CA 00-00526. (Oneida Co.) -- JEANNE S. STEFFEN, PLAINTIFF-
RESPONDENT, V FRIENDLY'S ICE CREAM CORPORATION, DEFENDANT-
APPELLANT. -- Appeal unaninously dism ssed without costs upon

stipulation. (Appeal from Order of Supreme Court, Oneida County,
Parker, J. - Summary Judgnent.) PRESENT: GREEN, J. P., PINE,
W SNER, KEHCE AND BALIO, JJ. (Filed Sept. 29, 2000.)

(1358) CA 00-00326. (Monroe Co.) -- MATTER OF GODINO & COMPANY,
INC., PETITIONER-RESPONDENT-APPELLANT, V LAURIE KUSKIN, EXECUTRIX
OF THE ESTATE OF FRED B. KRAVETZ, DECEASED, RESPONDENT-APPELLANT-
RESPONDENT. LAURIE KUSKIN, EXECUTRIX OF THE ESTATE OF FRED B.
KRAVETZ, DECEASED, THIRD-PARTY PETITIONER, V NATHAN BENDERSON,
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RONALD BENDERSON AND DAVID BALDAUF, TRUSTEES UNDER A TRUST
AGREEMENT KNOWN AS THE RANDALL BENDERSON 1993-1 TRUST, THIRD-
PARTY RESPONDENTS-APPELLANTS-RESPONDENTS. -- Order unani nously
affirmed w thout costs. (Appeals from Order of Mnroe County
Surrogate's Court, Ciaccio, S. - Summary Judgnent.) PRESENT:
GREEN, J. P., PINE, WSNER, KEHCE AND BALIO JJ. (Filed Sept.
29, 2000.)

(1359) cA 00-00486. (Erie Co.) -- TOPS MARKETS, INC., D/B/A TOPS
CONSTRUCTION SERVICES, PLAINTIFF-RESPONDENT, V S&R COMPANY OF
WEST SENECA, DEFENDANT-APPELLANT, ET AL., DEFENDANTS. -- Order

and judgnent unaninmously affirmed with costs. Menorandum  Prior
to the joinder of issue, S&R Conpany of West Seneca (defendant)
noved to dism ss the second anended conplaint and plaintiff
cross-noved for summary judgnent. Suprenme Court properly treated
the notion as one for summary judgnent, denied the notion and
granted the cross notion. W reject the contention of defendant
that it did not receive notice, as required by CPLR 3211 (c), of
the court’s intention to treat its notion as a notion for summary
judgnment. Such notice is not required where, as here, the action
i nvolves purely legal issues rather than factual issues (see,

Shah v Shah, 215 AD2d 287, 289; cf., Mihlovan v Groza vu, 72 NY2d
506, 508), defendant expressly requested sunmary judgnment (see,
Wein v City of New Yo rk, 36 NY2d 610, 620-621; see also, Shahv

Shah, supra, at 289) and “both sides deliberately charted a
sunmary judgnment course” (Herlihy v Metropolita n Museum of Art,

214 AD2d 250, 255; see, Weichert v Kimbe r, 229 AD2d 998, 999).

The court properly determ ned that the amendnent to section
3.1 (i) of the lease, giving plaintiff the “right to abate the
entire Fixed Rental until [plaintiff] has been reinbursed for
the full amount of the Construction Allowance [by defendant]”,
extingui shed plaintiff’s obligation to pay the Fixed Rental
until defendant paid the Construction Allowance in full (see,
Dollar Land Corp. v W oolworth Co., 48 AD2d 373, 376, appeal
dismissed 38 NY2d 997). W reject defendant’s contention that
the court’s interpretation of the anendnent to section 3.1 (i)
of the lease results in the inmposition of an unenforceabl e
penal ty (see generally, Truck Rent-A-Center v Purit an Farms 2nd,
41 NY2d 420, 424-425). Under the terns of that anmended section
as interpreted by the court, defendant is not penalized for its
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breach of the obligation to pay the full anmount of the
Construction All owance. Rather, paynent of the Construction

Al l owance by defendant is sinply a condition precedent to
plaintiff’s obligation to pay rent (see, Weisblatt v Schw immer,
249 AD2d 297, 298). (Appeal from Order and Judgnment of Suprene
Court, Erie County, Mhoney, J. - Summary Judgnent.) PRESENT:
GREEN, J. P., PINE, WSNER, KEHOE AND BALIO, JJ. (Filed Sept.
29, 2000.)

(1360) CA 99-01614. (Erie Co.) -- MATTER OF THE ARBITRATION
BETWEEN STATE FARM MUTUAL AUTOMOBILE INSURANCE COMPANY,
PETITIONER-APPELLANT, AND IBRAHIM HERNANDEZ, RESPONDENT-
RESPONDENT. -- Order unani nously reversed on the |aw w t hout
costs and matter remtted to Supreme Court for further
proceedi ngs in accordance with the foll ow ng Menorandum
Petitioner contends that Suprene Court erred in denying its
petition seeking a pernmanent stay of arbitration. Respondent
was injured in a notor vehicle accident in June 1996, but did
not provide petitioner with notice of a supplenental uninsured
notorist (SUM claimuntil October 1998. The notice provision
of the policy requires that notice of a SUMcl ai mbe given "as

soon as practicable"”, i.e., "with reasonabl e pronptness after
the insured knew or should reasonably have known that the
tortfeasor was underinsured" (Matter of Metropolita n Prop. &

Cas. Ins. Co. v Mancu so, 93 Ny2d 487, 495). A delay of over two
years i s unreasonable as a matter of |aw (see, Matter of

Nationwide Ins. Co. v Montopoli , 262 AD2d 647; Matter of
Travelers Ins. Co. [D eLosh] , 249 AD2d 924; see also, Matter of
State Farm Mut. Auto Ins. Co. [Tremaine] , 270 AD2d 962) and

shifts the burden to the insured to provide a reasonabl e excuse
for the delay or establish due diligence in ascertaining the

i nsurance coverage of the vehicles involved in the accident

( see, Matter of Eagle Ins. Co. v Bernardine , 266 AD2d 543, 544;
Matter of Nationwide Ins. Co. v Montopoli , Supra, at 647). W
conclude that there is an issue of fact whether respondent acted
with due diligence, and thus we reverse the order and remt the
matter to Suprene Court for a hearing on that issue.

Respondent contends that he did not know the seriousness of
his injuries imediately follow ng the accident and thus that he
establ i shed a reasonabl e excuse for the delay. W disagree.

The second surgery was not until 17 nonths after the accident
but, "[e]ven assum ng, arguendo, that [respondent] was excused



fromproviding tinmely notice until the true extent of his injury
was known * * * (see, Matter of Metrop olitan Prop. & Cas. | ns.
Co. v Mancuso, [ 93 Ny2d 487, 493])", we conclude that the
addi ti onal delay of nine nonths w thout excuse would vitiate the
i nsurance contract (Ciaramellav State Fa rm Ins. Co. , ____ ADb2d
____[decided June 16, 2000]).

Respondent further contends that he acted with due
diligence in attenpting to ascertain other policy limts. W
note that his SUM coverage is excess after deduction of any
anounts recovered fromthe tortfeasor or other SUM carrier.
Further, the carrier insuring the vehicle respondent was driving
went into bankruptcy and its obligations were taken over by the
Li qui dati on Bureau of the New York State Insurance Departnent.
The record indicates that respondent’s second attorney was
retained in May 1998, but the record fails to denonstrate what,
if any, efforts the previous attorney nmade to ascertain the
policy limts. "Wether [respondent] acted diligently in
attenpting to ascertain the existence of insurance coverage and
whet her he thereafter pursued his claimexpeditiously [citation
omtted] are issues of fact requiring a hearing [citation
omtted] and cannot be determ ned on the neager record before us
[citation omtted]" (AllstateIns.Co.vG omez, 263 AD2d 481,
482). Thus, a hearing is required to determ ne whet her
respondent acted with due diligence.

We reject petitioner’s further contention that the petition
shoul d have been granted on the ground that respondent
persistently failed to conply with certain policy conditions.
There is no support in the policy | anguage for petitioner’s
contention that respondent was required to provide both a
recorded statenment and an exam nation under oath. Petitioner’s
further contention that witten proof of |oss nust be given by
the insured personally, not by a letter fromcounsel, is not
supported by Gizziv State Farm Mu t. Ins. Co. (56 AD2d 973), on
whi ch petitioner relies. (Appeal from Order of Suprene Court,
Erie County, Notaro, J. - Arbitration.) PRESENT: GREEN, J. P.
PINE, W SNER, KEHCE AND BALI O, JJ. (Filed Sept. 29, 2000.)

(1361) CA 00-00401. (Erie Co.) -- ROOFERS' JOINT TRAINING,
APPRENTICE AND EDUCATIONAL COMMITTEE OF WESTERN NEW YORK,
PLAINTIFF-RESPONDENT, V GENERAL ACCIDENT INSURANCE COMPANY OF
AMERICA, DEFENDANT-APPELLANT, ET AL., DEFENDANTS. -- Judgnent
unani mously affirmed with costs. Opinion by Wsner, J.:



Plaintiff comrenced this action seeking a declaration of rights
under a policy of comrercial general liability insurance with
respect to an action filed by George Rickard (Ri ckard) seeking
darmages for injuries resulting fromthe exposure to toxic funes
during a construction safety course conducted by plaintiff. The
fumes were rel eased when a roofing nenbrane was applied with a
hot air gun during a classroomdenonstration. Defendant PG

| nsurance Conpany of New York (PG, incorrectly sued as Ceneral
Acci dent | nsurance Conpany of Anerica, disclainmed coverage based
on the total pollution exclusion endorsenent of the policy. PG
appeals fromthat part of a judgnent granting plaintiff’s notion
for summary judgnment declaring that PG nust defend plaintiff in
Ri ckard's action. Because the endorsenent does not clearly and
unanbi guously apply to Rickard s claim the judgnment shoul d be
af firmed.

The total pollution exclusion endorsenent at issue excludes
coverage for a “‘[blodily injury” * * * which woul d not have
occurred in whole or part but for the actual, alleged or
t hreatened di scharge, dispersal, seepage, mgration, rel ease or

escape of pollutants at any tinme." Under that endorsenent, a
“pollutant” is “any solid, liquid, gaseous, or thermal irritant
or contam nant including snoke, vapor, fumes, acid, alkalis,
chem cal s and waste.” PG contends that the endorsenment is

appl i cabl e because Rickard was allegedly injured by the
“di scharge, dispersal * * * rel ease or escape” of “funes”.
Plaintiff contends that the endorsenent is anbiguous wth
respect to whether it is applicable to the facts of this case,
and thus there is coverage.

| nsurance policies in New York are liberally construed in
favor of the insured (see, Millerv Contine ntal Ins. Co ., 40
NY2d 675, 678). Anbiguities are “to be construed agai nst the
insurer, particularly when found in an exclusionary clause” (Ace
Wire & Cable Co. v Ae tna Cas. & Sur. Co. , 60 NY2d 390, 398).
“[ W henever an insurer wi shes to exclude certain coverage from
its policy obligations, it nmust do so ‘in clear and
unm st akabl e’ | anguage. * * * Any such excl usions or
exceptions frompolicy coverage * * * are not to be extended by
interpretation or inplication, but are to be accorded a strict
and narrow construction” (Seaboard Sur.Co.vG illette Co ., 64
NY2d 304, 311). The insurer bears “the heavy burden of show ng
that the exclusion applies in the particular case and i s subject



to no other reasonable interpretation” (Continental Cas. Co. %
Rapid-Am. Corp ., 80 Ny2d 640, 654).

Measured agai nst that standard, we conclude that the total
pol l uti on excl usi on endorsenent in the policy is anbi guous as
applied to Rickard s claim An ordinary insured in plaintiff’s
shoes woul d not understand that the policy does not cover a
claimfor bodily injuries such as those sustained by Ri ckard
( see, Nautilus Ins. Co .vJabar , 188 F3d 27, 30).

First, an average insured could reasonably interpret that
endor senent as applying to environnental pollution only. The
pur pose of the pollution exclusion historically has been to
excl ude coverage for environnental pollution (see, Continental
Cas. Co. v Rapid-Am. Corp.,supra , at 654). Here, “[t]he terns
used in the exclusion - such as ‘discharge’ and ‘dispersal’ -
are ternms of art in environnental |aw used with reference to
damage or injury caused by disposal or containnent of hazardous
wast e” ( Continental Cas. Co. v Rapid-Am. Corp., su pra, at 654).
G ven the history of the pollution exclusion and the terns used
therein, it is entirely reasonable that an ordinary insured
woul d concl ude that the endorsenent is applicable only to bodily
injuries caused by traditional environnmental pollution and not
to bodily injuries arising fromthe use of a product for its
i nt ended pur pose (see, Nautilus Ins. Co .vJabar , supra, at 30).

Second, for the exclusion to apply there nust be a
“di scharge, dispersal * * * rel ease or escape of pollutants”.
The funes that injured Rickard were part of the normal roofing
process and confined to the area where the denonstrati on was
conducted. Rickard was in the inmediate vicinity when he
i nhaled them “It strains the plain neaning, and obvious
intent, of the |anguage to suggest that these fumes * * * had
sonehow been ‘ di scharged, dispersed, released or escaped’”

( Lumbermens Mut. Cas. Co.vS-Windus ., 39 F3d 1324, 1336; see,
Meridian Mut. Ins. Co .vKellman , 197 F3d 1178, 1184; see also,
Vigilant Ins. Co. vV I. Technologies , 253 AD2d 401, 403, Iv

dismissed 93 Ny2d 999).

Third, the term“pollutant” is ambi guous because there is
virtually no substance or chem cal in existence that is not an

“irritant or contam nant” (see, NautilusIns. Co . v Jabar,
supra , at 30; Pipefitters Welfare E duc. Fund v Westchest er Fire
Ins.Co ., 976 F2d 1037, 1043). “Wthout some Iimting

principle, the pollution exclusion clause would extend far
beyond its intended scope, and | ead to sone absurd results. To
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take but two sinple exanples, reading the clause broadly would
bar coverage for bodily injuries suffered by one who slips and
falls on the spilled contents of a bottle of Drano, and for
bodily injury caused by an allergic reaction to chlorine in a
public pool. Although Drano and chlorine are both irritants or
contam nants that cause, under certain conditions, bodily injury
or property damage, one would not ordinarily characterize these
events as pollution” (Pipefitters Welfare E duc. Fund v

Westchester Fire Ins. Co., supra , at 1043; see, Nautilus Ins.

Co. v Jabar, supra , at 30-31).

Adm ttedly, State and Federal courts are split on this
I ssue (see, Meridian Mut. In s. Co. v Kellman, sup ra, at 1181-
1183). The First Circuit’s decision in NautilusIns. Co.v
Jabar (supra) on simlar facts, however, is persuasive, as is
the decision of the Sixth Crcuit in Meridian Mut. Ins. Co Y
Kellman (supra ), where the injured enpl oyee was overcone by
fumes used to seal a floor. Furthernore, the Second Circuit has
held that this type of endorsenent “applies only to
environnmental pollution, and not to all contact w th substances
that can be classified as pollutants” (Stoney Run Co.v
Prudential-LMI Commer cial Ins. Co ., 47 F3d 34, 38).

Accordingly, we conclude that the judgnent should be
affirmed. (Appeal from Judgnment of Supreme Court, Erie County,
Sconiers, J. - Declaratory Judgnment.) PRESENT: GREEN, J. P.

PI NE, W SNER, KEHCE AND BALIO, JJ. (Filed Sept. 29, 2000.)

(1362) CA 00-00362. (Erie Co.) -- PAUL E. FIORENTINE, PLAINTIFF-
RESPONDENT, V MATTHEW A. MILITELLO, INDIVIDUALLY AND AS EXECUTOR
OF THE ESTATE OF CARMELLA A. MILITELLO, DECEASED, SUSAN S. COWAN
AND WILLIAM REED, DEFENDANTS-APPELLANTS. -- Order unani nously
affirmed with costs. Menorandum: Plaintiff was injured in a
fall caused by the collapse of a nmakeshift scaffol di ng-1adder
apparatus that he was using to install siding on a single-famly
house. Plaintiff comrenced this action agai nst Matthew A
Mlitello (Mlitello), individually and as executor of the
Estate of Carnella A. Mlitello (Estate), as the all eged owner;
Susan S. Cowan, as the alleged agent of the owner; and WIIiam
Reed, as the general contractor or the subcontractor that
supervised plaintiff’s work. Plaintiff alleged defendants’
liability under Labor Law 88 200, 240 (1), and § 241 (6) as well
as principles of conmon-1aw negligence. |Insofar as relevant to
this appeal, Suprene Court denied the notion of Mlitello and
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Cowan for sunmary judgnment dism ssing the conplaint and cross
cl ai ms agai nst them and granted that part of plaintiff's cross
noti on seeking sumrary judgnent on liability under Labor Law §
240 (1) against Mlitello (as executor of the Estate, but not
i ndi vidually), Cowan and Reed. Wth respect to that cause of
action, Mlitello and Cowan contend that, as a matter of | aw,
the Estate, Cowan and MIlitello did not direct or control the
work, thus entitling themto dism ssal on the basis of the
homeowner's exenption. Reed contends that there are triable
guestions of fact on the issues of his status and that of Cowan
under Labor Law 8§ 240 (1), thus precluding summary judgnment on
ltability for plaintiff under that section

The court properly determ ned that plaintiff is entitled to
sunmary judgnent on liability under Labor Law 8 240 (1) agai nst
Mlitello, as executor of the Estate, and Cowan. The statute
provides for liability against "[a]ll contractors and owners and
their agents, except owners of one and two-fam |y dwellings who
contract for but do not direct or control the work" (Labor Law 8
240 [1]). The record establishes as a matter of |aw that Cowan
acting as agent of the Estate, directed and controlled the work.
Cowan supplied all of the materials and nuch of the essenti al
equi pnent for the job, including the planks, |adder jacks and
scaffolding inplicated in the accident. Cowan recruited
plaintiff as an additional worker to assist the contractor,
Reed, and instructed plaintiff to follow Reed' s directions.
Mor eover, Cowan's invol venment extended to safety issues. Wen
Cowan saw t he scaffol di ng-1 adder apparatus erected by Reed using
t he conponents supplied in part by her, she initially objected
on the ground that the apparatus appeared unsafe. She offered
to rent a nore suitable scaffolding, but ultimately relented
when Reed assured her that the makeshift scaffol ding was safe.
The inplicit acknow edgnent of responsibility by Cowan for
wor ker safety and the provision of safety equi pnent, together
wi th her involvenent in the prosecution of the work,
denonstrates as a matter of |aw that she as agent for the Estate
directed and controlled the work. Thus, the honmeowner's
exenption is not available to Cowan or the Estate (see, Emmiv

Emmi, 186 AD2d 1025; see also, Rodas v Wei ssberg, 261 AD2d 465,
466; Killian v Vesuvio, 253 AD2d 480, 480-481; Relyeav
Bushneck, 208 AD2d 1077, 1079; Rimoldiv Schanzer, 147 AD2d 541,

545). Wth regard to plaintiff's allegations agai nst def endant
MIlitello individually, we note only that plaintiff has not
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appeal ed fromthat part of the order denying his cross notion
for summary judgnent on liability against Mlitello
i ndi vidually, and that the court did not err in denying the
notion of Mlitello for summary judgnent dism ssing the Labor
Law 8 240 (1) cause of action against himindividually on the
basi s of the honeowner's exenption

The court also properly granted plaintiff summary judgnent
on liability under Labor Law 8 240 (1) agai nst Reed. Under the
statute, the relevant inquiry with respect to Reed is whether
his contractual responsibility included the safe execution of
the work that led to plaintiff's injury (see, Kulaszewskiv

Clinton Disposal Serv s. [appeal No. 1], _ AD2d __ [decided
May 10, 2000]; Gielow v Rosa Coplon Home, 251 AD2d 970, 972, Iv
dismissed in part and denied in part 92 NY2d 1042, rearg denied

93 Ny2d 889), i.e., whether Reed was contractually authorized to

exercise direction or control over plaintiff or the injury-
produci ng work, irrespective of whether he actually did so (see,
Griffin v MWF Dev. Co rp., _ AD2d _ [decided June 16, 2000],
citing Kelly vLeMoyne Coll. , 199 AD2d 942, 943).

In light of our determ nation, we find it unnecessary to
address the remai ni ng causes of action of the conplaint.
(Appeals from Order of Supreme Court, Erie County, O Donnell, J.
- Sunmary Judgment.) PRESENT: GREEN, J. P., PINE, W SNER,
KEHOE AND BALI O, JJ. (Filed Sept. 29, 2000.)

(1363) CA 99-1521. (Genesee Co.) -- JAMES DUDEK, PLAINTIFF-
APPELLANT, V MOLLY K. CALL AND PAUL D. HIRSCH, DEFENDANTS-
RESPONDENTS. (APPEAL NO. 1.) -- Appeal unani nmously di sm ssed
W t hout costs (see, Smith v Catholic Med. Ctr. , 155 AD2d 435;
seealso , CPLR 5501 [a] [1]). (Appeal from Order of Suprene
Court, Genesee County, Rath, Jr., J. - Set Aside Verdict.)
PRESENT: GREEN, J. P., PINE, WSNER, KEHCE AND BALI O JJ.
(Filed Sept. 29, 2000.)

(1364) CA 99-1581. (Genesee Co.) -- JAMES DUDEK, PLAINTIFF-
APPELLANT, V MOLLY K. CALL AND PAUL D. HIRSCH, DEFENDANTS-
RESPONDENTS. (APPEAL NO. 2.) -- Order and judgnent unani nously
affirmed wi thout costs. Menorandum Plaintiff conmenced this
action seeking danmages for injuries that he sustai ned when his
vehicl e was struck by a vehicle owned by defendant Paul D
Hirsch and operated by defendant Molly K. Call. Suprenme Court
properly denied plaintiff’s notion to set aside the jury verdict
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on damages as agai nst the wei ght of the evidence. The testinony
of the experts at trial was conflicting, presenting an issue of
credibility for the jury, and there is no basis in this record
to disturb the jury' s resolution of that issue (see, McLeanyv
Dessert , 267 AD2d 962). Although the court erred in precluding
the testinmony of plaintiff’s treating psychiatrist on the issue
of plaintiff’s inability to work in the future (see, Starkv
Semeran [appeal No. 2], 244 AD2d 894, Iv dismissed 91 Ny2d 956;
Rook v 60 Key Centre , 239 AD2d 926, 927-928), that error is
harm ess (see, CPLR 2002; Matter of State Farm Mut. Auto. Ins.
Co.vJoseph , 198 AD2d 226). The psychiatrist otherw se
testified that plaintiff was chronically disabled, would remain
totally disabled, and is incapable of functioning in a job.
Plaintiff’s remaining evidentiary issue is lacking in nerit.
Finally, we conclude that the court properly gave a m ssing

W tness charge with regard to one of plaintiff’s doctors because
plaintiff did not nmeet his burden of showing that the doctor was
not available to testify nor under his control (see, Zeeckv
Melina Taxi Co. , 177 AD2d 692, 694, see also, Mashley v Kerr
NY2d 892, 893). (Appeal from Order and Judgnent of Suprene
Court, Genesee County, Rath, Jr., J. - Negligence.) PRESENT:
GREEN, J. P., PINE, WSNER, KEHCE AND BALIO JJ. (Filed Sept.
29, 2000.)

, 47

(1365) CA 00-00149. (Chautauqua Co.) -- TRI-STATE CHRISTIAN
T.V., INC., PLAINTIFF-APPELLANT, V JOHN DILLENBERG, AS
SUPERVISOR OF ASSESSMENTS OF TOWN OF ARKWRIGHT, SIGNE ROMINGER,
AS ASSESSOR OF TOWN OF ARKWRIGHT, STANLEY DROZDIEL, JEFFREY
HUCYK AND ARTHUR WOOLSON, AS MEMBERS OF BOARD OF ASSESSMENT
REVIEW OF TOWN OF ARKWRIGHT, BOARD OF ASSESSMENT REVIEW OF TOWN
OF ARKWRIGHT AND TOWN OF ARKWRIGHT, DEFENDANTS-RESPONDENTS. --
Order unani nously affirmed w thout costs. Menorandum  Suprene
Court properly granted defendants’ notion to dism ss the
conplaint. After initiating a proceedi ng pursuant to RPTL
article 7, plaintiff comenced the instant action chall enging
def endants’ denial of its application for an exenption from
taxation pursuant to RPTL 420-a and seeki ng declaratory and
injunctive relief under 42 USC § 1983 and attorneys’ fees under
42 USC 8§ 1988. Relief under section 1983 is not avail able
because the State has provided an adequate | egal renedy (see,
National Private Truc k Council v Oklahoma Tax Commn., 515 US
582, 589-591), and thus, there is no basis for an award of
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attorneys’ fees under section 1988 (see, National Private Truck
Council v Oklahoma Ta x Commn., supra, at 592). (Appeal from
Order of Supreme Court, Chautauqua County, Gerace, J. - Disniss
Pl eading.) PRESENT: GREEN, J. P., PINE, W SNER, KEHOE AND
BALIO JJ. (Filed Sept. 29, 2000.)

(1366) CA 00-00492. (Chautauqua Co.) -- JAMES A. GRIFFIN,
PLAINTIFF-APPELLANT-RESPONDENT, V GLEN JENKS AND DOUGLAS R.
ABBOTT, DEFENDANTS-RESPONDENTS-APPELLANTS. -- Order unani npusl Yy

affirmed wi thout costs for reasons stated in decision at Suprene
Court, Gerace, J. (Appeals from Order of Suprene Court,

Chaut auqua County, Cerace, J. - Sunmary Judgnment.) PRESENT:
GREEN, J. P., PINE, WSNER, KEHOE AND BALIO, JJ. (Filed Sept.
29, 2000.)

(1367) KA 99-05381. (Onondaga Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V BRIAN JAGODZINSKI, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. (Appeal from

Judgnment of Suprenme Court, Onondaga County, Mulroy, J. - Gand
Larceny, 2nd Degree.) PRESENT: GREEN, J. P., HAYES, HURLBUTT,
BALI O AND LAWON, JJ. (Filed Sept. 29, 2000.)

(1368) KA 99-05601. (Allegany Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V RONNIE D. BECKHORN, DEFENDANT-
APPELLANT. -- Judgnent unaninously affirnmed. (Appeal from
Judgnent of Allegany County Court, Feeman, Jr., J. - Sexual
Abuse, 1st Degree.) PRESENT: GREEN, J. P., HAYES, HURLBUTT,
BALI O AND LAWTON, JJ. (Filed Sept. 29, 2000.)

(1369) KA 97-05353. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V KEVIN BANKS, DEFENDANT-APPELLANT.
-- Judgnent unani nously affirmed. Menorandum  Def endant
appeal s froma judgnment convicting himafter a jury trial of
robbery in the first degree (Penal Law 8 160.15 [1]) and two
counts of murder in the second degree (Penal Law § 125.25 [1],
[3]). The conviction of intentional nurder is supported by

| egal Iy sufficient evidence and the verdict with respect to that
crinme is not against the weight of the evidence (see, Peoplev
Bleakley , 69 Ny2d 490, 495). W therefore reject defendant’s
contention that the conviction of intentional nurder should be
reversed in the interest of justice. Because the conviction of
robbery in the first degree is also supported by legally
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suf ficient evidence (see, Peoplev Bleakley , Supra , at 495),
defendant’ s contention that the felony nurder conviction nust be
reversed is without merit. (Appeal from Judgnent of Monroe
County Court, Bristol, J. - Murder, 2nd Degree.) PRESENT:

GREEN, J. P., HAYES, HURLBUTT, BALI O AND LAWTON, JJ. (Filed
Sept. 29, 2000.)

(1370) KA 99-2157. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V VICTOR DE PONCEAU, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum

Def endant, who had been arrested for driving while intoxicated,
had the right to consult with his attorney before deciding

whet her to consent to a bl ood test (see, Peoplev Shaw , 72 Nyad
1032, 1033-1034; see also, Peoplev s aac, 224 AD2d 993, 994, |Iv
denied 88 NY2d 937). However, there is no "absolute right to

refuse the test until a | awer reaches the scene * * *. |f the

| awyer is not physically present and cannot be reached pronptly
by tel ephone or otherw se, the defendant nay be required to

el ect between taking the test and submtting to revocation of
his license, without the aid of counsel"” (Peoplev Gursey, 22
NY2d 224, 229). Here, after defendant requested a naned
attorney, the arresting officer nade "reasonable and sufficient”
efforts to contact the attorney twi ce but, given the |late hour,
was unsuccessful (Peoplev Kearney , 261 AD2d 638, Iv denied 93
NY2d 1020). Thus, defendant was properly required to choose
bet ween taking the blood test or losing his |icense (see, People
v Gursey, supra , at 229).

We do not agree with defendant that the statenments he nade
to the arresting officer were admtted in violation of his right
to counsel. The only relevant information defendant provided
was that he drank two |ight beers and had taken sonme cough
nmedi ci ne earlier that evening. Defendant spontaneously
vol unteered that informati on when the arresting officer asked
himto take the blood test, and thus the information was not the
product of police interrogation or its functional equival ent
( see, People v Reinard , 244 AD2d 936, Iv denied 91 Ny2d 896).

In any event, the alleged error is harmess. The evidence of
defendant’s guilt is overwhelm ng and there is no reasonabl e
possibility that those excul patory statenents contributed to
def endant’ s convi ction (see, People v Pope , 241 AD2d 756, 759-
760, Iv denied 91 Ny2d 878, 1011; Peoplev Wiesmore , 204 AD2d
1003, 1006, Ivdenied 84 Ny2d 873). (Appeal from Judgnment of
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Suprene Court, Monroe County, Siragusa, J. - Felony Driving
While Intoxicated.) PRESENT: GREEN, J. P., HAYES, HURLBUTT,
BALI O AND LAWTON, JJ. (Filed Sept. 29, 2000.)

(1371) KA 98-05192. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V WILLIAM COLES, DEFENDANT-
APPELLANT. -- Judgnent unaninously affirmed. Menorandum

Def endant appeals from a judgnment convicting himupon a plea of
guilty of crimnal possession of a controlled substance in the
third degree (Penal Law 8 220.16 [1]). His sole contention is
that County Court erred in denying his suppression notion
because there was an insufficient basis for issuance of the
warrant to search the apartnment at 307 Cedarwood Terrace. W
di sagree. Reviewing the warrant application “in the clear |ight
of everyday experience” and according it “all reasonable

i nferences” (PeoplevHanlon , 36 Ny2d 549, 559), we concl ude
that it established probable cause to believe that a search of
the apartnment would result in evidence of drug activity (see,

People v McLaughlin , 269 AD2d 858, Ivdenied 95 Ny2d 800; People
v Martin , 163 AD2d 865). (Appeal from Judgnent of Monroe County
Court, Connell, J. - Crimnal Possession Controlled Substance,

3rd Degree.) PRESENT: GREEN, J. P., HAYES, HURLBUTT, BALI O AND
LAWON, JJ. (Filed Sept. 29, 2000.)

(1372) KA 97-05142. (Jefferson Co.) -- PEOPLE OF THE STATE OF
NEW YORK, PLAINTIFF-RESPONDENT, V BRADLEY M. KAOPUIKI,
DEFENDANT-APPELLANT. -- Judgnent unani nously affirned.

Menmor andum  County Court did not abuse its discretion in ruling
t hat defendant could be cross-exanm ned with respect to a prior
conviction of sexual abuse. The simlarity of the prior
conviction to the crimes charged does not preclude its use on
Ccross-exam nati on (see, People v Laraby, 219 AD2d 817, Ivdenied
88 NY2d 849, 937; People v Breneman, 192 AD2d 1084, Iv denied 81
NY2d 1011). The court also properly exercised its discretion in
precl udi ng cross-exam nation of the conplainant with respect to
al | eged i nstances of sexual abuse by another man (see, Peoplev
Grant, 241 AD2d 340, 341, Ivdenied 90 Ny2d 1011, 91 Ny2d 873;

People v Walker, 223 AD2d 414, 415, Ivdenied 88 NY2d 887). W
have consi dered defendant’s remai ni ng contenti ons and concl ude
that none requires reversal. (Appeal from Judgnent of Jefferson

County Court, Clary, J. - Rape, 1st Degree.) PRESENT: GREEN,
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J. P., HAYES, HURLBUTT, BALIO AND LAWION, JJ. (Filed Sept. 29,
2000. )

(1373) KA 99-05262. (Wayne Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V LAWRENCE LEE, DEFENDANT-APPELLANT.
-- Judgnent unani mously nodified on the | aw and as nodified
affirmed in accordance with the foll ow ng Menorandum  Def endant
appeal s froma judgnment convicting himof felony driving while

i ntoxi cated (Vehicle and Traffic Law 8§ 1192 [3]; 8 1193 [1] [c]
[1i]), resisting arrest (Penal Law 8 205.30) and escape in the
third degree (Penal Law 8 205.05). Defendant contends that
there is no evidence that he was intoxicated and thus that the
conviction of driving while intoxicated is not supported by

| egal |y sufficient evidence. W disagree. The evidence, viewed
in the light nost favorable to the People, establishes that

def endant was driving a pickup truck with headlights off at 2:00
A-M on March 24, 1998. Wen a police officer attenpted to pul

hi m over, defendant sped away and turned onto several streets

wi t hout signaling, eventually |osing control of his vehicle and
crashing into a tree. Defendant exited the vehicle and ran,
despite orders by the police officer to stop. Wen the officer
appr ehended defendant, the officer could detect the strong odor
of an al coholic beverage. 1In addition, defendant’s eyes were
wat ery and bl oodshot. The officer told defendant that he was
under arrest and started to place handcuffs on him Defendant
continued to struggle and again ran away. The officer caught up
to himtwo nore tines, but defendant eventually pushed the
officer into an enpty in-ground swi nm ng pool and fled. W
conclude that there is a valid line of reasoning and perm ssible
inferences to |lead a rational person to the conclusion that

def endant was intoxicated, and the verdict is not against the
wei ght of the evidence (see, People v Bleakle y, 69 Ny2d 490,
495) .

Def endant al so contends that there is no evidence that he
was in custody and thus that the conviction of escape in the
third degree is not supported by legally sufficient evidence.

W agree. A person is guilty of escape in the third degree
“when he escapes fromcustody” (Penal Law 8 205.05). “Custody”
is defined as “restraint by a public servant pursuant to an

aut hori zed arrest” (Penal Law 8§ 205.00 [2]). The evidence
establishes that the officer attenpted to arrest defendant and
take himinto custody, but was unsuccessful. Under these
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ci rcunst ances, defendant was not in custody (see, Peoplev
Caffey , 134 AD2d 923, Iv denied 70 NY2d 930). We therefore
nodi fy the judgment by reversing that conviction, vacating the
sentence inposed thereon and di sm ssing count three of the
i ndi ct ment .

County Court’s Sandoval ruling does not constitute an abuse
of discretion. The court allowed the prosecutor to cross-
exam ne defendant with respect to a prior conviction of
resisting arrest, but would not allow inquiry into the
underlying facts of that conviction. Questioning on other
crinmes is not precluded sinply because those crinmes are simlar
to the ones charged (see, People v Pavao, 59 NY2d 282, 292;
People v Hutchinson [ John], 255 AD2d 396; People v Castaldi, 209
AD2d 961, Ivdismissed 84 Ny2d 1029). Finally, the court did
not err in denying defendant’s notion to sever the charge of
driving while intoxicated fromthe charges of resisting arrest
and escape. Those offenses were part of a single continuing
i ncident and were thus properly joinable pursuant to CPL 200. 20

(2) (a) (see, Peoplev Boyd, ____ AD2d _ [decided May 10,
2000]). In addition, the offenses were properly joinable under
CPL 200.20 (2) (b) based on the overlap of evidence concerning
t hem ( see, People v Alston, 264 AD2d 685, Ivdenied 94 Nyad

876). Because the offenses were properly joinable under CPL
200.20 (2) (a) or (b), discretionary severance was not avail able
(see, CPL 200.20 [3]; PeoplevLane, 56 Ny2d 1, 7; Peoplev
Chancy, _ AD2d __ [decided Apr. 25, 2000]). (Appeal from
Judgnment of Wayne County Court, Sirkin, J. - Felony Driving
VWil e Intoxicated.) PRESENT: GREEN, J. P., HAYES, HURLBUTT,
BALI O AND LAWTON, JJ. (Filed Sept. 29, 2000.)

(1374) KA 99-05319. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V BERNARD ALSTON, DEFENDANT-
APPELLANT. -- Judgnent unaninmously affirnmed. Menorandum

Def endant appeals froma judgnent convicting himafter a jury
trial of rape in the first degree (Penal Law 8 130.35 [1]). The
i ndi ctment charged def endant wi th, interalia , acts of sodony
and rape. Contrary to the contention of defendant, the verdict
acquitting himof the first charged count of rape and finding
himguilty of the second charged count of rape does not
inplicate the prohibition against double jeopardy. 1In his
openi ng statenent, the prosecutor referred to the sequence in
whi ch defendant allegedly commtted the charged crines and the
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victimthen testified to the acts in the order in which they
were charged in the indictnent. Thus, there is no danger that
different jurors convicted defendant based on different alleged

acts of rape (see, People v Hutchinson , 213 AD2d 1048, Ivdenied
86 Ny2d 736; People v Curtis , 195 AD2d 968, Iv denied 82 Nyad
752; cf ., People v Ball , 231 AD2d 853, Ivdenied 89 Ny2d 1032;

People v McNab , 167 AD2d 858).

Def endant failed to preserve for our review his contention
that the conviction is not supported by legally sufficient
evi dence (see, PeoplevGray , 86 NY2d 10, 19). W reject the
contentions of defendant that the verdict is against the weight
of the evidence (see, Peoplev Bleakley , 69 NY2d 490, 495) and
that the sentence is unduly harsh and severe. Defendant al so
failed to preserve for our review his contention that the
verdi ct is repugnant (see, Peoplev Alfaro , 66 NY2d 985, 987),
and we decline to exercise our power to review that contention
as a matter of discretion in the interest of justice (see, CPL
470.15 [6] [a]). (Appeal from Judgnent of Monroe County Court,
Egan, J. - Rape, 1st Degree.) PRESENT: GREEN, J. P., HAYES,
HURLBUTT, BALI O AND LAWTON, JJ. (Filed Sept. 29, 2000.)

(1375) CAF 99-07024. (Jefferson Co.) -- MATTER OF ROSEMARY
TOUSLEY, PETITIONER-RESPONDENT, V SCOTT TOUSLEY, SR.,
RESPONDENT-APPELLANT. -- Order unani nously affirnmed w thout

costs. Menorandum Respondent failed to contend before Famly
Court that al cohol abuse and refusal of treatnent do not
constitute aggravating circunstances within the neaning of

Fami |y Court Act § 827 (a) (vii) and 8§ 842. Thus, respondent
failed to preserve for our review his present contention that
the court erred in issuing a three-year order of protection
based on his al cohol abuse and refusal of treatnent (see

generally, Matter of Tanya R. B. v Darren W., 254 AD2d 813;
Matter of Mary Alice V., 222 AD2d 594, Ivdenied 87 Nya2d 811;
Matter of Kagels v Ka gels , 209 AD2d 1020). In any event, we

agree with the court that respondent’s al cohol abuse and refusa
of treatnent constitute aggravating circunstances within the
nmeani ng of Famly Court Act 8 842, and we concl ude that the
court did not abuse its discretion in issuing the order (see,
Famly C Act § 827 [a] [vii]; 8 842). (Appeal from Order of
Jefferson County Famly Court, Hunt, J. - Custody.) PRESENT:
GREEN, J. P., HAYES, HURLBUTT, BALI O AND LAWON, JJ. (Filed
Sept. 29, 2000.)
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(1376) CAF 99-07126. (Erie Co.) -- MATTER OF JOHN MASON,
PETITIONER-RESPONDENT, V KATISHIA BARNEY, RESPONDENT-APPELLANT.
-- Order unaninously affirnmed w thout costs. (Appeal from O der
of Erie County Fam |y Court, Rosa, J. - Custody.) PRESENT:
GREEN, J. P., HAYES, HURLBUTT, BALI O AND LAWTON, JJ. (Filed
Sept. 29, 2000.)

(1377) CAF 00-00755. (Monroe Co.) -- MATTER OF JOSEPH M. W.,
PETITIONER-APPELLANT, V CRYSTAL B. R., RESPONDENT-RESPONDENT.
(APPEAL NO. 1.) -- Appeal unaninously dism ssed wi thout costs.
Sanme Menorandum as i n Matter of Joseph M. W . v Crystal B. R.

([appeal No. 2] = AD2d _ [decided herewith]). (Appeal from
Order of Monroe County Fam |y Court, Kohout, J. - Custody.)
PRESENT: GREEN, J. P., HAYES, HURLBUTT, BALI O AND LAWICN, JJ.
(Filed Sept. 29, 2000.)

(1378) CAF 00-00763. (Monroe Co.) -- MATTER OF JOSEPH M. W.,
PETITIONER-APPELLANT, V CRYSTAL B. R., RESPONDENT-RESPONDENT.
(APPEAL NO. 2.) -- Order unaninously affirmed w thout costs.

Menorandum Family Court properly granted respondent’s notion
to dismiss the petition seeking custody of the parties’ child on
the ground that the court |acks subject matter jurisdiction
under the Uniform Child Custody Jurisdiction Act (UCCIA)
(Domestic Relations Law art 5-A) and the Parental Ki dnapping
Prevention Act (PKPA) (28 USC § 1738A). The record establishes
that the child was born in Mchigan and had |ived there

conti nuously with respondent when this proceedi ng was conmenced
two weeks later. Thus, Mchigan is the “hone state” of the
child under the definitions in both the UCCIA (Donestic

Rel ations Law 8§ 75-c [5]) and the PKPA (28 USC § 1738A [b] [4]).
The M chigan Circuit Court agreed to exercise jurisdiction over
the custody proceeding initiated by respondent in that state,
and thus no basis exists for the exercise of jurisdiction by a
New York court (see, Donestic Relations Law 8 75-d). Famly
Court, therefore, could not assune jurisdiction over this
proceedi ng consistent with the UCCIA (see, Donestic Rel ations
Law 8§ 75-d) or the PKPA (see, 28 USC § 1738A [c] [2] [B] [i];
Matter of Hahn v Rych ling, 258 AD2d 832, 834-835, Ivdismissed

93 Ny2d 954). The court properly rejected petitioner’s
contention that New York is the home state of the child because
respondent is a New York resident living tenporarily in M chigan
to attend coll ege. Assum ng, arguendo, that the record supports
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t hat contention, we conclude that “the determ nation of a
child s hone state under the UCCIJA and PKPA is separate and
distinct fromthe determ nation of * * * the parents’ * * *
| egal residence[s]” (Matter of Consfordv Consford, __ AD2d
, ___ [decided July 6, 2000]).

The appeal fromthe order determining that Mchigan is the
home state of the child and staying the proceedi ng pendi ng the
jurisdictional determnation of the Mchigan Circuit Court nmnust
be dism ssed. That order is brought up for review on the appea
fromthe order granting respondent’s notion to dism ss the
petition (see, CPLR 5501 [a] [1]; see also, Matter of G entry v
Littlewood, 269 AD2d 846, 847). (Appeal from Order of Monroe
County Fam |y Court, Kohout, J. - Custody.) PRESENT: GREEN, J.
P., HAYES, HURLBUTT, BALI O AND LAWION, JJ. (Filed Sept. 29,
2000.)

(1381) CA 99-00851. (Monroe Co.) -- LEON WRIGHT, PLAINTIFF-
APPELLANT, V SAEED DELI & GROCERY, SAEED KASSIM, AHMED NASHER
AND ANTHONY KASPER, DEFENDANTS-RESPONDENTS. (APPEAL NO. 1.) --
Appeal unani nously dism ssed without costs (see, Smithv

Catholic Med. Ctr. , 155 AD2d 435; seealso , CPLR 5501 [a] [1]).
(Appeal from Order of Suprene Court, Mnroe County, Smith, J. -
Set Aside Verdict.) PRESENT: GREEN, J. P., HAYES, HURLBUTT,
BALI O AND LAWON, JJ. (Filed Sept. 29, 2000.)

(1382) CcA 99-00980. (Monroe Co.) -- LEON WRIGHT, PLAINTIFF-
APPELLANT, V SAEED DELI & GROCERY, SAEED KASSIM, AHMED NASHER
AND ANTHONY KASPER, DEFENDANTS-RESPONDENTS. (APPEAL NO. 2.) --
Judgnent unani nously affirmed w thout costs. Menorandum
Suprene Court properly denied plaintiff’s notion to set aside
the jury verdict in favor of defendants. “A notion to set aside
a jury verdict of no cause of action should not be granted

unl ess the preponderance of the evidence in favor of the noving
party is so great that the verdict could not have been reached
upon any fair interpretation of the evidence” (Dannickv County

of Onondaga, 191 AD2d 963, 964; see, Cohen v Hallmark Cards, 45
NY2d 493, 498-499). Plaintiff testified that he fell inside

def endant store when he slipped on water and ice and his foot
became caught in a hole in the floor. An eyewitness testified
for defendants, however, that plaintiff slipped and fell outside
on the street or sidewal k rather than inside the store, and that
a friend then carried plaintiff inside the store, out of the
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snow and cold, to await an anbul ance. The credibility of those
wi tnesses was for the jury to determ ne (see, Gray v McParland
255 AD2d 359) and, given the conflicting testinony, “the jury
reasonably determned that plaintiff had failed to prove that
defendant[s] were] negligent” (Boundsv Western Regi onal Off
Track Betting Corp., 256 AD2d 1165; see, Cone v Williams [ appeal
No. 1], 182 AD2d 1102, Ivdenied 80 Ny2d 758).

Plaintiff contends that the court erred in admitting in
evi dence a police record containing plaintiff’'s crimnal
hi story. The court, however, reversed itself and determ ned
that the police record was i nadm ssible. In any event, any
error is harm ess because plaintiff admtted during cross-
exam nation that he conmitted the crimnal offenses set forth
t herein.

Plaintiff further contends that the court erred inits
charge to the jury. W disagree. The jury concluded that
def endants were not negligent, and thus they never reached the
I ssue of conparative negligence (see, Prunchakv Palum bo, 219
AD2d 858). Plaintiff’s remaining contentions concerning the
court’s charge are not preserved for our review (see, Prunchakv
Palumbo, supra ), and are without nmerit in any event.

The court properly precluded plaintiff from questioning an
i nsurance representative concerning a paynent to plaintiff for
nmedi cal expenses (see, CPLR 4547; Sobie v Katz Constr. Corp.,
189 AD2d 49, 54). The court also properly precluded plaintiff
from presenting proof of renedial neasures taken by defendants
follow ng the incident as evidence of negligence (see, Perazone
v Sears, Roebuck & Co ., 128 AD2d 15, 17; see also, Cleland v 60-
02 Woodside Corp. , 221 AD2d 307, 308; Heyden v Gallagher E l.
Co., 94 AD2d 936, 937). W have considered plaintiff’s
remai ni ng contentions and conclude that they are without nerit.
(Appeal from Judgnent of Suprene Court, Monroe County, Smith, J.
- Negligence.) PRESENT: GREEN, J. P., HAYES, HURLBUTT, BALIO
AND LAWTON, JJ. (Filed Sept. 29, 2000.)

(1383) CA 00-00356. (Onondaga Co.) -- ST. JOSEPH'S HOSPITAL
HEALTH CENTER, ET AL., PLAINTIFFS, V DEPARTMENT OF HEALTH OF
STATE OF NEW YORK, ET AL., DEFENDANTS, AND BETH ISRAEL MEDICAL
CENTER, ET AL., INTERVENORS-DEFENDANTS-RESPONDENTS. NEW YORK
CITY HEALTH AND HOSPITALS CORPORATION, PLAINTIFF-APPELLANT, V
MARK R. CHASSIN, M.D., COMMISSIONER, NEW YORK STATE DEPARTMENT
OF HEALTH, AND RUDY F. RUNKO, DIRECTOR, NEW YORK STATE DIVISION
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OF BUDGET, DEFENDANTS-RESPONDENTS. -- Order unani nously
affirmed wi thout costs. (Appeal from Order of Suprene Court,
Onondaga County, Murphy, J. - Sunmary Judgnent.) PRESENT:
GREEN, J. P., HAYES, HURLBUTT, BALI O AND LAWON, JJ. (Filed
Sept. 29, 2000.)

(1385) CA 99-1615. (Erie Co.) -- NORINE RINKER, PLAINTIFF-
RESPONDENT, V TEJBIR OBEROI, DEFENDANT-APPELLANT. -- Order

unani nously affirmed with costs. Menorandum  Suprene Court
properly granted plaintiff’s notion to anend the conplaint to
add causes of action for fraud and to anmend the ad dammum cl ause
to add a claimfor punitive danages. “In the absence of
prejudice to the nonnmoving party and where the anmendnent is not
“plainly lacking in nerit’ (Sabol & Rice v Poughk eepsie Galleria
Co., 175 AD2d 555, 556), |eave to anmend pl eadings shoul d be
‘freely given” (CPLR 3025 [b])” (Silvinv Karwoski, 242 AD2d
945). Defendant failed to show that he woul d be prejudiced by

t he anendnent, and plaintiff nade a sufficient show ng that the
causes of action for fraud and the claimfor punitive danmages
are not plainly lacking in nerit. Plaintiff further showed that
t he causes of action for fraud are separate and distinct from
those all eging dental mal practice (see, Simcuskiv Saeli , 44
NY2d 442, 453-454; Howe v Ampil, 185 AD2d 520, 521). (Appeal
from Order of Supreme Court, Erie County, Mntz, J. - Amend

Pl eadi ng.) PRESENT: GREEN, J. P., HAYES, HURLBUTT, BALI O AND
LAWTON, JJ. (Filed Sept. 29, 2000.)

(1386) CA 00-00415. (Wayne Co.) -- CHARLOTTE MC GREGOR,
PLAINTIFF-RESPONDENT-APPELLANT, V FLEXCON COMPANY, INC.,
DEFENDANT-APPELLANT-RESPONDENT. FLEXCON COMPANY, INC., THIRD-
PARTY PLAINTIFF, V ELECTROMARK CO. AND WESCO MACHINE CO., THIRD-
PARTY DEFENDANTS-APPELLANTS-RESPONDENTS. -- Order unani nously
nodi fied on the aw and as nodified affirned wthout costs in
accordance with the follow ng Menorandum Plaintiff commenced
this action seeking damages for injuries she sustained when her
right hand was crushed by a roller on a | am nating nmachi ne.
Plaintiff was resting her right hand on the table on the front
part of the |am nator and was cleaning the rollers with her |eft
hand. According to plaintiff, the |lam nator was turned off but
suddenly activated, and the rag she was holding in her right
hand was pull ed underneath a roller along with her hand.
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Suprene Court erred in denying that part of defendant’s
notion seeking sumrmary judgnent dism ssing the strict products
liability and negligence causes of action. Those theories of
liability were predicated on a design defect and a failure to
warn. In support of the notion, defendant established that
plaintiff’s enployer substantially nodified the |am nator after
purchasing it from defendant. Specifically, the rectangul ar
acrylic nip guard, which was designed to prevent a person’s hand
fromcomng in contact wwth the rollers, was renoved and
replaced with a copper tube. The nip guard was only one-
guarter-inch above the table, whereas the copper tube was three-
gquarters of an inch above that surface. The evidence submtted
by def endant established that a person’s hand could not slide
underneath the nip guard, but could slide underneath the copper
tube, as did plaintiff’s hand.

“A manufacturer, distributor, or retailer of a product may
not be held liable either in negligence or strict products
liability where ‘[material alterations at the hands of a third
party * * * work a substantial change in the condition in which
the product was sold by destroying the functional utility of a
key safety feature’” (O’Barav Piekos, 161 AD2d 1118, 1119,
quot i ng Robinson v Reed-Prent ice Div. , 49 Ny2d 471, 481). The
substantial nodifications made by plaintiff’s enpl oyer destroyed
a key safety feature of the |lam nator, thus precluding recovery
by plaintiff on the design defect claim Nor may plaintiff
recover on a theory of failure to warn (see generally, Lirian oV
Hobart Corp., 92 NY2d 232). Defendant placed a | abel on the
| am nat or warning users not to use the lanm nator without the nip
guard in place (see, Ryanv Arrow Lea sing Corp. , 260 AD2d 565,
566), but plaintiff’s enployer covered over that warning with
tape and a piece of paper (see, Avilesv Eagle P icher Corp ., 167
AD2d 495, 497). The affidavit of plaintiff’s expert submtted
in opposition to the notion was conclusory and unsupported by
facts and thus did not raise a triable issue of fact (see,
Liccione v Gearing, 252 AD2d 956, 957, Ivdenied 92 NY2d 818;
Bouter v Durand-Wayla nd, Inc., 221 AD2d 902, 903).

We nodify the order, therefore, by granting defendant’s
notion in its entirety and dismssing the conplaint. (Appeals
from Order of Suprene Court, Wayne County, Parenti, J. - Summary
Judgment.) PRESENT: GREEN, J. P., HAYES, HURLBUTT, BALI O AND
LAWION, JJ. (Filed Sept. 29, 2000.)
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(1387) CA 99-01509. (Erie Co.) -- CAROL BRITTON, INDIVIDUALLY
AND AS MOTHER AND NATURAL GUARDIAN OF DAVID J. BRITTON, AN
INFANT, PLAINTIFF-APPELLANT, V TIMOTHY NOE, DAWN NOE AND DARRYL
NOE, DEFENDANTS-RESPONDENTS. -- Order and judgnent unani nously
affirmed wi thout costs. Menorandum  Suprene Court properly
granted that part of the notion of Darryl Noe (defendant)
seeki ng sunmary judgnent dismi ssing the cause of action pursuant
to General Obligations Law § 11-100. David J. Britton
(Britton), then age 16, attended a party hosted by defendant's
younger sister Audrey, also age 16, in her parents' absence. At
Audrey's request, defendant procured al coholic beverages for
consunption at the party. According to the conplaint, Britton
was injured due to the intoxication of fell ow guest Matthew

Kar ogl en, then age 18, and such intoxication was know ngly
caused by defendant's furnishing of alcoholic beverages for the
party. Britton, a high school westler, was also intoxicated as
the result of drinking al coholic beverages at the party. He
fractured his ankle while voluntarily engaged in an inpronptu
westling match with Karoglen on the garage fl oor.

The court properly dism ssed the General (bligations Law 8§
11-100 cause of action because Britton's conduct constituted a
primary assunption of risk. Britton testified at his deposition
that he was intoxicated and that he was aware of the effects of
al cohol and of the risk of injury when he voluntarily westled
wi th Karoglen. Recovery is therefore barred by Britton's
primary assunption of risk (see, Morgan v State o f New York , 90
NY2d 471, 484, 486-488; Bierach v Nichols , 248 AD2d 916, 917-
918; Griffin v Lardo , 247 AD2d 825, 826, Ivdenied 91 Ny2d 814;
cf., Givens v Rochest er City School Dist. , 262 AD2d 933;
Heminway v State Univ .Oof N. Y. , 244 AD2d 979, Iv denied 91 Nvad
809). (Appeal from Order and Judgnent of Suprene Court, Erie
County, Fahey, J. - Summary Judgnent.) PRESENT: GREEN, J. P.
HAYES, HURLBUTT, BALIO AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1388) CA 99-3418. (Wyoming Co.) -- RICHARD H. AUGUSTYN,
PLAINTIFF-RESPONDENT, V COUNTY OF WYOMING, DEFENDANT-APPELLANT,
NORTH AMERICAN SOLID TIMBER FRAME HOMES, INC., PAUL D. BACH,
DEFENDANTS-RESPONDENTS, ET AL., DEFENDANTS. -- Order unani nously
reversed on the I aw w thout costs, cross notion denied, notion
granted and conpl aint dism ssed. Menorandum  Suprene Court
erred in denying the notion of the County of Wom ng (defendant)
to dism ss the conplaint based on plaintiff’s failure to file a
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tinmely notice of claimand in granting plaintiff’s cross notion
for leave to file a late notice of claim Plaintiff’s claim
arose when defendant informed plaintiff by letter dated March
13, 1996, that no certificate of occupancy would be issued for
his property until certain structural problens were resol ved

( see, Sexstone v City of Rochester , 32 AD2d 737). The conpl ai nt
al | eges that defendant was responsible for creating the
conditions that gave rise to those structural problens.
Plaintiff did not file his notice of claimuntil August 14,
1996, nore than 90 days after his claimarose (see, General
Muni ci pal Law 8 50-e [1] [a]), nor did he seek leave to file a
|ate notice of claimw thin one year and 90 days after the claim
accrued (see, General Municipal Law 8§ 50-e [5]; & 50-i [1] [c];

Pierson v City of New York , 56 NyY2d 950, 954-955). Thus, the
court had no discretion to grant plaintiff’s cross notion (see,
Smith v Town of Ellis burg, 234 AD2d 938). W further conclude

that plaintiff has failed to show that the doctrine of equitable
estoppel applies here. That doctrine nust be "invoked sparingly
and only under exceptional circunstances"” with respect to
"agencies of the State acting in their governnental capacity"”
(Luka v New York City Tr. Auth. , 100 AD2d 323, 325, affd 63 Nyad
667; see, Matter of Hampto ns Hosp. & Med. Ctr. v Moore , 52 Nyad
88, 93, n 1; Benderv New York Cit y Health & Hosps. Cor p., 38
NY2d 662, 667-668). (Appeal from Order of Suprene Court,

Wom ng County, Dillon, J. - Notice of Claim) PRESENT: GREEN
J. P., HAYES, HURLBUTT, BALIO AND LAWION, JJ. (Filed Sept. 29,
2000.)

(1389) CA 99-819. (Monroe Co.) -- WENDY BOYDE, PLAINTIFF-
RESPONDENT, V AMES STORES, A GENERAL PARTNERSHIP, DEFENDANT-
APPELLANT. (APPEAL NO. 1.) -- Appeal unani nously dism ssed

W t hout costs upon stipulation. (Appeal from Judgnent of
Suprene Court, Monroe County, Bergin, J. - Negligence.)
PRESENT: GREEN, J. P., HAYES, HURLBUTT, BALI O AND LAWICN, JJ.
(Filed Sept. 29, 2000.)

(1390) CA 99-1281. (Monroe Co.) -- WENDY BOYDE, PLAINTIFF-
RESPONDENT, V AMES STORES, A GENERAL PARTNERSHIP, DEFENDANT-
APPELLANT. (APPEAL NO. 2.) -- Appeal unaninously disnm ssed

W t hout costs upon stipulation. (Appeal from Order of Suprene
Court, Monroe County, Bergin, J. - Settle Order.) PRESENT
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GREEN, J. P., HAYES, HURLBUTT, BALIO AND LAWION, JJ. (Filed
Sept. 29, 2000.)

(1391) cA 00-00377. (Erie Co.) -- MATTER OF CHARLIE THOMAS, JR.,
INDIVIDUALLY AND ON BEHALF OF HAMLIN PARK COMMUNITY AND
TAXPAYERS' ASSOCIATION, PETITIONER-APPELLANT, V CITY OF BUFFALO
INSPECTIONS DEPARTMENT AND JAFFRY N. MOHAMED, RESPONDENTS-
RESPONDENTS. -- Judgnent unani nously affirnmed w thout costs.
Menorandum  On Decenber 18, 1996, the Zoning Board of Appeals
of the City of Buffalo (ZBA) granted the application of
respondent Jaffry N. Mhaned for a variance permtting himto
expand the nonconformng use of his property as a retail store
to include a take-out restaurant. On February 24, 1999,
petitioner conmrenced the instant proceeding, alleging that
Mohanmed’ s operation of a take-out restaurant w thout a
restricted use permt violates section 511-68.1 (D) (1) of the
City of Buffalo Code, and seeking judgnment directing respondent
City of Buffalo Inspections Departnent (Department) to enforce
t hat section of the Code.

Suprene Court properly dism ssed the petition. The
proceedi ng, conmenced nore than 30 days after the ZBA' s
determnation, is untinely (see, General City Law 8§ 82 [1]).
Petitioner cannot avoid the bar of the Statute of Limtations by
seeking relief in the nature of mandanus to conpel. That relief
iIs not available to petitioner because he has not denonstrated a
clear legal right to it (see, Matter of Tummin ia v Coughlin, 182
AD2d 885, 886; Matter of Flower City Nursing Home v Reed, 55
AD2d 826; see also, Matter of W alsh v LaGuardia, 269 NY 437,

441; Cortellini v City of Niagara Falls, 257 App Div 615, 616).
Further, even if mandanmus to conpel were avail able, the
proceedi ng woul d be barred by | aches based upon the unreasonable
del ay of petitioner in nmaking his demand to the Departnent (see,

Matter of Densmore v Altmar-Parish-William stown Cent. School
Dist., 265 AD2d 838, 839, Ivdenied 94 NY2d 758; Matter of
Tumminia v Coughlin, supra, at 886). (Appeal from Judgnent of

Suprene Court, Erie County, Mntz, J. - CPLR art 78.) PRESENT:
GREEN, J. P., HAYES, HURLBUTT, BALI O AND LAWION, JJ. (Filed
Sept. 29, 2000.)

(1392) CA 00-00355. (Monroe Co.) -- LOUISE J. DE MECO,
PLAINTIFF-RESPONDENT-APPELLANT, V ROSE J. HUSPEN, DEFENDANT-
APPELLANT-RESPONDENT. -- Order unani nously affirmed without
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costs. (Appeals fromOrder of Supreme Court, Monroe County,
Polito, J. - Set Aside Verdict.) PRESENT: GREEN, J. P., HAYES
HURLBUTT, BALI O AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1392.1) CcA 99-578. (Erie Co.) -- MATTIE FIELDS, INDIVIDUALLY
AND AS ADMINISTRATRIX OF THE ESTATE OF LONNIE FIELDS, DECEASED,
PLAINTIFF-APPELLANT, V SISTERS OF CHARITY HOSPITAL, DEFENDANT-
RESPONDENT. -- Order unaninmously reversed on the law with costs,
noti on deni ed and conpl aint reinstated. Menorandum

Plaintiff’s decedent was exami ned in the energency room of
defendant, Sisters of Charity Hospital. Decedent’s daughter
reported that her father had suffered a seizure and that his
right arm had been affected. The attendi ng physician ordered
medi cati ons and directed that decedent be placed on seizure
precautions. Because she suspected that decedent had a brain
tunmor or cerebral bleed, she ordered a CT scan of his head.
After decedent had been placed on the examning table, he
suffered a violent grand mal seizure. Hi s head struck a portion
of the CT scanning equi pnrent and he fell fromthe table,
fracturing his nose. Plaintiff commenced this action nore than
2% but less than 3 years after the hospitalization, seeking
darmages for the injuries sustained by decedent in that fall.

The conplaint and bill of particulars allege that defendant was
negligent in failing to provide a safe and adequate exani ni ng
table; in failing toinstall, nmaintain and secure the table in a

safe and proper manner for its intended use; in negligently

pl aci ng decedent on the table; in failing to restrain decedent
or direct his actions pursuant to the ordered seizure
precautions; and in failing properly to supervise decedent.

Def endant noved for summary judgnment dism ssing the
conplaint as tine-barred. Defendant maintained that its all eged
conduct constituted nedical mal practice, not ordinary
negl i gence, and that the 2% year Statute of Limtations
applicable to mal practice actions (CPLR 214-a) applies.

Suprenme Court erred in granting defendant’s notion.

Al | egations that defendant failed to provide a safe and adequate
exam ning table and that the table was not installed, nmaintained
or secured in a safe and proper nmanner are allegations of

ordi nary negligence (see, Bleiler v Bodnar , 65 NY2d 65, 73) to
which the three-year Statute of Limtations (CPLR 214) applies.
Wth respect to the remaining allegations, defendant failed to
sustain its initial burden of negating all triable issues of
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fact. Defendant failed to establish as a matter of |aw that the
alleged failure to follow the doctor’s order that seizure
precautions be inplemented “constitutes medical treatnent or
bears a substantial relationship to the rendition of nedical
treatment by a |icensed physician” and anounts to nal practice

( Bleiler v Bodnar, sup ra, at 72; see also, Scottv Ul anov, 74
NY2d 673, 675) rather than ordinary negligence (see, Halasv
Parkway Hosp. , 158 AD2d 516, 517; Rogers v Schuyler , 158 AD2d
318; Mossman v Albany Med. Ctr. Hosp. , 34 AD2d 263, 264; Stavely
v St. Charles Hosp. , 173 FRD 49). Thus, defendant’s notion for
summary j udgnent shoul d have been deni ed (see, Edbauer v Harris

Hill Nursing Facility , 245 AD2d 1103). (Appeal from Order of

Suprene Court, Erie County, Fahey, J. - Summary Judgnent.)
PRESENT: GREEN, J. P., HAYES, HURLBUTT, BALI O AND LAWQN, JJ.
(Filed Sept. 29, 2000.)

(1393) KA 99-05261. (Niagara Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ALBERT VEIHDEFFER, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirned (see, Peoplev

Lococo, 92 Ny2d 825, 827). (Appeal from Judgnent of Ni agara
County Court, Hannigan, J. - Burglary, 3rd Degree.) PRESENT:
PIGOIT, JR, P. J., WSNER, SCUDDER AND LAWION, JJ. (Filed
Sept. 29, 2000.)

(1394) KA 98-05182. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V RONALD THOMPSON, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirned. (Appeal from
Judgnent of Monroe County Court, Bristol, J. - Violation of
Probation.) PRESENT: PIGOIT, JR, P. J., WSNER, SCUDDER AND
LAWTON, JJ. (Filed Sept. 29, 2000.)

(1396) KA 99-05404. (Ontario Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V BURNIE DANIELS, DEFENDANT-
APPELLANT. -- Judgnent unani nmously affirned. Menorandum The

contention of defendant that the police |acked reasonable
suspicion to stop his van is without nerit. The officer was
aut hori zed to stop defendant’s vehicle based on her receipt of
information fromthe dispatcher that the van had recently been
involved in crimnal activity at a car wash in Bloonfield (see
generally , People v Sobotker , 43 Ny2d 559, 564). Contrary to
the further contention of defendant, the police had probable
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cause to arrest him based on conplainant’s identification.
Finally, defendant’s van was properly searched. The autonobile
exception to the warrant requirenent authorizes the search of a
vehi cl e when the police have probabl e cause to believe that the
vehi cl e contai ns contraband, evidence of a crine or a weapon

( see, People v Goss , 204 AD2d 984, 985, Ivdenied 84 Ny2d 826).
(Appeal from Judgnment of Ontario County Court, Henry, Jr., J. -
Crimnal M schief, 4th Degree.) PRESENT: PIGOIT, JR, P. J.

W SNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1397) KA 99-05382. (Onondaga Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ISAAC M. DUFFY, DEFENDANT-
APPELLANT. -- Judgnent unani nously reversed on the | aw and new

trial granted. Menorandum The verdict finding defendant
guilty of burglary in the second degree (Penal Law § 140.25 [2])
and grand larceny in the third degree (Penal Law § 155.35) is
not agai nst the wei ght of the evidence (see, People v Bleakle Y,
69 Ny2d 490, 495). The judgnment of conviction nust be reversed,
however, because County Court erred in allow ng defendant to
proceed pro se. Upon our review of the record, we conclude that
the court failed to conduct a sufficiently searching inquiry of
defendant to be reasonably certain that defendant appreciated
t he dangers and di sadvant ages of giving up the fundamental right
to counsel (see, PeoplevSmith , 92 NY2d 516, 520; Peoplev
Slaughter , 78 NY2d 485, 491). The record establishes that the
court failed to inquire into defendant’s “age, education,
occupation, previous exposure to |egal procedures and ot her
rel evant factors bearing on a conpetent, intelligent, voluntary
wai ver” of the right to counsel (Peoplev Smith, supra , at 520).
The “searching inquiry” prerequisite was not satisfied sinply by
the court’s repeated observations that defendant’s interests
woul d be better served through a | awer’s representation, nor
was it satisfied by the court’s direction that the relieved
attorney be present at trial to assist defendant (see, Peoplev
Smith, supra , at 521). Because the court failed to conduct a
sufficient inquiry to ensure that defendant was aware of the
dangers and di sadvantages of representing hinself, defendant’s
wai ver of the right to counsel nust be deened ineffective (see,
People v Smith, supra , at 520; People v Slaughter, s upra, at
491-492).

In view of our determnation, we do not address defendant’s
remai ni ng contentions on appeal. (Appeal from Judgnent of
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Onondaga County Court, Burke, J. - Burglary, 2nd Degree.)
PRESENT: PIGOTT, JR, P. J., WSNER, SCUDDER AND LAWION, JJ.
(Filed Sept. 29, 2000.)

(1398) KA 98-05364. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V FREDDY GONZALEZ PENA, A/K/A PEDRO
JOSE SERRANO, A/K/A DANIEL PENA, DEFENDANT-APPELLANT. --
Judgnent unani mously affirnmed. Menorandum Def endant appeal s
froma judgnent convicting himafter a jury trial of crimnal
possession of a controlled substance in the third and fourth
degrees (Penal Law 8§ 220.16 [1]; 8§ 220.09 [1]), forgery in the
second degree (Penal Law § 170.10 [1]) and crimna

i npersonation in the second degree (Penal Law § 190.25 [1]).

The charges arose froman incident in which the police found a
quantity of heroin in the basenent of a buil ding and def endant
hi di ng nearby. Defendant contends that he was denied effective
assi stance of counsel principally because his attorney failed to
make a pretrial notion to suppress the heroin. Defendant,
however, never asserted a possessory interest in the heroin and
thus | acked standing to bring the notion (see, People v Brown

256 AD2d 42, Ivdenied 93 Ny2d 871; People v Mitchelle , 253 AD2d
677, 678; PeoplevCruz , 165 AD2d 205, 208-209, Ivdenied 77
NY2d 959; People v Barshai , 100 AD2d 253, 255-256, Ivdenied 62

NY2d 804, certdenied 469 US 885). “[T]he evidence, the | aw,
and the circunstances of [this] case, viewed in totality and as
of the time of the representation, reveal that the attorney
provi ded neani ngful representation” (Peoplev Baldi , 54 Nvad
137, 147). We reject the further contention of defendant that
he was denied a fair trial by proof of two letters that he wote
while in prison. Defendant does not contest the rel evancy of
the letters to the forgery and crimnal inpersonation charges,
and his contention that he was unduly prejudi ced by such proof
is purely speculative. The sentence is neither unduly harsh or
severe. W have reviewed the renaining contentions raised in
the prose supplenental brief and counsel’s supplenmental brief
concerning the admssibility of the heroin and the expert
testinony of the chemst. None of those contentions is
preserved for our review (see, CPL 470.05 [2]), and we decline
to exercise our power to review themas a matter of discretion
inthe interest of justice (see, CPL 470.15 [6] [a]). (Appea
from Judgnent of Erie County Court, D Amco, J. - Crimnal
Possessi on Control |l ed Substance, 3rd Degree.) PRESENT: PIGOIT,
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JR, P. J., WSNER SCUDDER AND LAWION, JJ. (Filed Sept. 29,
2000. )

(1399) KA 99-00921. (Onondaga Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V TERRIS HANKS, DEFENDANT-APPELLANT.
-- Judgnent unani mously affirmed. Menorandum  Suprene Court
properly deni ed defendant’s notion to suppress cocai ne that was
sei zed during an inventory search of defendant's vehicle.
Def endant attenpted to evade the police and fled on foot after
| eaving the car on a dead-end street in a Syracuse housing
devel opnment, with the radio on and the keys in the ignition.
The officer who was attenpting to stop defendant determ ned that
def endant had abandoned the car and proceeded to inventory the
itens in the car in order to have it towed, pursuant to the
procedures of the Syracuse Police Departnment. Fromthe driver’s
seat, the officer observed in the map holder a scale and a
"chunk"” of a beige substance that he believed to be cocai ne,
both of which were visible wi thout opening the map holder. W
reject the contention of defendant that the court erred in
determ ni ng that he abandoned the car and therefore | acked
standing to challenge the inventory search (see, Peoplev
Strunkey, 202 AD2d 610, 611-612; see also, People v Ho ward, 50
NY2d 583, 592-593, certdenied 449 US 1023). In any event, the
police had the right to enter the car while conducting an
i nventory search pursuant to the procedures of the Syracuse
Pol i ce Departnent, and the cocaine was in plain view (see,
People v Shapiro, 141 AD2d 577, 578, Ivdenied 72 NY2d 1049).

We also reject the contention of defendant that he was
deni ed effective assistance of counsel because defense counsel
referred to defendant’s parole status during sunmmation, despite
havi ng obtained a favorable ruling barring any reference to
defendant’s parole status. It appears that there is an error in
the transcription of defense counsel’s summation. Although the
word "parol e" appears in the transcript, defense counsel was not
di scussi ng defendant at that time; rather, defense counsel was
di scussing the activities of the officer who was on patrol when
he observed defendant. Defendant therefore was not denied a
fair trial (cf., Peoplev Offunni yin, 114 AD2d 1045). (Appea
from Judgnent of Suprene Court, Onondaga County, Brunetti, J. -
Crim nal Possession Controlled Substance, 4th Degree.) PRESENT
PIGOIT, JR, P. J., WSNER, SCUDDER AND LAWION, JJ. (Filed
Sept. 29, 2000.)
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(1400) KA 97-05390. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V WILLIE L. WALKER, DEFENDANT-
APPELLANT. -- Judgnent unani nously nodified on the | aw and as
nodi fied affirmed in accordance with the foll owi ng Menorandum
Def endant failed to preserve for our review his contention that
County Court erred in instructing the jury on the defense of
justification (see, CPL 470.05 [2]; PeoplevWest , 245 AD2d
1087, Ivdenied 92 Ny2d 863). In any event, the court’s
justification charge was proper (see, Peoplev West, s upra ).

The verdict finding defendant guilty of assault in the
first degree (Penal Law 8 120.10 [1]) and crim nal possession of
a weapon in the third degree (Penal Law 8§ 265.02 [1]) is not
contrary to the weight of the evidence (see, People v Bleakle Y,
69 NY2d 490, 495). However, defendant could not have commtted
assault in the first degree without also commtting assault in
the second degree (see, CPL 300.30 [4]; PeoplevSeaman , 238
AD2d 449, 450, Ivdenied 90 NYy2d 863; see generally, People v
Grier , 37 Ny2d 847). Thus, we nodify the judgnent by reversing
the conviction of assault in the second degree, vacating the
sentence inposed thereon and dism ssing count three of the
i ndi ct mrent (see, People v Seaman, supra , at 450).

There is no nmerit to defendant’s remai ning contentions.
Def endant received effective assistance of counsel (see, People
vBaldi , 54 Ny2d 137, 147). The court did not err in permtting
the prosecutor’s use of limted | eading questions. The court
al so properly sentenced defendant as a persistent felony
of fender and the sentence is neither unduly harsh nor severe.

The contentions of defendant in his prose supplenental
brief that ineffective assistance of counsel and prosecutori al
m sconduct deprived himof a fair trial are based on matters
outside the record. Defendant’s renedy with respect to those
contentions is a notion for postjudgnment relief (see, CPL 440.10
[1] [f]). The remaining contentions raised in defendant’s pro
se suppl enental brief have not been preserved for our review
(see, CPL 470.05 [2]), and we decline to exercise our power to
revi ew t hose contentions as a matter of discretion in the
interest of justice (see, CPL 470.15 [6] [a]). (Appeal from
Judgnent of Erie County Court, DiTullio, J. - Assault, 1st
Degree.) PRESENT: PIGOTT, JR, P. J., WSNER SCUDDER AND
LAWION, JJ. (Filed Sept. 29, 2000.)
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(1401) KAH 00-01681. (Livingston Co.) -- PEOPLE OF THE STATE OF
NEW YORK EX REL. RONALD MC IVER, PETITIONER-APPELLANT, V TIMOTHY
MURRAY, SUPERINTENDENT, GROVELAND CORRECTIONAL FACILITY, AND
BRION D. TRAVIS, CHAIRMAN, NEW YORK STATE DIVISION OF PAROLE,
RESPONDENTS-RESPONDENTS. -- Judgnent unani nously affirmed

wi t hout costs. Menorandum In 1995 relator, an inmate at a New
York correctional facility, was conditionally rel eased on parole
and allowed to reside in the state of Georgia. His New York
parol e was to be supervised by Georgia pursuant to the

I nterstate conpact on parol e supervision (Executive Law 8§ 259-
M. In February 1997, his Georgia parole officer prepared a
del i nquent report detailing nunmerous violations of the | aw by
rel ator and his absconding from parol e supervision. Thereafter,
the New York State Division of Parole issued a warrant for
relator’s arrest and requested that Georgia conduct a probable
cause hearing. On June 23, 1997, the Georgia State Board of
Pardons and Paroles served relator with a notice of prelimnary
heari ng and violations. Three days later, a prelimnary hearing
was held in CGeorgia, and the hearing officer found probable
cause to believe that relator had violated the conditions of his
parole. On Cctober 14, 1997, relator was released to the
custody of New York parole authorities and was served with a New
York notice of violation. A final parole revocation hearing was
schedul ed for Decenber 2, 1997. At the final hearing, relator

pl eaded guilty with an expl anation, and the hearing officer
accepted the plea. Relator conmenced this habeas corpus
proceedi ng, contending that the notice of parole violation and
prelimnary and final parole revocation hearings did not conply
with the tine limtations set forth in Executive Law § 259-i.
Suprene Court properly dism ssed the petition.

The chal l enge by relator to the prelimnary parole
revocation hearing has been rendered noot by the determ nation
revoking his parole followng the final parole revocation
heari ng (see, People ex rel. W agner v Travis , ____AD2d
[ deci ded June 16, 2000]; People ex rel. McCumm ings v De Angelo
259 AD2d 794, 794-795, Ivdenied 93 Ny2d 810; People exrel.
Chavisv McCoy , 236 AD2d 892). In any event, Executive Law 8
259-0, which sets forth the procedures to be used when an out-
of -state parolee is violated on his release in the receiving
state, does not specify any tine period for giving notice of, or
for holding, a prelimnary parole violation hearing in the
receiving state (see, Executive Law 8 259-0 [4]).
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There is likewise no nerit to relator’s contention that the
final parole revocation hearing was untinely. The record
establishes that the final revocation hearing was held w thin 90
days fromthe date of relator’s return to New York (see,
Executive Law 8§ 259-0 [4]; People exrel. Freema nv Warden of
Anna M. Kross Ctr ., 208 AD2d 478, 479). (Appeal from Judgnent
of Suprenme Court, Livingston County, Cicoria, J. - Habeas
Corpus.) PRESENT: PIGOIT, JR, P. J., WSNER, SCUDDER AND
LAWTON, JJ. (Filed Sept. 29, 2000.)

(1402) KAH 99-05041. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK EX REL. ALFRED MANCUSO, PETITIONER-APPELLANT, V VICTOR
HERBERT, SUPERINTENDENT, COLLINS CORRECTIONAL FACILITY,
RESPONDENT. -- Judgnent unani nously affirnmed w thout costs (see
People ex rel. Mancus 0 Vv Herbert, ____AD2d _ [decided June 16,
2000]). (Appeal from Judgment of Supreme Court, Erie County,
Mntz, J. - Habeas Corpus.) PRESENT: PIGOIT, JR, P. J.,

W SNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1403) CA 00-00409. (Erie Co.) -- THOMAS E. JONES AND JUDITHANN
JONES, PLAINTIFFS-RESPONDENTS-APPELLANTS, V W + M AUTOMATION,
INC., ET AL., DEFENDANTS, SIEMENS ENERGY AND AUTOMATION, SIEMENS
AG, DEFENDANTS-APPELLANTS, SIEMENS AUTOMOTIVE CORPORATION,
SIEMENS INDUSTRIAL AUTOMATION AND SIEMENS AUTOMOTIVE,
DEFENDANTS-RESPONDENTS. (APPEAL NO. 1.) -- Order unani nously
affirmed without costs. (Appeals from Order of Suprene Court,
Erie County, Notaro, J. - Summary Judgment.) PRESENT: Pl GOIT,
JR, P. J., WSNER, SCUDDER AND LAWIQN, JJ. (Filed Sept. 29,
2000.)

(1405) CA 00-00357. (Monroe Co.) -- BRET COOK, PLAINTIFF, V HOME
DEPOT AND GARDEN CENTER, ET AL., DEFENDANTS. JAMES A. SMITH
CONTRACTING, THIRD-PARTY PLAINTIFF-RESPONDENT, V SACHEM
STRUCTURAL STEEL CORP., THIRD-PARTY DEFENDANT-APPELLANT. HOME
DEPOT AND GARDEN CENTER, THIRD-PARTY PLAINTIFF-RESPONDENT, V
SACHEM STRUCTURAL STEEL CORP., THIRD-PARTY DEFENDANT-APPELLANT.
-- Appeal unani nously di sm ssed without costs upon stipul ation.
(Appeal from Order of Suprene Court, Monroe County, Galloway, J
- Summary Judgnent.) PRESENT: PIGOIT, JR, P. J., WSNER
SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)
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(1406) CA 99-3255. (Yates Co.) -- AMBER DEWICK, INDIVIDUALLY AND
AS ADMINISTRATOR OF THE ESTATE OF DANIEL DEWICK, DECEASED,
PLAINTIFF-APPELLANT, V VILLAGE OF PENN YAN AND VILLAGE OF PENN
YAN PARKS DEPARTMENT, DEFENDANTS-RESPONDENTS. MAYNARD KERRICK,
INDIVIDUALLY AND AS ADMINISTRATOR OF THE ESTATE OF TRINA
KERRICK, DECEASED, PLAINTIFF-APPELLANT, V VILLAGE OF PENN YAN
AND VILLAGE OF PENN YAN PARKS DEPARTMENT, DEFENDANTS-
RESPONDENTS. AMBER DEWICK, INDIVIDUALLY AND AS ADMINISTRATOR OF
THE ESTATE OF DANIEL DEWICK, DECEASED, PLAINTIFF-APPELLANT, V
VILLAGE OF PENN YAN, VILLAGE OF PENN YAN PARKS DEPARTMENT, MAYOR
NISSEN, TRUSTEE R. HAMILTON, JR., TRUSTEE L. MACKERCHAR, TRUSTEE
J. MACIEJEWSKI, TRUSTEE DOUG MARCHIONDA, TRUSTEE G. PICKETT,
TRUSTEE BULLOCK, ED BALSLEY AND MR. JENSEN, DEFENDANTS-
RESPONDENTS. MAYNARD KERRICK, INDIVIDUALLY AND AS ADMINISTRATOR
OF THE ESTATE OF TRINA KERRICK, DECEASED, PLAINTIFF-APPELLANT, V
VILLAGE OF PENN YAN, VILLAGE OF PENN YAN PARKS DEPARTMENT, MAYOR
NISSEN, TRUSTEE R. HAMILTON, JR., TRUSTEE L. MACKERCHAR, TRUSTEE
J. MACIEJEWSKI, TRUSTEE DOUG MARCHIONDA, TRUSTEE G. PICKETT,
TRUSTEE BULLOCK, ED BALSLEY AND MR. JENSEN, DEFENDANTS-
RESPONDENTS. -- Order unaninously affirmed w thout costs.

Menor andum  Supreme Court properly granted defendants’ notion
for summary judgnent dism ssing the conplaints. These actions
were comrenced to recover damages for the wongful deaths of
Trina Kerrick and Dani el Dew ck, who drowned in Keuka Lake on
June 19, 1995. Kerrick allegedly gained access to the | ake from
t he beach at Indian Pines Park, which is owned by defendant
Village of Penn Yan. While wading in the water, she stepped
from a sandbar where the | ake bottom drops of f and becane caught
I n an undertow or current. Dew ck drowned trying to save her.
Nei ther of themcould swm The accident occurred on a hot day,
four days before the beach officially opened for the season.

The conplaints allege that defendants negligently failed to
enforce their regul ati ons prohibiting swi mm ng when the beach is
cl osed and there are no lifeguards on duty. “Enforcenent of a
statute or regulation is a distinctly governnental function as
to which liability may not attach absent a special relationship
giving rise to a special duty on the part of the municipality to
exercise care for the benefit of a particular class of
i ndi vi dual s” (Joslyn v Village of S ylvan Beach , 256 AD2d 1166,
1167). Defendants established that there was no such
rel ationship, and plaintiffs failed to raise a triable issue of
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fact. Indeed, plaintiffs conceded the |ack of a specia
rel ati onshi p.

The conplaints also allege that defendants negligently
failed to post “no swi mmng” signs and otherwi se failed to
conply with State regul ati ons governi ng bat hi ng beaches.

Def endants nmet their initial burden of proof with respect to
that allegation, and plaintiffs failed to raise a triable issue
of fact.

Plaintiffs also allege in support of their negligence claim
that defendants failed to warn specifically about the dangerous
condition caused by the drop-off and current. Defendants,
however, established that the beach was closed and that “no
sSw mm ng” signs were posted. Plaintiffs failed to present any
evi dence that additional signs were necessary or would have nade
a difference. Furthernore, the risk of reaching a drop-off is a
reasonably foreseeable risk inherent in wading into a | ake as
Kerrick did in this case. “One who engages in water sports
assunes the reasonably foreseeable risks inherent in the
activity” (Sartorisv State of N ew York , 133 AD2d 619, 620; see,
Saland v Village of S outhampton , 242 AD2d 568, 569, Ivdenied 91
NY2d 803; Smyth v County of Suf folk , 172 AD2d 741, 742; Perezv
Town of E. Hampton , 166 AD2d 640). Additionally, the current is
al l eged to have resulted fromthe presence of the sandbar.

There is no duty to warn of the presence of natural transitory

condi tions, such as sandbars (see, Herman v State o f New York
63 NY2d 822, rearg denied 64 NY2d 755; Saland v Village of
Southampton, supra , at 569; Smyth v County of Suf folk, supra , at
742; Perez v Town of E. Ha mpton, supra ). (Appeal from Order of
Suprene Court, Yates County, Falvey, J. - Summary Judgnent.)

PRESENT: PIGOTT, JR., P. J., WSNER SCUDDER AND LAWION, JJ.
(Filed Sept. 29, 2000.)

(1407) CA 00-00682. (Erie Co.) -- THOMAS E. JONES AND JUDITHANN
JONES, PLAINTIFFS-RESPONDENTS, V W + M AUTOMATION, INC., ET AL.,
DEFENDANTS, AND GENERAL ELECTRIC COMPANY, DEFENDANT-APPELLANT.
(APPEAL NO. 2.) -- Order unaninously affirnmed with costs.

(Appeal from Order of Suprenme Court, Erie County, Notaro, J. -
Di scovery.) PRESENT: PIGOIT, JR, P. J., WSNER, SCUDDER AND
LAWION, JJ. (Filed Sept. 29, 2000.)

(1409) CcA 00-00500. (Onondaga Co.) -- NATIONWIDE MUTUAL
INSURANCE COMPANY, PLAINTIFF-APPELLANT, V ROBERT H. GRAHAM AND
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KATHY DAVIS, DEFENDANTS-RESPONDENTS. -- Order insofar as
appeal ed from unani nously reversed on the | aw wi thout costs,
notion granted and judgnment granted in accordance with the
foll owi ng Menorandum
Suprene Court erred in denying the notion of plaintiff,
Nat i onwi de Mutual | nsurance Conpany (Nationw de), for summary
j udgnment decl aring that Nati onwi de has no obligation to defend
or indemify its insured, defendant Robert H G aham for any
cl ai ns made agai nst hi m by def endant Kathy Davis, who was
i njured on Novenber 12, 1997, when she slipped and fell in the
bed of Grahami s pickup truck. The record establishes that, when
Davis and Grahaminitially reported the incident to Nationw de,
they told the insurer that Davis fell while the pickup truck was
par ked and not noving, and that G aham was not present when
Davis fell. Over a year later, however, after Davis notified
Nati onwi de that she intended to make a liability clai magainst
its insured, Grahamtold Nati onw de that he was operating the
truck when Davis fell. Davis also admtted that she did not
tell the “whole story” when she originally reported the incident
to Nati onw de because she was concerned that G aham s insurance
rates woul d i ncrease.

We concl ude that Nationw de satisfied its heavy burden of
showi ng | ack of cooperation of its insured (see, Thrasherv

United States Liab. | ns. Co. , 19 Ny2d 159, 168-169; Utica Mut.
Ins. Co. v Gruzlewski [ appeal No. 2], 217 AD2d 903; Employers-
Commercial Union Ins. Cos. of Am. v Buonom o, 41 AD2d 285, 287).

G ahamis failure to make fair and truthful disclosures in
reporting the incident constitutes a breach of the cooperation
cl ause of the insurance policy as a matter of |aw (see, Peerless

Ins. Co. v Sears , 34 AD2d 725, affd 29 Ny2d 717; Fidelity & Cas.
Co. of N. Y. v Holdem an, 23 AD2d 878, 879, affd 18 NY2d 997,
Lewis v Nationwide Mu t. Ins. Co. , 202 AD2d 816, 817-818).

Nati onw de was not required to show prejudice as a result of
Grahani s | ack of cooperation to establish its entitlenment to
summary j udgnment (see, Utica Mut. Ins. Co. v Gruzlewski [ appeal
No. 2],supra , at 904; Atlantic Mut. Ins. Co . vV Struve , 210 AD2d
112, 114, Ivdenied 85 NY2d 803), although prejudice is apparent
on this record. Finally, the record establishes that Nationw de
pronptly disclainmed coverage within two weeks after G aham
admtted that he had misrepresented the facts in his original
report of the incident, and we conclude that Nationw de’s

di sclaimer was tinely as a matter of | aw (see, Silkv City of
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New York , 203 AD2d 103, Iv denied 84 Ny2d 810). Therefore, we
reverse the order insofar as appealed from grant Nationw de’s
notion, and grant judgnent in favor of Nationw de declaring that
it has no obligation to defend or indemify its insured, Robert
H. Gaham for any clainms nmade agai nst himby Kathy Davis
arising out of the incident that occurred on Novenmber 12, 1997.
(Appeal from Order of Suprene Court, Onondaga County, Tor ey,
11, J. - Declaratory Judgnent.) PRESENT: PIGOIT, JR, P. J.,
W SNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1411) cA 00-00442. (Monroe Co.) -- ALEXANDER OGNENOVSKI AND
KOCHO OGNENOVSKI, PLAINTIFFS-RESPONDENTS, V JEANNETTE WEGMAN,
DEFENDANT-APPELLANT, ET AL., DEFENDANTS. (APPEAL NO. 1.) --
Order unaninmously affirnmed without costs. Menorandum In
appeal No. 1, Jeannette Wegnman (defendant) appeals from an order
that granted plaintiffs’ application for a prelimnary

i njunction enjoining defendant fromtransferring her rights to
two nortgages assigned to defendant CGeneral Warehouse

Cor poration (Ceneral Warehouse). In appeal No. 2, defendant
appeals froman order that denied her application for a
prelimnary injunction enjoining plaintiffs fromterm nating her
rights pursuant to a June 1997 agreenent. |In appeal No. 3,

def endant appeal s from an order denying her notion for summary
judgment di sm ssing the conplaint against her.

Def endant Robert L. Wgman (Wegnan) and plaintiff Kocho
Ognenovski entered into a partnership agreenent with respect to
the ownership of real property owned by Wegnan. The two
nort gages that Wegnman had given to Chem cal Bank prior to the
partnership arrangenent were sold by Chem cal Bank to Genera
War ehouse. I n order to avoid foreclosure by General Warehouse,
Wegman and Kocho Ognenovski entered into an agreenment with
Ceneral Warehouse on June 3, 1997, that provided for the
purchase of the nortgages by defendant, Wegman's wife. The
agreenent provided, inter alia, t hat defendant woul d pay Ceneral
War ehouse the sum of $100, 000 pursuant to the terns of a
prom ssory note executed on the sane date.

Plaintiffs allege that they entered into an oral agreenent
w th defendant and Wegman i n Novenber 1998 pursuant to which
plaintiffs would pay them $200,000 for their interest in the
real property and the nortgages. Pursuant to that agreenent,
Wegman woul d withdraw from the partnership with Kocho Ognenovski
and plaintiffs would purchase from defendant her rights to the
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subj ect nortgages. As part of the agreenment, plaintiff

Al exander QOgnenovski was to pay to General Warehouse the

$100, 000 that defendant agreed to pay in the June 3, 1997
agreenment with General Warehouse, and defendant would assign to
plaintiffs her right to purchase the nortgages from CGenera

War ehouse pursuant to the June 3, 1997 agreenent. Plaintiffs
all ege that, on Novenber 2, 1998, Kocho Ognenovski paid Wegnan a
$5, 000 deposit on the transaction and, on Novenmber 9, 1998,

Al exander Ognenovski tendered a bank check in the anobunt of
$100, 000 to General Warehouse in order to purchase the

nort gages, pursuant to the terns of the alleged oral agreenent.

However, on Novenber 17, 1998, during the pendency of her
di vorce action agai nst Wegman, defendant advi sed Genera
War ehouse that she intended to exercise her option to purchase
the nortgages pursuant to the June 3, 1997 agreenent.

Plaintiffs comenced this action on Novenber 20, 1998 to enforce
the oral agreenent that they allege requires defendant to assign
to them her rights pursuant to the June 3, 1997 agreenent.

The court did not abuse its discretion in granting
plaintiffs' application for a prelimnary injunction and denyi ng
defendant's application for a prelimnary injunction (see,
Kolodziej v Martin, 249 AD2d 941, Iv dismissed 92 Ny2d 919).

Nor did the court err in denying the notion of defendant seeking
summary judgnment di smssing the conpl aint agai nst her. The

al l eged oral agreenment pursuant to which defendant woul d assign
to plaintiff her right to purchase the nortgages from CGenera
War ehouse is governed by the Statute of Frauds (see, General

ol igations Law 8§ 5-703 [1]; Najjar v National Kin ney Corp., 96
AD2d 836) and is therefore unenforceable unless the court
determ nes that it nust "conpel the specific performance of the
agreenent[]" based on plaintiffs' alleged part perfornmance
(Ceneral Onoligations Law 8 5-703 [4]; see, Messner Vetere B erger
McNamee Schmetterer E  uro RSCG v Aegis Grou p PLC, 93 Ny2d 229,
235). The court properly determ ned that there are issues of
fact whether plaintiffs' paynent of $5,000 to Wegman and

$100, 000 to General Warehouse, purportedly on defendant’s
behal f, constitutes part performance of the oral agreenent.
Furthernore, defendant failed to establish that the ora

agreenent was an executory accord, i.e., an agreenent made to
resol ve an existing dispute between plaintiffs and defendant
( see, Denburg v Parker Chapin Flattau & Kli mpl, 82 NY2d 375,

384). Such an agreenent nust be in witing (see, Cenera
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bl igations Law 8§ 15-501 [2]). (Appeal from Order of Suprene
Court, Monroe County, Stander, J. - Injunction.) PRESENT:
PIGOTT, JR, P. J., WSNER, SCUDDER AND LAWION, JJ. (Filed
Sept. 29, 2000.)

(1412) CA 00-00447. (Monroe Co.) -- ALEXANDER OGNENOVSKI AND
KOCHO OGNENOVSKI, PLAINTIFFS-RESPONDENTS, V JEANNETTE WEGMAN,
DEFENDANT-APPELLANT, ET AL., DEFENDANTS. (APPEAL NO. 2.) --
Order unaninously affirmed without costs. Sanme Menorandum as in

Ognenovskiv Wegman  ([appeal No. 1] = AD2d __ [deci ded
herewith]). (Appeal from Order of Suprene Court, Monroe County,
Stander, J. - Injunction.) PRESENT: PIGOIT, JR, P. J.,

W SNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1413) CcA 00-00448. (Monroe Co.) -- ALEXANDER OGNENOVSKI AND
KOCHO OGNENOVSKI, PLAINTIFFS-RESPONDENTS, V JEANNETTE WEGMAN,
DEFENDANT-APPELLANT, ET AL., DEFENDANTS. (APPEAL NO. 3.) --
Order unani mously affirmed wi thout costs. Sane Menorandum as in
Ognenovskiv Wegman ([appeal No. 1] = AD2d __ [decided
herewith]). (Appeal from Order of Suprenme Court, Monroe County,
Stander, J. - Summary Judgnent.) PRESENT: PIGOTT, JR, P. J.,
W SNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1414) cA 00-00606. (Onondaga Co.) -- DEBORAH MAC ALLISTER,
PLAINTIFF-APPELLANT, V JOHN H. MAC ALLISTER, DEFENDANT-
RESPONDENT. -- Order unaninously affirmed w thout costs.

Menorandum  Suprene Court properly denied plaintiff’s notion to
conpel discovery in this action for divorce. Four days before
her wedding, plaintiff signed a prenuptial agreenment waiving her
rights to the interest of defendant in his famly’'s business.
Plaintiff contends that she is entitled to financial information
on the appreciated value of defendant’s fam |y business during
the marriage. She further contends that the prenupti al

agreenment is ambiguous with respect to any appreci ated interest
in the business because the paragraph concerning future
interests is “gibberish”. Wile we agree that the paragraph in
guestion is not artfully drawn, we conclude that the agreenent,
“read as a whole,” resolves the anbiguity in that paragraph

( Hudson-Port Ewen Asso  cs. v Chien Kuo , 78 NY2d 944, 945; see,
Kassv Kass , 91 NY2d 554, 566-567). Furthernore, plaintiff is
chargeabl e with know edge of the terns of the agreenent, even if
she clains not to have read it (see, Da Silvav Musso , 53 Nyad
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543, 550-551). Consequently, plaintiff waived all rights to
equitable distribution of the interest of defendant in his
fam |y’ s business, including any rights to the appreciated
val ue. (Appeal from Order of Suprene Court, Onondaga County,
McCarthy, J. - Matrinonial.) PRESENT: PIGOIT, JR, P. J.,
W SNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1415) CA 00-00457. (Onondaga Co.) -- KUMCHA SHERMAN, PLAINTIFF-
APPELLANT, V CHARLIE KANG, INDIVIDUALLY AND D/B/A GENESEE 1 HOUR
CLEANERS, A/K/A GENESEE 1 HOUR DRY CLEANERS, GENESEE DRY
CLEANERS, GENESEE 1-HR CLEANERS AND LAUNDERS, AND MIMI KANG,
DEFENDANTS-RESPONDENTS. -- Order and judgnent unani nously
affirmed wi thout costs. Menorandum Suprenme Court properly
granted defendants’ notion for summary judgnent dism ssing the
conplaint. Plaintiff commenced this action alleging that

def endants unlawful |y di scri m nated agai nst her by discharging
her from enpl oynent because of her disability in violation of
Executive Law 8 296 (1) (a). The Human Rights Law limts the
term“disability” to those stated disabilities that “do not
prevent the conplainant fromperformng in a reasonabl e manner
the activities involved in the job or occupation sought or held’
(Executive Law 8 292 [21]). “The law is designed to prevent

di scrim nati on agai nst a person who has a disability but who is
or can be a productive worker” (Giaquintov New York Tel. Co.
135 AD2d 928, 928-929, Ivdenied 73 Ny2d 701; see, McAuliffe v
Taft Furniture Warehouse & Showroom , 116 AD2d 774, 775, Iv
denied 67 Ny2d 609). |In support of their notion, defendants
subm tted evidentiary proof in adm ssible form establishing
that, within a few days after she was fired for poor work
performance, plaintiff applied for workers’ conpensation
benefits claimng that she was totally disabled and unable to
wor k based upon a back injury sustained during the course of her
enpl oynent. Defendants also submtted copies of reports that
plaintiff’s doctors filed in the workers’ conpensation
proceedi ng stating that plaintiff was totally disabled as of
July 1995. In opposition to the notion, plaintiff failed to
produce evidentiary proof in adm ssible formsufficient to raise
a triable issue of fact whether she was disabled within the
meani ng of Executive Law 8 292 (21). Plaintiff cannot contend
that she was entitled to workers’ conpensation benefits on the
ground that she was totally disabled and, at the sane tine,
contend that her “disability” was within the protection of
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Executive Law § 292 (21), i.e., that it did not prevent her from
performng in a reasonabl e manner the activities involved in the
job that she held (see, Matter of AT&T B ell Labs. v New York

State Div. of Human Rights , 213 AD2d 230, 231). (Appeal from
Order and Judgnment of Suprenme Court, Onondaga County, Elliott,

J. - Summary Judgnment.) PRESENT: PIGOIT, JR, P. J., WSNER
SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1416) CA 00-00583. (Chautauqua Co.) -- JOSEPH D. SHELTON, SR.,
PLAINTIFF-RESPONDENT, V CABLE EXPRESS, INC., AND WILLIAM K.
CLOSSER, DEFENDANTS-APPELLANTS. -- Order unani nously affirned

wi t hout costs. Menorandum  Suprene Court properly denied

def endants’ notion to disnmi ss the conplaint on the ground of
forum non conveniens (see, CPLR 327 [a]). Contrary to

def endants’ contention, the occurrence of the notor vehicle
accident in New York is not the only connection with this State.
An eyewitness is a New York resident and, as a result of the

i nvestigation of the New York State Police, defendant WIIliamK
Cl osser was cited for following too closely in violation of
Vehicle and Traffic Law 8 1129 (a) (cf., Dalesv Tiessen , 231
AD2d 920; Singhv Zuidema , 221 AD2d 1020). (Appeal from O der
of Suprenme Court, Chautauqua County, Gerace, J. - Dismss

Pl eading.) PRESENT: PIGOTT, JR, P. J., WSNER, SCUDDER AND
LAWTON, JJ. (Filed Sept. 29, 2000.)

(1417) KA 99-05460. (Niagara Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V MARK J. GRIFFIN, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed (see, Peoplev

Lococo, 92 Ny2d 825, 827). (Appeal from Judgnent of N agara
County Court, Fricano, J. - Gand Larceny, 4th Degree.)

PRESENT: GREEN, J. P., PINE, HAYES, HURLBUTT AND KEHOE, JJ.
(Filed Sept. 29, 2000.)

(1418) KA 00-00720. (Genesee Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V DARREN MC CABE, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirned. (Appeal from
Judgnent of CGenesee County Court, Noonan, J. - Crimnal Sale
Control |l ed Substance, 3rd Degree.) PRESENT: GCREEN, J. P.

PI NE, HAYES, HURLBUTT AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1419) KA 98-05114. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V TERRY SMITH, DEFENDANT-APPELLANT.

153



-- Judgnment unani nously affirmed. Menorandum Defendant’s
contention that the conviction is not supported by legally
sufficient evidence is not preserved for our review because

def endant nade only a general notion to dism ss at the close of
t he Peopl e’ s case (see, Peoplev Gray, 86 Ny2d 10, 19). The
verdict is not against the weight of the evidence (see, Peoplev
Bleakley, 69 Ny2d 490, 495). (Appeal from Judgnent of Suprene
Court, Monroe County, Lunn, J. - Burglary, 3rd Degree.)
PRESENT: GREEN, J. P., PINE, HAYES, HURLBUTT AND KEHCE, JJ.
(Filed Sept. 29, 2000.)

(1420) KA 98-05004. (Niagara Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V PETER DI FONDI, DEFENDANT-
APPELLANT. -- Judgnent unaninmously affirnmed. Menorandum

Def endant appeals froma judgnent convicting himafter a jury
trial of burglary in the second degree (Penal Law § 140.25 [2]).
By failing to nove to dismss the indictment within five days of
his arrai gnment, defendant has waived his contention that he was
denied his right to testify before the Grand Jury in a tinely
manner and thus that the indictnent should be dism ssed (see,
CPL 190.50 [5] [c]; PeoplevWebb , 236 AD2d 872, 873, Ivdenied
90 NY2d 865). Although we agree with defendant that it was
i nproper for the prosecutor to conpel himto wear his jail
cl ot hing when testifying before the Grand Jury, we concl ude that
the curative instructions given by the prosecutor dispelled any
prejudi ce (see, PeoplevWalker , 259 AD2d 1026, 1027, Ivdenied
93 NY2d 1029; PeoplevLongdue , 168 AD2d 948, Ivdenied 77 Ny2d
879). Contrary to defendant’s contention, the prosecutor’s
actions did not cunulatively inpair the integrity of the G and
Jury proceedings to such a degree that defendant was prejudi ced
t her eby (cf., People v Tomaino , 248 AD2d 944, 946-947).

We further conclude that County Court did not abuse its
di scretion in denying defendant’s request for an adjournnment to
subpoena a witness to testify at the Huntley hearing. The
record establishes that defendant failed to act diligently in
identifying and | ocating that particular wtness (see, Peoplev
Singleton , 41 NY2d 402; People v Savareese , 258 AD2d 484, 485
lv denied 93 Ny2d 974, 978; People v Blasini , 253 AD2d 886, 887,
Iv denied 92 NY2d 1028). The sentence is neither unduly harsh
nor severe. (Appeal from Judgnment of N agara County Court,
Hanni gan, J. - Burglary, 2nd Degree.) PRESENT: GREEN, J. P.
PI NE, HAYES, HURLBUTT AND KEHOE, JJ. (Filed Sept. 29, 2000.)
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(1421) KA 00-00322. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ROBERT MC CULLOUGH, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum On
appeal froma judgnment convicting himof three counts of
burglary in the first degree (Penal Law 8§ 140.30 [1], [2]), two
counts of assault in the second degree (Penal Law 8§ 120.05 [2])
and ot her crinmes, defendant contends that the testinony of the
sole identification witness was the product of m sconduct by the
prosecutor or his investigator, and that the testinony of a
proffered second identification witness constituted newy

di scovered evidence, warranting reversal of the judgnent of
conviction and a new trial.

There is no basis on this record for concluding that the
prosecutor or his investigator was guilty of m sconduct in
procuring the testinony of the sole identification w tness.
Further, Suprenme Court properly denied defendant’s notion to set
aside the verdict on the ground of newy discovered evidence.
Pursuant to CPL 330.30 (3), the court may set aside the verdict
on the ground that "new evidence has been di scovered since the
trial which could not have been produced by the defendant at the
trial even wth due diligence on his part and which is of such
character as to create a probability that had such evi dence been
received at the trial the verdict would have been nore favorable
to the defendant.” 1In order to be considered newly discovered
and to justify interference with the verdict, the evidence nust
be material, noncunulative, and not nerely inpeaching or

contradi ctory of other evidence (see, Peoplev Salemi, 309 NY
208, 215-216, certdenied 350 US 950; Peoplev Ferrara, 238 AD2d
353; People v Nicholson, 222 AD2d 1055, 1056-1057). Here, there

is no show ng by defendant that the evidence could not have been
di scovered before or during trial and produced at trial in the
exerci se of due diligence by the defense (see, Peoplev Carrier

270 AD2d 800; People v Fisher, 266 AD2d 308, 309, Ivdenied 94
NY2d 880; People v Rodriguez, 193 AD2d 363, 366, Ivdenied 81
NY2d 1079). Further, the proffered testinony of the second
identification witness would be cunulative to the testinony of
the first w tness (see, People v Rivera, 256 AD2d 1098, 1100, Iv
denied 93 Ny2d 977). One of the two irreconcil abl e versions
told by the first witness was that she knew the intruder and
that the intruder was not defendant. The new evidence thus
woul d do not hing nore than bol ster evidence already submtted to
and discredited by the jury (see, Peoplev Copelan d, 185 AD2d
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280, 282, Ivdismissed 80 Ny2d 902). Further, the evidence was
not "of such character as to create a probability that had such
evi dence been received at the trial the verdict would have been
nore favorable to the defendant” (CPL 330.30 [3]; see, Peoplev
Carrier, supra; Peopl e v Lane, 212 AD2d 637, 638, Ivdenied 85
NY2d 975). The testinony of the second wtness was not credible
when considered in light of the circunmstances surrounding the
recantation of the first w tness, and, noreover, when consi dered
in light of the overwhel m ng circunstantial evidence agai nst

def endant. (Appeal from Judgnent of Suprene Court, Monroe
County, Mark, J. - Burglary, 1st Degree.) PRESENT: GREEN, J.
P., PINE, HAYES, HURLBUTT AND KEHOE, JJ. (Filed Sept. 29,

2000.)

(1422) KA 97-05207. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V MICHAEL WILEY, DEFENDANT-
APPELLANT. -- Judgnent unaninmously affirnmed. Menorandum After

Suprene Court concluded its charge but before the jury began

del i berating, the prosecutor requested a further charge on the
perm ssible inference that nay be drawn fromthe recent,

excl usi ve and unexpl ai ned possession of the fruits of a burglary
(see, 1 CJI[NY] 9.80, at 562). W reject defendant’s
contentions that the court erred in giving that charge absent a
request by the jury for additional instructions (see, CPL 300.10
[5]) and that the further charge was i nproper (see, Peoplev

Durgey, 186 AD2d 899, 902, Ivdenied 81 NY2d 788). (Appeal from
Judgnent of Suprene Court, Monroe County, Wsner, J. - Burglary,
3rd Degree.) PRESENT: GREEN, J. P., PINE, HAYES, HURLBUTT AND
KEHOE, JJ. (Filed Sept. 29, 2000.)

(1423) KA 98-05005. (Niagara Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V KEVIN CRAYTON, DEFENDANT-
APPELLANT. -- Judgnent unani nmously affirmed. Menorandum We

rej ect defendant’s contention that County Court erred in
admtting the cocaine in evidence at trial because of
deficiencies in the chain of custody. "Deficiencies in the
chain of custody of property go to the weight rather than the
adm ssibility of that evidence, as |long as the requirenents of
proof of identity and unchanged condition are net" (Peoplev
Caldwell , 221 AD2d 972, 973, Ivdenied 87 Ny2d 920; see, People
vJulian , 41 Ny2d 340, 343; People v Cleveland , ___ AD2d

[ deci ded June 16, 2000]). The cocaine was properly admtted
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where, as here, the trial testinony provided adequate assurances
that the cocai ne taken from defendant was the sanme as that
anal yzed by the police |aboratory and that no tanpering had

occurred (see, Peoplev Clevela nd, supra ; People v Jimenez, 233
AD2d 465, Ivdenied 89 Ny2d 924; People v Caldwell , Supra , at
973). The sentence is neither unduly harsh nor severe. (Appea
from Judgnent of N agara County Court, Fricano, J. - Crimnal

Sal e Controlled Substance, 3rd Degree.) PRESENT: GCREEN, J. P.
PI NE, HAYES, HURLBUTT AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1424) KA 00-00751. (Monroe Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V MICHAEL TODD COOK, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. Menorandum

Def endant appeals from a judgnent convicting himafter a jury
trial of two counts of nmurder in the second degree (Penal Law §
125.25 [1]). Suprene Court did not err in discharging a sworn
juror over defendant’s objection. The juror indicated that he
did not want to continue serving as a juror for financial
reasons. The court conducted a thorough and searching inquiry
regardi ng whether the juror could neverthel ess remain inparti al
( see, People v Buford, 69 Ny2d 290, 299). The court properly
found that the juror was “grossly unqualified” to continue
serving as a juror (CPL 270.35 [1]) because the juror stated
nunmerous tines that his mnd was not on the case because of his
financial difficulties, and he candidly admtted that he did not
believe it would be fair to defendant if he were to remain as a
j uror (see, People v Huntley , 237 AD2d 533, 534, Ivdenied 90
NY2d 894; People v Bolden, 197 AD2d 528, 529, Ivdenied 82 Nyad
922). The court also did not err in denying defendant’s request
to renmove another sworn juror who knew the sister of one of the
victinms. That juror indicated that he was a mere acquai ntance
of the woman and could renmain inpartial (see, Peoplev Klavoon

207 AD2d 979, 979-980, Ivdenied 84 NY2d 908; People v Larrabee,
201 AD2d 924, 924-925, Ivdenied 83 NY2d 855; People v Brantley,
168 AD2d 949, Iv denied 77 NY2d 904).

Def endant contends that the court’s charge to the jury,
whi ch i ncluded a hypot hetical exanple involving issues of
credibility, was inproper because it presented a factual pattern
simlar to the facts in this case and possibly indicated that
the Trial Justice believed that defendant was guilty (see,

People v Williams, 225 AD2d 447; see generally, People v Hommel,
41 NY2d 427, 429-430; People v Williams, 234 AD2d 912, 913, Iv
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denied 89 Ny2d 1042). W disagree. The court’s hypothetical
exanpl e was proper (see, People v William S, supra, 234 AD2d, at
913). Finally, in view of the heinous nature of the offense,

t he sentence is neither unduly harsh nor severe. (Appeal from
Judgnent of Supreme Court, Monroe County, Wsner, J. - Mirder,
2nd Degree.) PRESENT: GREEN, J. P., PINE, HAYES, HURLBUTT AND
KEHOE, JJ. (Filed Sept. 29, 2000.)

(1425) KAH 99-05491. (Oneida Co.) -- PEOPLE OF THE STATE OF NEW
YORK EX REL. NELSON CORTEZ, PETITIONER-APPELLANT, V BRION D.
TRAVIS, CHAIRMAN, NEW YORK STATE DIVISION OF PAROLE, RESPONDENT-
RESPONDENT. -- Judgnent unani nously affirmed w thout costs.
Menorandum  Suprene Court properly dismssed the petition for a
wit of habeas corpus, brought on the ground that petitioner was
not afforded a final parole revocation hearing within 90 days of
his waiver of a prelim nary hearing. Suprenme Court, Bronx
County, had properly determined in a prior habeas corpus
proceedi ng that the revocation was tinely because petitioner's
attorney had sought and received an adj ournnent accounting for
48 of the 115 days between the date of the prelimnary hearing
wai ver and the final revocation hearing (see, Executive Law 8
259-i [3] [f] [i]; Peopleexrel Lewis v Meloni , 233 AD2d 947,
lv denied 89 Ny2d 807). Thus, "the legality of the detention
has been determined by a court of the state on a prior
proceeding for a wit of habeas corpus [,] * * * and the
petition presents no ground not theretofore presented and
determned [,] and the court [properly determ ned] that the ends
of justice will not be served by granting it" (CPLR 7003 [Db];
see generally, People ex rel. Woodard v Be rry , 163 AD2d 759,
760, Ivdenied 76 NY2d 712). (Appeal from Judgnent of Suprenme
Court, Oneida County, Gow, J. - Habeas Corpus.) PRESENT

GREEN, J. P., PINE, HAYES, HURLBUTT AND KEHOE, JJ. (Filed Sept.
29, 2000.)

(1426) KAH 99-02226. (Erie Co.) -- PEOPLE OF THE STATE OF NEW
YORK EX REL. EMERSON THURMAN, PETITIONER-APPELLANT, V MELVIN
WILLIAMS, SUPERINTENDENT, GOWANDA CORRECTIONAL FACILITY, AND
BRION D. TRAVIS, CHAIRMAN, NEW YORK STATE DIVISION OF PAROLE,
RESPONDENTS-RESPONDENTS. -- Judgnment unani nously affirmed

W t hout costs. Menorandum Petitioner appeals froma judgnent
dism ssing his petition for a wit of habeas corpus. Petitioner
chal |l enges a determ nation revoking his parole based on his
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comm ssion of new crines. Contrary to petitioner’s contention,
the Grand Jury's determination not to indict with respect to

those crines did not collaterally estop the Parole Board from
proceedi ng agai nst petitioner based on those crinmes (see, Matter

of McWhinney v Russi, 228 AD2d 980; People ex rel. Picket tv

Ruffo , 96 AD2d 128, 130-131; People exrel. Westv Vincent, 46
AD2d 782; see also, Reed v Stat e of New York, 78 Ny2d 1, 8;
People ex rel. Matthe ws v New York State D iv. of Parole, 58 Ny2d
196, 202-203; Matter of Dantzler v Travis, 249 AD2d 841, 841-

842, Ivdenied 92 NY2d 810).

We have considered petitioner's remaining contentions and
conclude that they are without nerit. (Appeal from Judgnment of
Supreme Court, Erie County, Dillon, J. - Habeas Corpus.)
PRESENT: GREEN, J. P., PINE, HAYES, HURLBUTT AND KEHCE, JJ.
(Filed Sept. 29, 2000.)

(1427) CA 99-01514. (Onondaga Co.) -- THERESA M. HALL,
PLAINTIFF-APPELLANT, V CITY OF SYRACUSE, DEFENDANT-RESPONDENT,
ET AL., DEFENDANT. -- Order unaninously affirnmed w thout costs.

Menorandum  Plaintiff comrenced this action to recover danages
for injuries that she sustai ned when she allegedly tripped and
fell after catching her shoe on a cracked curb box cover. The
curb box is owned by defendant City of Syracuse (City) and
| ocated in the grassy area between the curb and the paved
portion of the sidewal k. Suprene Court properly granted the
Cty's notion for summary judgnent dism ssing the conplaint
against it. The Cty net its initial burden of establishing its
entitlenment to judgnent as a matter of |aw by submtting proof
in adm ssible formthat prior witten notice of the allegedly
dangerous condition was not given to the Conm ssioner of Public
Wor ks, as required by section 8-115 (1) of the Charter of the
City of Syracuse (see, Wisnowskiv City of Syracuse, 213 AD2d
1069, 1070). The court properly determ ned that the prior
witten notice requirenment applies because the area where the
accident occurred is part of the sidewal k (see, Zizzo v City of
New York, 176 AD2d 722; Gallov Town of Hemps tead, 124 AD2d 700;
see also, Vehicle and Traffic Law 8§ 144). Plaintiff failed to
submt proof in admssible formraising a triable issue of fact
whet her an exception to the prior witten notice requirenent
applies. Contrary to plaintiff’s contention, the special use
exception is inapplicable because the City “did not derive a
speci al benefit fromthe curb box which woul d obviate the notice
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requi renment” (Pinonv Town of Islip , 255 AD2d 568, 569; see,
Charbonneau v City of Cohoes, 232 AD2d 931, 933). Further,
specul ation that the City created the all egedly dangerous
condition is insufficient to defeat the notion (see, Pricev

Village of Phoenix, 222 AD2d 1079, 1080). Finally, constructive
notice of the allegedly dangerous condition is not an exception
to the requirenment of prior witten notice contained in the Gty
Charter (see, Amabilev City o f Buffalo, 93 Ny2d 471, 475-476).
(Appeal from Order of Supreme Court, Onondaga County, Stone, J.
- Summary Judgnent.) PRESENT: GREEN, J. P., PINE, HAYES,
HURLBUTT AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1428) CA 00-00729. (Onondaga Co.) -- DANIEL L. OOT, CAROL W.
OOT AND ASHBURY HOMES, INC., PLAINTIFFS-RESPONDENTS, V DANIEL J.
ARNO, ESQ., AND SLOTNICK, ARNO, BERTRAND & WELCH, DEFENDANTS-
APPELLANTS. -- Order unani nously reversed on the | aw w thout
costs, notion granted and conpl ai nt di sm ssed. Menorandum
Suprene Court erred in denying defendants’ notion for sunmary

j udgnment dism ssing the conplaint. A cause of action for |egal
mal practice requires proof that the attorney "failed to exercise
that degree of care, skill and diligence commonly possessed and
exerci sed by an ordinary nenber of the |egal community, that
such negligence was the proxi mate cause of the actual damages
sustained by the plaintiffs, and that but for the [attorney’ s]
negligence, the plaintiffs would have been successful in the

underlyi ng action" (Logalbo v Plishkin, R ubano & Baum , 163 AD2d
511, 513, Ivdismissed 77 NY2d 940; see, Rice v Heilbronner , 269
AD2d 828; Campcore, Inc. v Mat hews, 261 AD2d 870, Ivdenied 93

NY2d 814, rearg denied 94 NY2d 839). In addition, "[t]he
damages clainmed in a legal mal practice action nust be *actual
and ascertainable’ resulting fromthe proxi mate cause of the
attorney’s negligence" (Zarinv Reid & Priest , 184 AD2d 385,
387-388). "For a defendant in a legal malpractice case to
succeed on a notion for sunmary judgnent, evidence nust be
presented in adm ssible formestablishing that the plaintiff is
unabl e to prove at | east one of these essential elenents”

(Ippolito v McCormack, Damiani, Lowe & Mell on, 265 AD2d 303;

see, Ostriker v Taylor, At kins & Ostrow , 258 AD2d 572, Ivdenied
93 NY2d 809). W conclude that defendants submtted evidence in
adm ssible formestablishing that plaintiffs are unable to prove
causation, actual damages, or that they woul d have been

160



successful in the underlying action but for defendants’ all eged
negl i gence.

In support of their notion, defendants established that
plaintiffs’ contention that defendant Daniel J. Arno, Esqg. could
have uncovered errors sufficient to challenge the tax assessnent
had he conducted a nore thorough investigation is too
specul ative to establish causation (see, Marquez v J. Ros s Dev.
162 AD2d 1011). Defendants al so established that plaintiffs’
al | eged damages were "too specul ative and i ncapabl e of being
proven with any reasonabl e certainty" (Brownv Samalin & Boc K,
168 AD2d 531, 532; see, Zarinv Reid & Priest, supra , at 388).
Plaintiffs failed to identify any alleged error in the tax
assessnent and thus are unable to identify any portion of the
tax assessnment that was erroneous as a result of the alleged
mal practice. Finally, defendants established that plaintiffs
had executed an O fer of Waiver of Restrictions on Assessnent
and Coll ection of Deficiency in Tax and of Acceptance of
Overassessnent form before retaining defendants. Thus,
defendants nmet their initial burden of establishing that
plaintiffs would not have been successful on their underlying
challenge to the tax deficiency assessnent, and plaintiffs
failed to raise a triable issue of fact (see, Ricev
Heilbronner, supra ; see also, Campcore, | nc. v Mathews, supra ;
Damstetter v Martin [ appeal No. 2], 247 AD2d 893, 894). (Appeal
from Order of Supreme Court, Onondaga County, Mirphy, J. -
Summary Judgnent.) PRESENT: GREEN, J. P., PINE, HAYES,
HURLBUTT AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1429) CcA 99-01582. (Oneida Co.) -- MATTHEW W. KEMP, PLAINTIFF-
RESPONDENT, V RICHARD T. LYNCH, DEFENDANT-APPELLANT, ET AL.,
DEFENDANTS. -- Judgnent unani nously affirmed with costs.

Menmorandum  Richard T. Lynch (defendant) appeals froma
judgnent entered upon a jury verdict awarding plaintiff
conpensatory and punitive danages for malicious prosecution.
Plaintiff, a New York State Trooper, was arrested for harassnent
In the second degree after a fornmer girlfriend accused hi m of
striking her and pushing her to the ground. Defendant, also a
New York State Trooper, conducted both a crimnal and an
internal investigation, leading to plaintiff’s arrest.

Def endant obtained a conpelled statenent fromplaintiff (see
generally, People v C orrigan, 80 Ny2d 326, 329; Matter of Mattv
Larocca, 71 Ny2d 154, 159-160, certdenied 486 US 1007, reh
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denied 487 US 1250, rearg dismissed 78 NY2d 909) and ot her

evi dence, including a statenent fromthe conpl ai nant, and pl aced
all of the evidence in plaintiff’s personnel file. Defendant
concluded in a witten report, based on all the evidence
collected by him that the crimnal charge against plaintiff was
not substantiated. A though the information in plaintiff’s
personnel file was |largely exculpatory to plaintiff and the file
contai ned statenents of w tnesses, defendant failed to turn over
the file or his report to the District Attorney’s office prior
to the crimnal prosecution of plaintiff.

Def endant contends that he was not required to turn over
plaintiff’s personnel file to the District Attorney because the
District Attorney never requested it. W disagree, and concl ude
that Supreme Court properly denied defendant’s notions to
di smiss the conplaint on that ground. Statenments given by a
police officer under threat of dism ssal are protected by the
privilege against self-incrimnation and are automatically
i mmuni zed fromuse in crimnal proceedings along with evidence
derived fromthose statenents (see, People v Corriga n, supra, at
329). Wiile those statenents and derivative evidence may not be
used by the District Attorney against the police officer in a
crim nal proceeding, the police departnment nust share
information contained therein with the District Attorney’s
office where the information constitutes Brady or Rosario
material. That is especially true where, as here, defendant
conducted both a crimnal and an internal investigation of
plaintiff. Defendant admtted at the trial that the State
Police field manual requires the police to reveal all matters
concerning a crimnal investigation to the District Attorney,
including information that could be considered Brady or Rosario
mat eri al .

We reject defendant’s further contention that plaintiff’s
personnel file was confidential. Material in a personnel file
that is “relevant to the guilt or innocence of the defendant
must lose [its] privilege of confidentiality” (Matterof
Rochester Police Dept . v Bergin, 68 AD2d 340, 344).

Finally, defendant contends that plaintiff did not
establish the absence of probable cause for the crimnal
proceedi ng (see generally, Smith- Hunter v Harvey, 95 NY2d 191;
Broughton v State of New York, 37 Ny2d 451, 457, certdenied sub
nom. Schanbarger v Ke llogg, 423 US 929). The continuation of a
crim nal proceedi ng w thout probable cause nay support a cause
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of action for malicious prosecution (see, Callanv State o f New
York, 134 AD2d 882, 883-884 [dissenting nmem, revdon dissenting
mem 73 Ny2d 731, motto amend remittit ur granted 74 NY2d 647,
Broughton v State of New York, supra, at 457). Here, although
the police had probable cause to arrest plaintiff based on the
conplainant’s initial statement, that probable cause was
subsequent |y di ssi pated when defendant | earned of excul patory
mat erial during his investigation of plaintiff. 1In his internal
report, defendant concluded that the charge of harassnent in the
second degree against plaintiff was not substantiated, but he
did not share that information with the District Attorney.
Plaintiff thus established that the crim nal proceedi ng agai nst
hi m was continued in the absence of probable cause. W have
exam ned defendant’s renmai ning contention and conclude that it

| acks nmerit. (Appeal from Judgnment of Suprene Court, Oneida
County, Grow, J. - Mlicious Prosecution.) PRESENT: GREEN, J.
P., PINE, HAYES, HURLBUTT AND KEHOE, JJ. (Filed Sept. 29,
2000.)

(1430) CA 00-00593. (Niagara Co.) -- CHARLENE LOGAN, PLAINTIFF-
RESPONDENT, V L.A. MANAGEMENT & RESTAURANT LTD., D/B/A PIER 84,
DEFENDANT-APPELLANT. -- Order unani nously affirmed w thout

costs. Menorandum  Suprenme Court properly denied defendant’s
notion for summary judgnent dism ssing the conplaint. Defendant
failed to support its notion with a copy of the pleadings filed
in the action and thus was not entitled to sunmary judgnent

(see, CPLR 3212 [b]; DeerPark Assocs.Vv R obbins Store, 243 AD2d
443; McMahon v Wolverine W  orldwide , 233 AD2d 587; Dupuy v

Carrier Corp. , 204 AD2d 977). (Appeal from Order of Suprene
Court, N agara County, Joslin, J. - Sunmary Judgnent.) PRESENT:
GREEN, J. P., PINE, HAYES, HURLBUTT AND KEHOE, JJ. (Filed Sept.
29, 2000.)

(1432) CA 99-01611. (Onondaga Co.) -- CHRISTOPHER M. CUSANO,
PLAINTIFF-APPELLANT, V BOARD OF EDUCATION OF LIVERPOOL CENTRAL
SCHOOL DISTRICT, DEFENDANT-RESPONDENT. -- Order unani nously
affirmed wi thout costs. Menorandum Plaintiff comrenced this
action to recover damages for injuries that he sustained when he
collided with another student while participating in a |acrosse
gane in the gymasium at Soul e Road M ddle School. The gane
took place in the interval between the end of plaintiff’s gym

cl ass and the begi nning of the next period. Suprene Court
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properly granted defendant’s notion for summary judgnent

di sm ssing the conplaint. The record establishes that plaintiff
voluntarily participated in the game and that defendant breached
no duty to protect plaintiff from “unassuned, conceal ed or

unreasonably increased risks” (Benitezv New York Ci ty Bd. of
Educ., 73 Ny2d 650, 658; see also, Marlowe v R ush-Henrietta
Cent. School Dist., 167 AD2d 820, affd 78 Ny2d 1096). The

record further establishes that plaintiff assunmed the risk of
injury fromcolliding with another player, a “risk inherent in *
* * Jacrosse and ot her sports that involve contact” (Reganv
State of New York, 237 AD2d 851, 853, Ivdenied 91 Ny2d 802).
(Appeal from Order of Supreme Court, Onondaga County, Elliott,
J. - Summary Judgnent.) PRESENT: GREEN, J. P., PINE, HAYES,
HURLBUTT AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1433) CA 00-00302. (Oneida Co.) -- ELLEN J. MARKS, PLAINTIFF-
APPELLANT, V KATIE L. MORRISON AND CHASE LEASING COMPANY,
DEFENDANTS-RESPONDENTS. -- Order unani nously reversed on the | aw
wi t hout costs, notion denied and note of issue reinstated.

Menor andum  Supreme Court erred in granting defendants' notion
to vacate the note of issue unless plaintiff agrees to submt to
an i ndependent nedical exam nation (IME) within 30 days. It is
wel | established that, "absent special, unusual or extraordinary
ci rcunst ances spelled out factually, the notion court |acks

di scretion to permt further discovery after the note of issue
and statenent of readi ness have been filed" (Gouldv Marone , 197
AD2d 862; see, Sims v Ferraccio , 265 AD2d 805; Melanson v

Caggiano , 251 AD2d 1059). W equate "special, unusual or
extraordi nary circunstances” with the "unusual or unantici pated
ci rcunst ances" specified in 22 NYCRR 202.21 (d), pursuant to

whi ch the court may grant perm ssion to conduct further

di scovery subsequent to the filing of a note of issue and
certificate of readiness. Defendants allege that they realized
as they prepared for trial that they had neglected to conduct an

IME. "'A lack of diligence in seeking discovery does not
constitute a special or an extraordinary circunstance’"
( Melanson v Caggiano, supra , at 1059, quoting Laudico v Sears,

Roebuck & Co. , 125 AD2d 960, 961). Furthernore, 22 NYCRR 202. 21
(d) also requires that the unusual or unantici pated

ci rcunst ances devel op subsequent to the filing of the note of

i ssue and certificate of readiness. That requirenent is not net
in this case.
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Vacatur of a note of issue is governed by 22 NYCRR 202. 21
(e) and provides that such a notion is untinely if it is nmade
nore than 20 days after service of a note of issue and
certificate of readiness. Here, defendants noved to vacate the
note of issue nore than 45 days after it was filed and thus were
entitled to vacatur only "for good cause shown" (22 NYCRR 202. 21
[e]). A belated realization that an | ME had not been conducted
cannot be consi dered "good cause".

Def endants’ contention that new i nformation concerning
plaintiff’s injuries was disclosed the day before the notion is
inproperly raised for the first tinme on appeal (see, Ciesinskiv
Town of Aurora , 202 AD2d 984, 985). (Appeal from Order of
Suprene Court, Oneida County, Tenney, J. - Discovery.) PRESENT
GREEN, J. P., PINE, HAYES, HURLBUTT AND KEHCE, JJ. (Filed Sept.
29, 2000.)

(1434) CA 99-01618. (Erie Co.) -- MATTER OF KATHRYN GORDON,
PETITIONER-RESPONDENT, V HAROLD MACOFF ELECTRIC, LTD.,
RESPONDENT-APPELLANT. -- Order unani nously affirmed w thout

costs for reasons stated in decision at Erie County Court,

Drury, J. (Appeal from Order of Erie County Court, Drury, J. -
Vacat e Judgnent.) PRESENT: GREEN, J. P., PINE, HAYES, HURLBUTT
AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1435) CA 00-00287. (Erie Co.) -- RACHON BARNES, AS
ADMINISTRATRIX OF THE ESTATE OF PHYLLIS DUMAS, DECEASED,
PLAINTIFF-APPELLANT, V SHEEHAN MEMORIAL HOSPITAL, DEFENDANT-
RESPONDENT, ET AL., DEFENDANTS. -- Order unani nously reversed on
the I aw wi thout costs, notion denied and conpl ai nt agai nst

def endant Sheehan Menorial Hospital reinstated. Menorandum
Suprenme Court erred in granting the notion of Sheehan Menori al
Hospital (defendant) for summary judgnent dism ssing the

conpl aint against it. Although a hospital may not be held
|iable for the negligence of a private attendi ng physician
practicing at its facility, it "my yet be held concurrently
liable with a private practitioner for the independent
negligence of [its] medical staff" (GernervlLongls.Jew ish
Hillside Med. Ctr. , 203 AD2d 60, 61-62; see, Pellegrinov
Cunanan, 227 AD2d 950). Defendant failed to establish as a
matter of |law that its enployees did not deviate from accepted
nursing practice and therefore failed to sustain its burden of
establishing entitlenment to sunmary judgnment (see, Winegradv
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New York Univ. Med. C tr. , 64 Ny2d 851, 853; Indelicato v Wyckoff
Hgts. Hosp. , 205 AD2d 664, 665; Groeger v Col-Les Or thopedic
Assocs., P.C. , 149 AD2d 973; cf., Olivero v Kropel in, 186 AD2d
1086). (Appeal fromOrder of Supreme Court, Erie County, Mntz
J. - Summary Judgnent.) PRESENT: GREEN, J. P., PINE, HAYES,
HURLBUTT AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1436) CA 99-1584. (Monroe Co.) -- JOSEPH WASHINGTON, CLAIMANT-
RESPONDENT-APPELLANT, V STATE OF NEW YORK, DEFENDANT-APPELLANT-
RESPONDENT. (CLAIM NO. 84421.) -- Judgnent unaninously affirnmed

wi t hout costs for reasons stated in decisions at Court of
Clains, Corbett, Jr., J. (Appeals from Judgnent of Court of
Clains, Corbett, Jr., J. - Negligence.) PRESENT: GREEN, J. P.,
PI NE, HAYES, HURLBUTT AND KEHCE, JJ. (Filed Sept. 29, 2000.)

(1438) CA 99-3563. (Erie Co.) -- PHILIP S. SMITH AND JOSEPHINE
SMITH, INDIVIDUALLY AND AS HUSBAND AND WIFE, PLAINTIFFS-
APPELLANTS, V MONRO MUFFLER BRAKE, INC., DEFENDANT-RESPONDENT.
(APPEAL NO. 1.) -- Judgnent unani nously nodified on the | aw and
as nodified affirnmed without costs and new trial granted on
damages for past pain and suffering only unless defendant,

wi thin 20 days of service of a copy of the order of this Court
with notice of entry, stipulates to increase the verdict for
past pain and suffering to $400, 000, in which event the judgnent
is nodified accordingly and as nodified affirmed w thout costs.
Menmorandum  Plaintiffs commenced this action to recover damages
for injuries sustained by Philip S. Smth (plaintiff) when he
was struck by an overhead garage door | owered by an enpl oyee of
def endant at defendant’s prem ses. Suprene Court properly
charged the jury on conparative negligence (see, LouiseB.G.v

New York City Bd. of Educ., 143 AD2d 728, 729-730, Ivdenied 73
NY2d 707, rearg denied 74 NY2d 715; see also, Klingle v

Versatile Corp., 199 AD2d 881, 882), and the verdict finding
plaintiff 50% at fault for his injuries is not contrary to the
wei ght of the evidence (see, Coutrier v Harad en Motorcar Corp.,

237 AD2d 774, 775-776). The record does not support the
contention that the court’s evidentiary rulings denonstrated

bi as against plaintiffs (see, Fingerlakes Chir opractic v Maggio,

269 AD2d 790; Hemmerling v Barnes [ appeal No. 2], 269 AD2d 752),
or that plaintiffs were not afforded an adequate opportunity to
rai se objections during the deposition of the orthopedi st who
exam ned plaintiff on defendant’s behalf. The majority of
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plaintiffs' contentions with respect to the court’s evidentiary
rulings are either unpreserved for our review (see, Monroev
Lozner, 267 AD2d 966) or lacking in nerit. Those errors that
are preserved for our review may be di sregarded as harnl ess
(see, CPLR 2002).

We reject plaintiffs’ contention that the jury s awards of
damages for future pain and suffering, future |oss of earnings
and future nedi cal expenses are contrary to the weight of the
evi dence and i nadequate. The conflicting evidence concerning
the extent, severity and permanency of plaintiff’s injuries did
not so preponderate in plaintiff’s favor that the verdi ct
limting the future danage awards to five years could not have
been reached on any fair interpretation of the evidence (see,
Lolik v Big V Superma rkets, 86 Ny2d 744, 746). Further, the
anount of the future danage awards does not deviate materially
from what woul d be reasonabl e conpensati on (see, CPLR 5501 [c]).

We agree with plaintiffs, however, that the award of
$50, 000 for past pain and suffering is inadequate. Plaintiff
suffered a herniated disk in the accident, causing pain and | oss
of nobility and requiring surgery, physical therapy, the use of
pai n medi cation, nuscle relaxants, a neck brace, a wal ker and a
cane. In addition, plaintiff was disabled fromhis enpl oynent
as a correction officer and suffered from depression and
posttraumatic stress disorder. In our view, an award of
$400, 000 woul d be reasonabl e conpensation for plaintiff’s past
pai n and suffering.

We therefore nodify the judgnent by vacating the award of
damages for past pain and suffering and grant a new trial on
damages for past pain and suffering only unless defendant,
wi thin 20 days of service of a copy of the order of this Court
with notice of entry, stipulates to increase the verdict for
past pain and suffering to $400, 000, in which event the judgnent
i's nodified accordingly.

Finally, the court erred in striking fromthe record the
juror affidavits submtted by plaintiffs in support of their
notion to set aside the verdict on conparative negligence, for
judgnent notw thstanding the verdict on liability and for a new
trial on conparative negligence and danages. The court
consi dered those affidavits in denying that notion and therefore
shoul d have settled the record to include them (see, CPLR 5526;
Connell v Brink [appeal No. 2], 199 AD2d 1032). That error
however, may be di sregarded as harnl ess (see, CPLR 2002). W
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therefore nodify the order settling the record by striking the
second ordering paragraph. (Appeal from Judgnent of Suprene

Court, Erie County, Burns, J. - Negligence.) PRESENT: GREEN
J. P., HAYES, HURLBUTT AND KEHOE, JJ. (Filed Sept. 29, 2000.)

(1439) CA 99-03564. (Erie Co.) -- PHILIP S. SMITH AND JOSEPHINE
SMITH, INDIVIDUALLY AND AS HUSBAND AND WIFE, PLAINTIFFS-
APPELLANTS, V MONRO MUFFLER BRAKE, INC., DEFENDANT-RESPONDENT.
(APPEAL NO. 2.) - Order unaninously nodified on the | aw and as
nodi fied affirnmed without costs in accordance with same

Menmor andum as i n Smith v Monro Muffler Brake ([appeal No. 1] _
AD2d _ [decided herewith]). (Appeal from Order of Suprene
Court, Erie County, Burns, J. - Settle Record.) PRESENT:

GREEN, J. P., HAYES, HURLBUTT AND KEHCE, JJ. (Filed Sept. 29,
2000.)

(1439.1) CcA 00-01380. (Monroe Co.) -- CHRISTINE BALIVA AND RINO
BALIVA, PLAINTIFFS-RESPONDENTS, V STATE FARM MUTUAL AUTOMOBILE
INSURANCE COMPANY, DEFENDANT-APPELLANT, ET AL., DEFENDANT. --
Order unanimously nodified on the | aw and as nodified affirned

W t hout costs and matter remtted to Suprene Court for further
proceedi ngs in accordance with the foll ow ng Menorandum
Plaintiffs comenced this action alleging, interalia , that

def endant Max J. Van Benschoten sexual |y harassed Christine
Baliva (plaintiff) while Van Benschoten and Baliva were enpl oyed
by defendant State Farm Miutual Autonobile | nsurance Conpany
(State Farm and that State Farm was aware of Van Benschoten’s
behavior. State Farmprovided plaintiffs with only sone of the
requested itens of discovery, contending that the remai nder were
protected by either the attorney-client privilege or the work-
product doctrine. State Farm noved for the return of a docunent
that had been inadvertently disclosed, and plaintiffs cross-
nmoved for disclosure of approximately 70 docunents listed on a
privilege |og, contending that "many of the docunents” were not
privileged. At oral argunment on the notion and cross notion,
plaintiffs limted the scope of their cross notion by requesting
"[a]ll the menos that are not counsel’s nenpbs. * * * [T]hese
are nenos fromlay person to |lay person, nenbs within the
personnel department”. Plaintiffs’ attorney reiterated that
[imtation when he stated that he wanted "every part of their
privilege |og except those that are notes of counsel”
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Suprene Court erred in ordering State Farmto produce every
docunment on the privilege |log w thout conducting an in canera
review and without regard to the limted scope of plaintiffs’
Cross noti on.

It is well settled that the court has broad discretion over
t he di scovery process (see, Allenv Crowell- Collier Publ. Co. ,
21 Ny2d 403, 406; see also, Hawley v Ha sgo Power Equip. Sale S,
269 AD2d 804). Here, however, the court abused its discretion
by ordering disclosure of allegedly privileged docunents beyond
the scope of plaintiffs’ cross notion. Furthernore, the court
erred in ordering production of the docunments requested w thout
conducting an in canera review. "[Whether a particular
docunent is or is not protected [by the attorney-client
privilege or work product doctrine] is necessarily a fact-
specific determnation * * * npst often requiring in camera
revi ew' (Spectrum Sys. Intl. C orp. v Chemical Bank, 78 NY2d 371,
378). We therefore nodify the order by denying plaintiffs’
cross notion, and we remt the matter to Suprene Court to
determne the cross notion following an in canera revi ew of the
all egedly privil eged docunents and in light of the [imted scope
of plaintiffs' cross notion (see, Gearyv Hunton & Williams , 245
AD2d 936, 939).

We reject the contention of State Farmthat the court erred
in denying its notion seeking the return of an allegedly
privileged docunent that was inadvertently disclosed.

Di scl osure of a privil eged docunent generally waives that
privilege unless the client intended to retain the
confidentiality of the printed docunent and took reasonabl e

steps to prevent its disclosure (see, Kraus v Brandste tter, 185
AD2d 300, 301; Blair Communications v Reliance Capital Gr oup,
182 AD2d 578; Manufacturers & Trad ers Trust Co. v Servo tronics,

Inc. , 132 AD2d 392, 398-399). Two other factors to be

consi dered in assessing whether an inadvertent disclosure waives
the privilege are whether there was a pronpt objection to the

di scl osure after discovering it and whether the party claimng

wai ver will suffer prejudice if a protective order is granted
( see, Blair Communicat ilons v Reliance Capit al Group, supra, at
578; Manufacturers & Trade rs Trust Co. v Servot ronics, Inc.,

supra , at 400). There is an issue of fact concerning the
privileged nature of the docunent at issue because plaintiffs
allege that it relates to client comrunications in furtherance
of contenpl ated or ongoing crimnal, fraudulent or w ongful
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conduct (see, Inre Grand Jury Subpoena Duces Tecum , 731 F2d
1032, 1038; see also, Prince, Richardson on Evidence § 5-208
[Farrell 11th ed]). There is also an issue of fact whether
plaintiffs would suffer prejudice were a protective order to be
i ssued (see, Manufacturers & Traders Trust Co. v S ervotronics,

Inc., supra , at 400; see also, 6340 Tr. Rd . v Unigard Sec. Ins.

Co., 209 AD2d 922). Because there is support in the record for
the court’s resolution of those issues, we decline to disturb
the court’s discretionary determ nation. (Appeal from O der
of Suprene Court, Mnroe County, Bergin, J. - Discovery.)
PRESENT: GREEN, J. P., PINE, HAYES, HURLBUTT AND KEHOE, JJ.
(Filed Sept. 29, 2000.)

(1440) KA 99-02120. (Onondaga Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ANDRES HERNANDEZ-MARTE, DEFENDANT-
APPELLANT. -- Judgnent unaninously affirnmed. (Appeal from
Judgnent of Onondaga County Court, Miulroy, J. - Assault, 1st
Degree.) PRESENT: GREEN, J. P., HAYES, WSNER, SCUDDER AND
LAWTON, JJ. (Filed Sept. 29, 2000.)

(1441) KA 00-00555. (Niagara Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V JASON RICHARDSON, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed. (Appeal from

Judgnent of N agara County Court, Fricano, J. - Assault, 1st
Degree.) PRESENT: GREEN, J. P., HAYES, W SNER, SCUDDER AND
LAWION, JJ. (Filed Sept. 29, 2000.)

(1442) KA 99-05494. (Ontario Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V DONNA Y. WHITE, DEFENDANT-
APPELLANT. -- Judgnent unani mously affirmed. Menorandum

Def endant contends that there is an insufficient factual basis
for her guilty plea. By failing to nove to withdraw her guilty
pl ea or to vacate the judgnment of conviction, defendant failed
to preserve that contention for our review (see, Peoplev Lopez ,
71 NY2d 662, 665), and this case does not conme within the narrow
exception to the preservation rul e (see, People v Tuszyn ski , 270
AD2d 924, Iv denied 95 Ny2d 805). The sentence is not unduly
harsh or severe. (Appeal from Judgnment of Ontario County Court,
Henry, Jr., J. - Cimnal Sale Controlled Substance, 3rd
Degree.) PRESENT: GREEN, J. P., HAYES, W SNER, SCUDDER AND
LAWTON, JJ. (Filed Sept. 29, 2000.)
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(1443) KA 99-05396. (Ontario Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ROBERTITO ADORNO, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirnmed (see, People v White
[Donna] , _ AD2d ___ [decided herewith]). (Appeal from
Judgnent of Ontario County Court, Harvey, J. - Crimnal Sale
Control |l ed Substance, 3rd Degree.) PRESENT: GREEN, J. P.
HAYES, W SNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1444) KA 99-05493. (Ontario Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ROBERT J. LIVINGSTON, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirned (see, Peoplev White
[Donna] , = AD2d _ [decided herewith]). (Appeal from
Judgnent of Ontario County Court, Harvey, J. - Burglary, 3rd
Degree.) PRESENT: GREEN, J. P., HAYES, WSNER, SCUDDER AND
LAWION, JJ. (Filed Sept. 29, 2000.)

(1445) KA 00-00888. (Livingston Co.) -- PEOPLE OF THE STATE OF
NEW YORK, PLAINTIFF-APPELLANT, V JOSE L. REYES, DEFENDANT-
RESPONDENT. -- Order insofar as appeal ed from unani nously

reversed on the law, notion denied, first and second counts of
indictnment reinstated and matter remtted to Livingston County
Court for further proceedings on the indictment. Menorandum
County Court erred in granting in part defendant’s notion to

di smiss the indictnment based on legally insufficient evidence by
reduci ng the first and second counts of the indictnment, charging
burglary in the second degree and attenpted burglary in the
second degree, to two counts of crimnal trespass in the second
degree. The evidence before the Gand Jury, viewed in the |ight
nost favorable to the Peopl e (see, People v Manini, 79 Ny2d 561
568-569), is legally sufficient to support the burglary and
attenpted burglary charges. That evidence, if accepted as true,
establ i shes that defendant entered an apartnent unlawfully and
attenpted to enter a second apartnment unlawfully. The intent of
defendant to commt a crine within those dwellings may be
inferred fromthe surroundi ng circunstances (see, Peoplev

Owens, 204 AD2d 1055, 1056; People v Sandore, 148 AD2d 1000,
1001), including the forcible entry and attenpted forcible entry
( see, People v Owens, supra, at 1056) and his statenent that he

had a romantic interest in the resident of the second apartnent
and believed she was there with another man. Al though the court
concl uded that other, innocent inferences could be drawn with
respect to defendant’s intent, “those conpeting inferences may
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not be enployed in place of those properly drawn by the G and
Jury” (People v Mitchell, 231 AD2d 937, 938; see, Peoplev

Deegan, 69 Ny2d 976, 979). (Appeal from Order of Livingston
County Court, Alonzo, J. - Dismss Count Indictnment.) PRESENT:
GREEN, J. P., HAYES, W SNER, SCUDDER AND LAWION, JJ. (Filed
Sept. 29, 2000.)

(1447) KA 00-00730. (Oswego Co.) -- PEOPLE OF THE STATE OF NEW

YORK, PLAINTIFF-RESPONDENT, V RAYMOND F. NEWTON, JR., DEFENDANT-

APPELLANT. -- Judgnent unani nously nodified as a matter of

discretion in the interest of justice and as nodified affirned

i n accordance with the foll owi ng Menorandum Def endant appeal s

froma judgnent convicting himafter a jury trial of crimnal

possessi on of stolen property in the fourth degree (Penal Law 8§

165.45 [5]) and grand larceny in the fourth degree (Penal Law §

155.30 [8]). Defendant failed to preserve for our review his

contentions that County Court erred in admtting evidence of a

prior uncharged crinme and that the prosecutor engaged in

m sconduct on sunmmation (see, CPL 470.05 [2]), and we decline to

exerci se our power to review those contentions as a matter of

di scretion in the interest of justice (see, CPL 470.15 [6] [a]).
We nodify the judgnent as a matter of discretion in the

interest of justice by vacating the fine. (Appeal from Judgnent

of Oswego County Court, Brunetti, J. - Crim nal Possession

Stol en Property, 4th Degree.) PRESENT: GREEN, J. P., HAYES,

W SNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1448) KA 99-05395. (Seneca Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V LEONARD F. WHITFIELD, DEFENDANT-
APPELLANT. -- Judgnent unani nously affirmed. Menorandum

Def endant appeals from a judgnent convicting himfollow ng a
bench trial of robbery in the first degree (Penal Law 88 20. 00,
160.15 [2]) and conspiracy in the fourth degree (Penal Law 8§
105.10 [1]) in connection with the robbery of the mni-nmart
where he was enployed. County Court did not violate defendant’s
constitutional right to counsel by denying defendant’s notion
for substitution of counsel on the day of the trial. Defense
counsel advised the court that he acknow edged defendant’s ri ght
to waive a jury trial, but that he disagreed with defendant’s
decision as a matter of trial strategy, and defendant requested
new counsel because of that disagreenent. Defendant did not
provide the court with any further explanation. Thus, the court
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properly determ ned that defendant failed to denonstrate good

cause for substitution of counsel (see, Peoplev Sawyer, 57 Nyad
12, 18-19, rearg dismissed 57 Ny2d 776, certdenied 458 US 1178;
People v Anthony, 270 AD2d 837; People v Tucker, 261 AD2d 877,

878, Ivdenied 94 Ny2d 830).

W reject defendant's contention that the court erred in
refusing to recuse itself on the ground that the court had
presi ded when two codefendants entered guilty pleas. “Absent a
| egal disqualification under Judiciary Law 8 14, a Trial Judge
Is the sole arbiter of recusal. * * * \Wen the all eged
inpropriety arises frominformation derived during the
performance of the court’s adjudicatory function, then recusa
could surely not be directed as a matter of law. A court’s
decision in this respect may not be overturned unless it was an
abuse of discretion” (Peoplev Moreno, 70 Ny2d 403, 405-406),
and here there was no abuse of discretion (see, Peoplev
Bennett, 238 AD2d 898, 899-900, Ivdenied 90 Ny2d 855, 890, cert
denied 524 US 918).

Def endant’ s sentence is neither unduly harsh nor severe.
(Appeal from Judgnent of Seneca County Court, Bender, J. -
Robbery, 1st Degree.) PRESENT: GREEN, J. P., HAYES, W SNER
SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1449) KA 99-05480. (Oswego Co.) -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V ANNA WILSON, DEFENDANT-APPELLANT.
-- Judgnent unani nously nodified on the |aw and as nodified
affirmed and matter remtted to Gswego County Court for further
proceedi ngs in accordance with the foll ow ng Menorandum

Def endant was convi cted upon a jury verdict of arson in the
third degree (Penal Law 8 150.10 [1]), crimnal mschief in the
second degree (Penal Law 8§ 145.10) and endangering the welfare
of a child (Penal Law 8§ 260.10 [1]). W reject her contention
that she was denied effective assistance of counsel. We wll
not second-guess whether defense counsel’s trial strategy “was
the best trial strategy, or even a good one, so |long as

def endant was afforded neani ngful representation” (Peoplev
Satterfield , 66 NY2d 796, 799-800). Additionally, the sentence
is neither unduly harsh nor severe.

As the People correctly concede, County Court erred in
directing defendant to pay restitution wthout first conducting
a hearing on the amount of restitution to be paid where, as
here, the record does not contain sufficient evidence to support
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t he amount ordered (see, Penal Law 8§ 60.27 [2]; Peoplev

Lambert , 221 AD2d 1015). Therefore, we nodify the judgnent by
vacating the amount of restitution, and we remt the matter to
Oswego County Court for a hearing to determ ne the anount of
restitution to be paid by defendant (see, People v Bernier , 197
AD2d 882). (Appeal from Judgnment of Oswego County Court,

Haf ner, Jr., J. - Arson, 3rd Degree.) PRESENT: GREEN, J. P.
HAYES, W SNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1450) cA 00-00753. (Niagara Co.) -- DAVID MAC DONALD,
PLAINTIFF-APPELLANT, ET AL., PLAINTIFF, V CITY OF NIAGARA FALLS,
DEFENDANT-RESPONDENT. -- Order unani nously affirnmed w thout
costs. Menorandum Plaintiffs conmenced this action to recover
damages for injuries David MacDonald (plaintiff) sustained
during the construction of defendant’s water treatnent plant.
Suprenme Court properly denied plaintiffs' notion for partial
summary judgnment on liability on the Labor Law 8§ 240 (1) cause
of action and granted that part of defendant’s cross notion
seeki ng summary judgnent di sm ssing that cause of action.
Plaintiff’s slip and fall down a plywood ranp is not the type of
el evation-rel ated hazard contenpl ated by Labor Law § 240 (1)

( see, Maggi v Innovax Methods Group Co., 250 AD2d 576, 577, Iv
denied 92 Ny2d 819). (Appeal from Order of Suprene Court,

Ni agara County, Joslin, J. - Sunmmary Judgnent.) PRESENT

GREEN, J. P., HAYES, W SNER, SCUDDER AND LAWION, JJ. (Filed
Sept. 29, 2000.)

(1451) CcA 00-00296. (Oneida Co.) -- SUSAN S. PILAWA, PLAINTIFF-
RESPONDENT, V GAIL KOPERDA DALBEY, DEFENDANT-APPELLANT, ET AL.,
DEFENDANTS. -- Order unani nously affirmed w thout costs.

Menor andum  Suprene Court properly denied the notion of Gai
Koperda Dal bey (defendant) seeking to vacate a default judgnent
entered against her. Defendant testified at the hearing on the
notion that she never received notice of the foreclosure action
brought against her. The process server testified that, after
several attenpts at personal delivery, he affixed a copy of the
summons to the front door of defendant’s residence and mailed a
copy to defendant that sanme day. The envel ope in which the
sunmons was nail ed had the proper postage and was addressed to
def endant at her residence, but it was returned to the process
server with “return to sender” stanped on it. The testinony of
the Utica postmaster indicated that the post office had not
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stanped and returned that envel ope and that possibly a third
party had done so.

The testinony of the process server established that
def endant was properly served pursuant to CPLR 308 (4), and thus
def endant was not entitled to vacatur of the default judgnent on
the ground that the court |acked jurisdiction over her (see,
CPLR 5015 [a] [4]). |In addition, defendant failed to establish
that her default was excusable, and thus she was not entitled to
vacatur of the default judgnent pursuant to CPLR 5015 (a) (1).
Def endant contended that she did not have notice of the
forecl osure action, but the evidence at the hearing established
that she was aware of the action. Finally, defendant was not
entitled to relief under CPLR 317. Although she was served with
t he summons ot her than by personal delivery, the evidence at the
heari ng established that she personally received notice of the
sumons for the foreclosure action (see, Faceyv Heyward, 244
AD2d 452, 453). Defendant’s final contention is inproperly
raised for the first tinme on appeal and in any event is wthout
merit. (Appeal from Order of Supreme Court, Oneida County,
Gow, J. - Vacate Judgnent.) PRESENT: GREEN, J. P., HAYES
W SNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1452) CcA 99-1624. (Erie Co.) -- MICHAEL PALIVODA, PLAINTIFF-
APPELLANT, V STANLEY A. SLUBERSKI, MERRY L. BUTLER, A/K/A MERRY
L. HEDGES, DANELLA RENTAL SYSTEMS, INC., AND CONSOLIDATED RAIL
CORPORATION, A/K/A CONRAIL, DEFENDANTS-RESPONDENTS. -- Judgnent
and order unaninously affirmed w thout costs. Menorandum
Suprenme Court properly granted the notions of Merry L. Butler,
alk/a Merry L. Hedges, and Danella Rental Systens, Inc.
(defendants) for summary judgnment dism ssing the conpl aint

agai nst them Defendants submtted evidence in adm ssible form
establishing as a matter of law that plaintiff did not sustain a
serious injury within the neaning of Insurance Law 8§ 5102 (d).
In response, plaintiff failed to raise a triable issue of fact.
There is no objective nedical basis for the opinions of
plaintiff’s experts that the injury showmn in a May 1998 MRl is
causally related to the March 1992 acci dent (see, Calderonyv
Elsenreich , 270 AD2d 380; Dimenshteyn v Caruso , 262 AD2d 348;
Vitale v Carson , 258 AD2d 647). Those opinions are dependent
sol ely upon plaintiff’'s representations of continuing pain and
rel ated problens since termnating treatnment in April 1992 (see,
McKnight v LaValle , 147 AD2d 902, 903, Ivdenied 74 Ny2d 605).
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As of that date, plaintiff’s attending physician reported that
plaintiff “had full range of notion and conpl ai ned of no pain."
Plaintiff was X-rayed on March 2, 1992, the day of the accident,
and in Decenmber 1992 and March 1993, and he had an MRl in June
1993. None of those diagnostic tests showed an acute
posttraumatic injury. They reveal ed only the existence of a
preexi sting degenerative arthritic condition of the cervical
spine. Although a July 1993 EMG and nerve conduction studies
showed “mlId C 7 radicul opathy”, plaintiff failed to submt
evidence in adm ssible formestablishing a causal relationship
bet ween the accident and that injury. (Appeal from Judgnent and
Order of Suprene Court, Erie County, Fahey, J. - Summary
Judgnent.) PRESENT: GREEN, J. P., HAYES, W SNER, SCUDDER AND
LAWION, JJ. (Filed Sept. 29, 2000.)

(1453) CA 99-1043. (Erie Co.) -- IDALYNN MC DONALD, PLAINTIFF-
APPELLANT, V KEVIN MC DONALD, DEFENDANT-RESPONDENT. -- Judgment
unani mously nodi fied on the Iaw and as nodified affirnmed w thout
costs and matter renmtted to Suprene Court for further
proceedi ngs in accordance with the foll ow ng Menorandun
Plaintiff appeals froma judgnent entered in this divorce
action, awardi ng her, interalia , that portion of defendant’s
sports nmenorabilia collection produced by defendant in response
to plaintiff's demand to produce, and awardi ng defendant t hat
portion of the collection that he failed to produce, although
the itens awarded to defendant were not identified by Suprene
Court.

The court granted plaintiff’s notion seeking to preclude
defendant from offering expert testinmony with respect to the
value of his nenorabilia collection based on his failure to
produce the entire collection for plaintiff's inspection and his
failure to respond to interrogatories regarding itens of the
collection that plaintiff alleged were not produced. Wth
respect to itens allegedly not produced, the court further
permtted plaintiff’s expert to value those itens based on
plaintiff’s description of them At the trial before a Special
Ref eree, defendant was permtted to testify, over plaintiff’'s
objection, with respect to the opinions offered by plaintiff’s
expert and the market conditions for certain itenms. That was
error (cf.,, Pearlv Pearl, 266 AD2d 366). Al though we di sagree
with plaintiff that the court was required to credit her
expert’s testinmony with respect to the value of the collection
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( see, Tayar v Tayar, 250 AD2d 757), we conclude that the court
failed to distribute the collection in an equitable manner (see,
Donmestic Relations Law 8 236 [B] [5] [c]). The court determ ned
t hat “substantial anpbunts of the collection are unaccounted
for”, but it failed to determine which itenms were withheld by
def endant and thus failed to “determ ne the respective rights of
the parties in their * * * marital property” (Donestic Rel ations
Law & 236 [B] [5] [a]).

Al t hough the court did not address this issue in its
deci sion, defendant testified that, after the itens he produced
were viewed by plaintiff’s expert, the basenent in which the
boxes were stored was flooded. Defendant did not know the
extent of the damage to the itens, yet the court awarded those
itenms to plaintiff. W therefore nodify the judgnent by
del eting the provisions of the 17th decretal paragraph that
distribute the “sports nenorabilia collection”, and we remt the
matter to Suprenme Court for a hearing to determ ne what itens
fromthe coll ection defendant possessed at the comencenent of
the action and failed to produce and to assign a value to al
itenms as of the tinme of the hearing. The court should then
distribute the identified itenms to the parties or otherw se nmake
a distributive award with respect to the collection (see,
Donestic Relations Law 8 236 [B] [5] [c], [e]; Tayarv Tayar,
supra ) wi thout considering the testinony of defendant concerni ng
val uati on and market conditions or his opinion with respect to
the testinony of any expert called by plaintiff on this issue.
(Appeal from Judgnent of Suprene Court, Erie County, Notaro, J.
- Matrinonial.) PRESENT: GREEN, J. P., HAYES, W SNER, SCUDDER
AND LAWTON, JJ. (Filed Sept. 29, 2000.)

(1454) CA 99-03584. (Cattaraugus Co.) -- MATTER OF KATHRYN
KNIGHT, PETITIONER-APPELLANT, V BOARD OF COOPERATIVE EDUCATIONAL
SERVICES OF CATTARAUGUS-ALLEGANY-ERIE-WYOMING COUNTIES,
RESPONDENT-RESPONDENT. -- Judgnent unani nously affirmed w thout
costs. Menorandum The determ nation of respondent term nating
petitioner fromher position as a certified occupational therapy
assi stant was based on several instances of m sconduct by
petitioner in abusing sick and personal |eave in contravention
of the enpl oyer-enpl oyee professional agreenent and in
submtting a false claimfor reinbursenent. A high degree of
deference is to be accorded to an agency’ s determ nation of the
appropriate penalty to be inposed (see, Matter of Gillen %
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Smithtown Lib. Bd. of Trustees , 254 AD2d 486, affd 94 Ny2d 776),
and it cannot be said here that the penalty of term nation, when
considered in light of all of the circunstances of this case, is
so disproportionate to the offense as to be shocking to one’s
sense of fairness (see, Matter of Pell v Boar dof Educ. , 34 Nvad
222, 233; Matter of Catalano v Village of Kenmore , 255 AD2d
948). (Appeal from Judgnent of Suprene Court, Cattaraugus
County, Feeman, Jr., J. - CPLR art 78.) PRESENT: GREEN, J. P.,
HAYES, W SNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

(1455) CA 99-01603. (Yates Co.) -- DANIEL GLAZIER, PLAINTIFF-
APPELLANT, V KEUKA COLLEGE, DEFENDANT-RESPONDENT. -- Order and

j udgment unani nously affirmed wi thout costs. Menorandum
Plaintiff comrenced this action to recover damages for injuries
that he sustained during a tackle football ganme organi zed and

pl ayed by students of two conpeting residence halls at defendant
col l ege. Suprene Court properly granted defendant’s notion for
summary judgnment dismssing the conplaint. The record
establishes that plaintiff assumed the risk of his injuries as a
matter of | aw (see, Turcotte v Fell, 68 NY2d 432, 438-441).
Plaintiff, an experienced football player, was aware that “being
tackled in a violent manner is an inherent part of football”

( Hunt v Skaneateles Ce nt. School Dist., 227 AD2d 939; see,

Benitez v New York Ci ty Bd. of Educ., 73 NY2d 650, 658-659).
Contrary to plaintiff’s contention, the injury-causing tackle
did not involve a “flagrant infraction[] unrelated to the norma
nmet hod of playing the gane and done w thout any conpetitive

pur pose” that woul d render inapplicable the doctrine of

assunption of risk (Turcottev Fell, supr a, at 441; see, Barton
v Hapeman, 251 AD2d 1052). (Appeal from Order and Judgnent of
Suprene Court, Yates County, Falvey, J. - Summary Judgnent.)

PRESENT: GREEN, J. P., HAYES, W SNER, SCUDDER AND LAWION, JJ.
(Filed Sept. 29, 2000.)

(1456) CA 00-00586. (Cayuga Co.) -- JOHN FITZ GIBBONS, AS PARENT
AND NATURAL GUARDIAN OF GEORGE FITZ GIBBONS, PLAINTIFF-
RESPONDENT, V FINGER LAKES MINOR SOCCER LEAGUE AND NEW YORK
STATE WEST YOUTH SOCCER ASSOCIATION, DEFENDANTS-APPELLANTS.
(ACTION NO. 1.) JOHN FITZ GIBBONS, INDIVIDUALLY AND AS PARENT
AND NATURAL GUARDIAN OF GEORGE FITZ GIBBONS, PLAINTIFF, V AUBURN
ENLARGED CITY SCHOOL DISTRICT, DEFENDANT-RESPONDENT. (ACTION
NO. 2.) -- Order unaninously affirmed with costs for reasons
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stated at Suprene Court, Corning, J. (Appeal from Order of
Suprene Court, Cayuga County, Corning, J. - Summary Judgnent.)
PRESENT: GREEN, J. P., HAYES, W SNER, SCUDDER AND LAWIQN, JJ.
(Filed Sept. 29, 2000.)

(1457.1) cA 00-01751. (Erie Co.) -- KEITH D. TATE, PLAINTIFF-
RESPONDENT, V PRESTON STEVENS, DEFENDANT-APPELLANT. -- Order
unani nously affirnmed w thout costs. Menorandum  Suprene Court
did not abuse its discretion in denying defendant’s notion to

bi furcate the trial (see, CPLR 603; 22 NYCRR 202.42). Plaintiff
commenced this negligence action seeking damages for injuries

t hat he sustai ned when defendant’s car hit plaintiff’'s car at an
i ntersection. Each party contends that the other ran a red
light. Plaintiff contends that evidence of his injuries is
necessary to counter the contention of defendant that he entered
the intersection froma conplete stop and was traveling at a
speed of 7 or 8 mles per hour. Although issues of liability
and damages in negligence trials generally should be tried
separately (see, Lonczv Blagrove , 254 AD2d 735, 736), an
exception to that rule arises where, as here, plaintiff's
injuries have "an inportant bearing” on the issue of liability

( Parmar v Skinner, 154 AD2d 444, 445). Plaintiff denonstrated

t hat evidence concerning the nature and extent of his injuries
“Wll enable the jury to consider and evaluate the force of the
i npact and arrive at an approximation of the rate of speed of
the defendant[’s] vehicle” (Addesso v Belting Ass ocs., 128 AD2d
489, 490). (Appeal from Order of Suprene Court, Erie County,
Gownia, J. - Bifurcate Trial.) PRESENT: GREEN, J. P., HAYES,
W SNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

MOTION NO. 634/86 -- PEOPLE OF THE STATE OF NEW YORK, PLAINTIFF-
RESPONDENT, V ANTONIO ORTIZ, DEFENDANT-APPELLANT. -- Mbtion for

wit of error coram nobis denied. PRESENT: GREEN, J. P., PINE
HAYES AND LAWION, JJ. (Filed Sept. 29, 2000.)

MOTION NO. 1462/88 -- PEOPLE OF THE STATE OF NEW YORK,
PLAINTIFF-RESPONDENT, V PATRICK LUIS, DEFENDANT-APPELLANT. --
Motion for renewal denied. PRESENT: GREEN, J. P., PINE, BALIO
AND LAWTON, JJ. (Filed Sept. 29, 2000.)

MOTION NO. 1336/93 -- PEOPLE OF THE STATE OF NEW YORK,
PLAINTIFF-RESPONDENT, V GERMAN FUENTES, DEFENDANT-APPELLANT. --
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Motion for wit of error coram nobis denied. PRESENT: GREEN,
J. P., PINE, HAYES, HURLBUTT AND LAWQON, JJ. (Filed Sept. 29,
2000.)

MOTION NO. 1624/94 -- PEOPLE OF THE STATE OF NEW YORK,
PLAINTIFF-RESPONDENT, V WILLIAM C. REED, DEFENDANT-APPELLANT. --
Motion for wit of error coram nobis denied. PRESENT: PlIGOIT,
JR, P. J., GREEN, WSNER AND BALIO, JJ. (Filed Sept. 29,

2000.)

MOTION NO. 214/98 -- PEOPLE OF THE STATE OF NEW YORK, PLAINTIFF-
RESPONDENT, V TREVOR CHRISTIAN, DEFENDANT-APPELLANT. -- Motion
for wit of error coram nobis denied. PRESENT: GREEN, J. P.

W SNER, BALI O AND LAWON, JJ. (Filed Sept. 29, 2000.)

MOTION NO. (1441/99) KA 97-5346. -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V MELVIN VIRGIL, DEFENDANT-
APPELLANT. -- Mbtion for wit of error coram nobis deni ed.

PRESENT: GREEN, J. P., HAYES, HURLBUTT, BALI O AND LAWION, JJ.
(Filed Sept. 29, 2000.)

MOTION NO. (1519/99) KA 97-5245. -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V MELVIN EARLY, DEFENDANT-APPELLANT.
-- Motion for wit of error coram nobis denied. PRESENT: PINE
J. P., HAYES, W SNER, SCUDDER AND LAWON, JJ. (Filed Sept. 29,
2000.)

MOTION NO. (1784/99) KA 99-405. -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V JOSEPH MORRIS, DEFENDANT-
APPELLANT. -- Mdtion for reargunent and perm ssion to file a pro

se supplenmental brief denied. PRESENT: HAYES, J. P., W SNER
HURLBUTT, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

MOTION NO. (656/00) CA 99-1114. -- NORTHTOWN, INC., PLAINTIFF-
RESPONDENT, V RICHARD VIVACQUA AND VIVACQUA & CO., INC.,
DEFENDANTS-APPELLANTS. -- Modtion for reargunment denied.

PRESENT: GREEN, J. P., WSNER, HURLBUTT AND BALIO JJ. (Filed
Sept. 29, 2000.)

MOTION NO. (688/00) KA 99-1456. -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V CARL L. BEYOR, DEFENDANT-
APPELLANT. -- Mdtion for reargunent denied. PRESENT: HAYES, J.
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P., WSNER HURLBUTT, SCUDDER AND KEHOE, JJ. (Filed Sept. 29,
2000. )

MOTION NO. (780/00) CA 99-1508. -- PAUL FARAGIANO, BY HIS
GUARDIAN AD LITEM, JOSEPH A. FARAGIANO, SR., AND JOSEPH A.
FARAGIANO, SR., AND CHRISTINE FARAGIANO, INDIVIDUALLY,
PLAINTIFFS-RESPONDENTS, V TOWN OF CONCORD, DEFENDANT-APPELLANT,
ET AL., DEFENDANTS. -- Motion for reargunent or, in the
alternative, | eave to appeal to Court of Appeals deni ed.
PRESENT: GREEN, J. P., WSNER, HURLBUTT, KEHOE AND LAWIQON, JJ.
(Filed Sept. 29, 2000.)

MOTION NOS. (867-868/00) CA 99-3020. -- LARRY J. LO MAGLIO,
PLAINTIFF-RESPONDENT, V CARMEN MARIE LO MAGLIO, DEFENDANT-
APPELLANT. (APPEAL NO. 1.) CA 99-3422. -- LARRY J. LO MAGLIO,
PLAINTIFF-RESPONDENT, V CARMEN MARIE LO MAGLIO, DEFENDANT-
APPELLANT. (APPEAL NO. 2.) -- Mdtion for reargunent denied.
PRESENT: GREEN, J. P., HAYES, KEHOE AND LAWION, JJ. (Filed
Sept. 29, 2000.)

MOTION NO. (898/00) TP 99-1679. -- MATTER OF ROBERT PIECZONKA,
PETITIONER, V ERNEST J. JEWETT, MAYOR OF VILLAGE OF BLASDELL,
BARBARA S. CESAR, VILLAGE OF BLASDELL ADMINISTRATOR, CLERK AND
TREASURER, AND VILLAGE OF BLASDELL, RESPONDENTS. -- Mdtion for
reargunment denied. PRESENT: PIGOIT, JR, P. J., PINE, HURLBUTT
AND LAWION, JJ. (Filed Sept. 29, 2000.)

MOTION NO. (942/00) CA 00-102. -- IN RE: EIGHTH JUDICIAL
DISTRICT ASBESTOS LITIGATION. LOUISE CHRABAS, AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF DENNIS J. CHRABAS, DECEASED, AND
LOUISE CHRABAS, PLAINTIFF-RESPONDENT, V A.P. GREEN INDUSTRIES,
INC., ET AL., DEFENDANTS, AND OWENS-ILLINOIS, INC., DEFENDANT-
APPELLANT. -- Motion for |eave to appeal to Court of Appeals
deni ed. PRESENT: GREEN, J. P., HAYES, HURLBUTT AND KEHOE, JJ.
(Filed Sept. 29, 2000.)

MOTION NO. (950/00) CA 00-101. -- IN RE: EIGHTH JUDICIAL
DISTRICT ASBESTOS LITIGATION. BELINDA J. PLANT, AS PERSONAL
REPRESENTATIVE OF THE ESTATE OF ROBERT J. PLANT, DECEASED, AND
BELINDA J. PLANT, PLAINTIFF-RESPONDENT, V ACandS, INC., ET AL.,
DEFENDANTS, AND OWENS-ILLINOIS, INC., DEFENDANT-APPELLANT. --
Motion for | eave to appeal to Court of Appeals denied. PRESENT:
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GREEN, J. P., HAYES, HURLBUTT AND KEHOE, JJ. (Filed Sept. 29,
2000. )

MOTION NOS. (952-953/00) CA 99-01344. -- STEVEN F. MILLER, JR.,
PLAINTIFF-RESPONDENT-APPELLANT, V CARL LANZISERA, DEFENDANT-
APPELLANT-RESPONDENT. (APPEAL NO. 1.) CA 99-1345. -- STEVEN F.
MILLER, JR., PLAINTIFF-RESPONDENT, V CARL LANZISERA, DEFENDANT-
APPELLANT. (APPEAL NO. 2.) -- Mdttion for reargunent denied.
PRESENT: GREEN, J. P., HAYES, HURLBUTT AND KEHCE, JJ. (Filed
Sept. 29, 2000.)

MOTION NO. (987/00) KA 98-2436. -- PEOPLE OF THE STATE OF NEW
YORK, PLAINTIFF-RESPONDENT, V RICHARD FLOWERS, DEFENDANT-
APPELLANT. -- Mdtion for reargunment granted and, upon

reargunent, decision filed June 16, 2000 is anended by del eting
the |l ast sentence and substituting in its place the follow ng
sentence: “The sentence is not unduly harsh or severe.”
PRESENT: PIGOIT, JR, P. J., GREEN, KEHCE AND LAWQON, JJ.
(Filed Sept. 29, 2000.)

MOTION NO. (1002/00) CA 99-1676. -- RAYMOND R. LE CHASE AND
GLORIA LE CHASE, PLAINTIFFS-RESPONDENTS, V FRANK LA MAR, D.D.S.,
AND ELMWOOD DENTAL GROUP, P.C., D/B/A ELMWOOD DENTAL IMPLANT AND
ORAL RECONSTRUCTION CENTER, DEFENDANTS-APPELLANTS. (APPEAL NO.
1.) -- Motion for reargunent or, in the alternative, |eave to
appeal to Court of Appeals denied. PRESENT: PIGOIT, JR, P

J., GREEN, KEHCE AND LAWION, JJ. (Filed Sept. 29, 2000.)

MOTION NO. (1014/00) KAH 97-05139. -- PEOPLE OF THE STATE OF NEW
YORK EX REL. JOSEPH DE ROSA, PETITIONER-APPELLANT, V FRANK E.
IRVIN, SUPERINTENDENT, WENDE CORRECTIONAL FACILITY, RESPONDENT-
RESPONDENT. -- Mbtion for |eave to appeal to Court of Appeals
deni ed. PRESENT: GREEN, J. P., WSNER, KEHOE AND LAWION, JJ.
(Filed Sept. 29, 2000.)

MOTION NOS. (1023-1024/00) CA 99-1127. -- JACK ALLEN, PLAINTIFF-
RESPONDENT, V DOMUS DEVELOPMENT CORPORATION, JOHN STEVENS,
INDIVIDUALLY AND IN HIS CAPACITY AS AN OFFICER OF DOMUS
DEVELOPMENT CORPORATION, AND SAMUEL A. SANTANDREA, INDIVIDUALLY
AND IN HIS CAPACITY AS AN OFFICER OF DOMUS DEVELOPMENT
CORPORATION, DEFENDANTS-APPELLANTS. (APPEAL NO. 1.) CA 99-
1128. -- JACK ALLEN, PLAINTIFF-RESPONDENT, V DOMUS DEVELOPMENT
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CORPORATION, JOHN STEVENS, INDIVIDUALLY AND IN HIS CAPACITY AS
AN OFFICER OF DOMUS DEVELOPMENT CORPORATION, AND SAMUEL A.
SANTANDREA, INDIVIDUALLY AND IN HIS CAPACITY AS AN OFFICER OF
DOMUS DEVELOPMENT CORPORATION, DEFENDANTS-APPELLANTS. (APPEAL
NO. 2.) -- Motion for reargunment denied. PRESENT: GREEN, J.
P., WSNER, KEHOE AND LAWION, JJ. (Filed Sept. 29, 2000.)

MOTION NO. (1032/00) CA 00-103. -- SHIRLEY A. VAN OSTBERG,
INDIVIDUALLY AND AS ADMINISTRATRIX OF THE ESTATE OF WILLIAM VAN
OSTBERG, JR., DECEASED, PLAINTIFF-RESPONDENT, V JAMES H. CRANE,
LEGIA I. CRANE AND ROBERT T. FRIEDL, DEFENDANTS-APPELLANTS. --
Motions for reargunent or, in the alternative, |eave to appea
to Court of Appeals denied. PRESENT: GREEN, J. P., W SNER
KEHOE AND LAWION, JJ. (Filed Sept. 29, 2000.)

MOTION NO. (1050/00) CA 00-00205. -- MATTER OF JOHN O’DONNELL,
PETITIONER-RESPONDENT, V ROBERT FERGUSON, AS CHIEF OF POLICE OF
TOWN OF EVANS, ROBERT R. CATALINO, II, AS SUPERVISOR OF TOWN OF
EVANS, AND THOMAS A. PARTRIDGE, THOMAS A. CSATI, KAREN C.
ERICKSON AND JOSEPH GOVENETTIO, AS MEMBERS OF TOWN BOARD OF TOWN
OF EVANS, RESPONDENTS-APPELLANTS. -- Mbtion for reargunent or,
in the alternative, leave to appeal to Court of Appeals deni ed.
PRESENT: PI GOIT, JR, P. J., HAYES, HURLBUTT AND SCUDDER, JJ.
(Filed Sept. 29, 2000.)

MOTION NO. (1052/00) CA 99-1641. -- PATRICIA A. GREEN,
PLAINTIFF-APPELLANT, V CORLISS VARNUM, M.D., AND ABDUL RAZAQ,
M.D., DEFENDANTS-RESPONDENTS. -- Motions for reargunment or, in

the alternative, leave to appeal to Court of Appeals denied.
PRESENT: PIGOTT, JR, P. J., PINE, HAYES AND SCUDDER, JJ.
(Filed Sept. 29, 2000.)

MOTION NO. (1054/00) CA 99-1570. -- HOWARD J. NICHOLS,
ADMINISTRATOR OF THE ESTATE OF JOHN SPROSTON, DECEASED,
PLAINTIFF-RESPONDENT-APPELLANT, V CUMMINS ENGINE COMPANY,
DEFENDANT, CHANCE RIDES, INC., DEFENDANT-RESPONDENT-APPELLANT,
AND AUBURN ARMATURE, INC., DEFENDANT-APPELLANT-RESPONDENT. --
Motion for reargunent or, in the alternative, |eave to appeal to
Court of Appeals denied. PRESENT: PIGOIT, JR, P. J., HAYES,
HURLBUTT AND SCUDDER, JJ. (Filed Sept. 29, 2000.)
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MOTION NO. (1086/00) KAH 99-05259. -- PEOPLE OF THE STATE OF NEW
YORK EX REL. REGGIE CASWELL, PETITIONER-APPELLANT, V NEW YORK
STATE DIVISION OF PAROLE, RESPONDENT-RESPONDENT. -- Motion for
reargument denied. PRESENT: PINE, J. P., WSNER SCUDDER AND
LAWON, JJ. (Filed Sept. 29, 2000.)

MOTION NO. (1097/00) CA 99-1291. -- ROOFING CONSULTANTS, INC.
AND THE STATE INSURANCE FUND, PLAINTIFFS-RESPONDENTS, V
SCOTTSDALE INSURANCE COMPANY, DEFENDANT-APPELLANT, ET AL.,
DEFENDANT. -- Motion for reargunent or, in the alternative,

| eave to appeal to Court of Appeals denied. PRESENT: PINE, J.
P., WSNER, SCUDDER AND LAWION, JJ. (Filed Sept. 29, 2000.)

’

KA 00-01845. -- PEOPLE OF THE STATE OF NEW YORK, PLAINTIFF, V
JOSEPH BARSUK, JR., DEFENDANT. -- Modtion for change of venue
deni ed. Menmorandum We concl ude that defendant has not nmet his
burden of denonstrating that there is "reasonabl e cause to
believe that a fair and inpartial trial cannot be had" in
Cenesee County (CPL 230.20[2]). |If it develops during voir dire
that a fair and inpartial jury cannot be drawn, an appropriate
notion can then be nmade. The relief requested in the notion is
premature (see, PeoplevMateo , 239 AD2d 965; see also , Peoplev
DiPiazza , 24 Ny2d 342). PRESENT: PINE, J. P., HAYES, W SNER
HURLBUTT AND BALI O, JJ. (Filed Sept. 15, 2000.)

MATTER OF JOHN D. CLARK, AN ATTORNEY, RESPONDENT. GRIEVANCE
COMMITTEE OF THE EIGHTH JUDICIAL DISTRICT, PETITIONER. -- Order
of suspension entered. Per Curiam Opinion: Respondent was
admtted to the practice of law by this Court on June 25, 1987,
and mai ntai ned an office for the practice of |aw in East Aurora
until he relocated to the State of West Virginia in 1998. The
Grievance Conmttee filed a petition charging respondent with
acts of professional m sconduct. Respondent filed an answer
denying material allegations of the petition, and a Referee was
appoi nted to conduct a hearing. Prior to the hearing,

out standi ng i ssues of fact raised by the first seven charges in
the petition were resolved by stipulation. The hearing was
conducted with respect to charge eight, which alleged that
respondent failed to cooperate with the Gievance Commttee's

i nvestigation and made m srepresentations to the Gievance
Committee during the investigation.
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At the conclusion of the hearing, the Referee set a
deadl i ne for subm ssion of nenoranda and proposed findi ngs by
the parties. Respondent failed to subnit a nenorandum and
proposed findings. The Referee filed a report that the
Gri evance Conmittee noves to confirm Respondent failed to
respond to the notion or to appear on the return date, after his
request for an adjournnent was denied by this Court.

The Referee found that respondent made m srepresentations
to clients and to the Gievance Commttee; that he negl ected
| egal matters entrusted to him that he failed to refund
unearned fees or return legal files to clients in a pronpt
manner; and that he failed to cooperate with the Gievance
Conmittee's investigation.

We confirmthe findings of fact made by the Referee and
concl ude that respondent violated the follow ng Disciplinary
Rul es of the Code of Professional Responsibility:

DR 1-102 (a) (4) (22 NYCRR 1200.3 [a] [4]) - engaging in
conduct involving dishonesty, fraud, deceit or
m srepresentation;

DR 1-102 (a) (5) (22 NYCRR 1200.3 [a] [5]) - engaging in
conduct that is prejudicial to the adm nistration of justice;

DR 1-102 (a) (7) (22 NYCRR 1200.3 [a] [7]) - engaging in
conduct that adversely reflects on his fitness as a | awer;

DR 2-110 (a) (3) (22 NYCRR 1200.15 [a] [3]) - w thdraw ng
from enpl oynent without refunding pronptly a fee paid in advance
t hat has not been earned;

DR 6-101 (a) (3) (22 NYCRR 1200.30 [a] [3]) - neglecting a
| egal matter entrusted to him and

DR 9-102 (c) (4) (22 NYCRR 1200.46 [c] [4]) - failing to
deliver pronptly to a client or third person as requested by the
client or third person properties in his possession that the
client or third person is entitled to receive.

Addi tionally, we conclude that, by failing to provide a
prospective client with a statenent of client's rights and
responsibilities at the initial conference and failing to
include in a witten retainer agreenent all required
i nformation, respondent violated 22 NYCRR Part 1400, Procedure
for Attorneys in Domestic Relations Matters (see, 22 NYCRR
1400. 2, 1400. 3).

We have considered the matters in mtigation presented by
respondent at the hearing. Respondent's repeated failures to
conply with deadlines, respond in a tinely manner to requests
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for informati on and appear as directed, however, nust be
consi dered as aggravating factors.

After consideration of all of the circunstances, we
concl ude that respondent should be suspended for two years and
until further order of the Court. Respondent is directed to
make restitution in the anbunts found by the Referee. PRESENT
PINE, J. P., HAYES, WSNER, BALIO AND LAWION, JJ. (Filed Sept.
29, 2000.)

MATTER OF JOHN W. MARONEY, A SUSPENDED ATTORNEY, RESPONDENT. --
Order of disbarnment entered. Per Curiam oinion: Respondent was
admtted to the practice of law by this Court on February 20,
1974. He has not practiced lawin this State since 1990. This
Court, by order entered May 31, 2000, suspended respondent upon
recei pt of a certified copy of a judgnment of the Suprene Court of
the State of Oregon show ng that respondent was disbarred,
effective February 5, 1997, for converting a client's funds, and
di rected respondent to show cause why reciprocal discipline should
not be inposed pursuant to 22 NYCRR 1022.22 (c). Respondent
appeared with counsel before this Court and raised matters in
mtigation. At that time, a petition for reciprocal discipline
was al so pending in the State of Washington. The State of

Washi ngt on i nposed reci procal discipline and di sbarred respondent
by order entered July 26, 2000.

Pursuant to 22 NYCRR 1022.22 (c), this Court may discipline
an attorney disciplined in a foreign jurisdiction for the
under|ying m sconduct commtted in that jurisdiction unless the
record discloses that: the procedure in the foreign jurisdiction
deprived the attorney of due process; there was such an infirmty
of proof of m sconduct that the Court cannot accept the finding of
the foreign court; or the inposition of discipline wuld be
unjust. Respondent concedes that he was not deprived of due
process in the Oregon proceeding and does not controvert the
findings nmade in that proceeding. He seeks |eniency on the
grounds that he made full restitution to the client prior to the
institution of formal proceedings; that he previously had an
unbl em shed record; and that he is renorseful for his m sconduct.

After consideration of all of the factors in this matter, we
concl ude that respondent should be disbarred. PRESENT: GREEN, J.



P., PINE, WSNER, HURLBUTT AND SCUDDER, JJ. (Filed Sept. 29, 2000.)

MATTER OF SALVATORE J. PIEMONTE, FOR REINSTATEMENT TO THE PRACTICE
OF LAW IN THE STATE OF NEW YORK. -- Order entered term nating
suspensi on and reinstating petitioner as an attorney and counsel or
at law. PRESENT: PIGOIT, JR, P. J., GREEN, PINE, W SNER AND
SCUDDER, JJ. (Filed Sept. 12, 2000.)

MATTER OF ROBERT J. WHITBREAD, A SUSPENDED ATTORNEY, RESPONDENT.
GRIEVANCE COMMITTEE OF THE SEVENTH JUDICIAL DISTRICT, PETITIONER.
-- Application for substitute service granted; order of suspension
vacated and petition dism ssed. PRESENT: GREEN, J. P., PINE
HAYES, HURLBUTT AND LAWION, JJ. (Filed Sept. 15, 2000.)

KAH 00-01411. -- PEOPLE OF THE STATE OF NEW YORK EX REL. M.
BARSHAI ALLAH, PETITIONER-APPELLANT, V CHARLES BRUNELLE,
SUPERINTENDENT, WENDE CORRECTIONAL FACILITY, AND GLENN S. GOORD,
COMMISSIONER, NEW YORK STATE DEPARTMENT OF CORRECTIONAL SERVICES,
RESPONDENTS-RESPONDENTS. -- Case hel d, decision reserved, notion
to relieve counsel of assignnment granted and new counsel to be
assigned. Menorandum Petitioner appeals froman order of
Suprenme Court that denied his petition for a wit of habeas
corpus. Assigned counsel for petitioner noves to be relieved of
the assignment on the ground that there is no appeal abl e i ssue
( see, People v Crawfor d, 71 AD2d 38). In his petition, petitioner
alleges that he is being illegally detained because his
conditional release date was inproperly calculated, causing himto
serve three years' unwarranted incarceration. The affidavit and
brief submtted by counsel in support of his notion to be relieved
of the assignnent do not address the issue raised in the petition.
Therefore, we relieve counsel of his assignnment and assign new
counsel to address the issue whether petitioner’s conditiona
rel ease date was correctly calcul ated, as well as any other issue
t hat counsel’s review of the record may disclose. (Appeal from
Judgnment of Suprene Court, Erie County, Cosgrove, J. - Habeas
Corpus.) PRESENT: PIGOIT, JR, P. J., PINE, WSNER, KEHOE AND
BALIO, JJ. (Filed Sept. 29, 2000.)

KA 98-2330. -- PEOPLE OF THE STATE OF NEW YORK, PLAINTIFF-
RESPONDENT, V WILLIE BRADFORD, DEFENDANT-APPELLANT. -- Judgnent
unani nously affirmed. Counsel’s notion to be relieved of

assi gnnment granted (see, People v Crawfor d, 71 AD2d 38). (Appea
from Judgnent of Supreme Court, Monroe County, Mark, J. - Robbery,
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1st Degree.) PRESENT: PIGOTT, JR, P. J., PINE, WSNER KEHCE,
AND BALIO, JJ. (Filed Sept. 29, 2000.)

KA 99-1371. -- PEOPLE OF THE STATE OF NEW YORK, PLAINTIFF-
RESPONDENT, V JASON W. CIURCZAK, DEFENDANT-APPELLANT. -- Judgnent
unani nously affirmed. Counsel’s notion to be relieved of

assi gnnent granted (see, Peoplev Crawford , 71 AD2d 38). (Appea
from Judgnent of Ni agara County Court, Broderick, J. - Attenpted
Robbery, 1st Degree.) PRESENT: PIGOIT, JR, P. J., PINE, W SNER
KEHOE AND BALI O, JJ. (Filed Sept. 29, 2000.)

KA 00-601. -- PEOPLE OF THE STATE OF NEW YORK, PLAINTIFF-
RESPONDENT, V ROBERT CLARK, DEFENDANT-APPELLANT. -- Counsel’s
notion to be relieved of assignnment dism ssed as noot. (Appeal
from Judgnment of Supreme Court, Erie County, Rossetti, J. -
Attenpted Pronoting Prison Contraband, 1st Degree.) PRESENT:
PIGOIT, JR, P. J., PINE, WSNER, KEHCE AND BALIO, JJ. (Filed
Sept. 29, 2000.)

KA 99-2118. -- PEOPLE OF THE STATE OF NEW YORK, PLAINTIFF-
RESPONDENT, V WILLIAM A. FREDERICK, DEFENDANT-APPELLANT. --
Judgnent unani mously affirnmed. Counsel’s notion to be relieved of
assi gnnent granted (see, People v Crawfor d, 71 AD2d 38). (Appeal
from Judgnent of Chautauqua County Court, Ward, J. - Assault, 2nd
Degree.) PRESENT: PIGOIT, JR, P. J., PINE, WSNER, KEHCE AND
BALIO, JJ. (Filed Sept. 29, 2000.)

KA 00-308. -- PEOPLE OF THE STATE OF NEW YORK, PLAINTIFF-
RESPONDENT, V FRANCISCO GUITTIEREZ, DEFENDANT-APPELLANT. --
Judgnent unani nously affirnmed. Counsel’s notion to be relieved of
assi gnnent granted (see, People v Crawfor d, 71 AD2d 38). (Appeal
from Judgnent of Livingston County Court, Alonzo, J. - Attenpted
Pronmoti ng Prison Contraband, 1st Degree.) PRESENT: PIGOIT, JR,
P. J., PINE, WSNER, KEHOE AND BALIO JJ. (Filed Sept. 29, 2000.)

KA 99-5441. -- PEOPLE OF THE STATE OF NEW YORK, PLAINTIFF-
RESPONDENT, V ELISHA PHELPS, DEFENDANT-APPELLANT. -- Judgnent
unani nously affirmed. Counsel’s notion to be relieved of

assi gnnent granted (see, People v Crawfor d, 71 AD2d 38). (Appeal
from Judgnent of Monroe County Court, Marks, J. - Robbery, 1st
Degree.) PRESENT: PIGOIT, JR, P. J., PINE, WSNER, KEHCE AND
BALIO, JJ. (Filed Sept. 29, 2000.)
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KA 99-1185. -- PEOPLE OF THE STATE OF NEW YORK, PLAINTIFF-

RESPONDENT, V JASON E. SARNICOLA, DEFENDANT-APPELLANT. -- Judgnent
unani nously affirmed. Counsel’s notion to be relieved of
assi gnnent granted (see, People v Crawfor d, 71 AD2d 38). (Appea

from Judgnment of Cayuga County Court, Corning, J. - Burglary, 3rd
Degree.) PRESENT: PIGOIT, JR, P. J., PINE, WSNER, KEHCE AND
BALIO, JJ. (Filed Sept. 29, 2000.)

KA 99-5170 -- PEOPLE OF THE STATE OF NEW YORK, PLAINTIFF-
RESPONDENT, V TIMOTHY SINGLETON, DEFENDANT-APPELLANT. -- Judgnent
unani nously affirmed. Counsel’s notion to be relieved of
assi gnnent granted (see, People v Crawfor d, 71 AD2d 38). (Appea

from Judgnent of Monroe County Court, Geraci, J. - Rape, 1st
Degree.) PRESENT: PIGOIT, JR, P. J., PINE, WSNER, KEHOE AND
BALIO JJ. (Filed Sept. 29, 2000.)

KAH 99-2250. -- PEOPLE OF THE STATE OF NEW YORK EX REL. QUINCY
WADE, PETITIONER-APPELLANT, V CHARLES BRUNELLE, SUPERINTENDENT,
WENDE CORRECTIONAL FACILITY, RESPONDENT-RESPONDENT. -- Judgnent
unani nously affirmed. Counsel’s notion to be relieved of

assi gnnent granted (see, People v Crawfor d, 71 AD2d 38). (Appea
from Judgnent of Suprenme Court, Erie County, Sedita, Jr., J. -
Habeas Corpus.) PRESENT: PIGOIT, JR, P. J., PINE, WSNER, KEHOE
AND BALIO JJ. (Filed Sept. 29, 2000.)



