IDENTIFICATION — ONE WITNESS '

(This charge is be used when identification is in issue
and is premised solely on the testimony of one
witness identifying the defendant as the person who
committed the crime.

The charge assumes that a charge on credibility has
already been given to the jury.)

As you know, an issue in the case is whether the defendant
has been correctly identified as the person who committed the
charged crime(s).?

The People have the burden of proving beyond a
reasonable doubt, not only that a charged crime was committed,
but that the defendant is the person who committed that crime.

Thus, even if you are convinced beyond a reasonable doubt
that a charged crime was committed by someone, you cannot
convict the defendant of that crime unless you are also convinced
beyond a reasonable doubt that he/she is the person who
committed that crime.?

Our system of justice is deeply concerned that no person
who is innocent of a crime be convicted of it. In order to avoid
that, a jury must consider identification testimony with great care,
especially when the only evidence identifying the defendant as the
perpetrator comes from one withess.

Because the law is not so much concerned with the number
of withesses called as with the quality of the testimony given, the
law does permit a guilty verdict on the testimony of one witness
identifying the defendant as the person who committed the
charged crime. A quilty verdict is permitted, however, only if
the evidence is of sufficient quality to convince you beyond a
reasonable doubt that all the elements of the charged crime have
been proven and that the identification of the defendant is both



truthful and accurate.*

With respect to whether the identification is truthful, that is,
not deliberately false, you must evaluate the believability of the
witness who made an identification. In doing so, you may
consider the various factors for evaluating the believability of a
witness's testimony that | listed for you a few moments ago.

With respect to whether the identification is accurate, that
is, not an honest mistake, you must evaluate the witness's
intelligence, and capacity for observation, reasoning and memory,
and determine whether you are satisfied that the witness is a
reliable witness who had the ability to observe and remember the
person in question.

Further, the accuracy of a witness's testimony identifying a
person also depends on the opportunity the witness had to
observe and remember that person. Thus, in evaluating the
accuracy of identification testimony, you should also consider
such factors as®:

What were the lighting conditions under which the witness
made his/her observation?

What was the distance between the withess and the
perpetrator?

Did the witness have an unobstructed view of the
perpetrator?

Did the witness have an opportunity to see and remember
the facial features, body size, hair, skin color, and clothing of the
perpetrator?

For what period of time did the witness actually observe the
perpetrator? During that time, in what direction were the witness
and the perpetrator facing, and where was the witness's attention
directed?

Did the witness have a particular reason to look at and



remember the perpetrator?

Did the perpetrator have distinctive features that a witness
would be likely to notice and remember?

Did the witness have an opportunity to give a description of
the perpetrator? If so, to what extent did it match or not match
the defendant, as you find the defendant's appearance to have
been on the day in question? °

What was the mental, physical, and emotional state of the
witness before, during, and after the observation? To what extent,
if any, did that condition affect the witness's ability to observe and
accurately remember the perpetrator?

[NOTE: Add if applicable:

Did the witness ever see the person identified prior to the
day in question? If so, how many times did the witness see that
person and under what circumstances? To what extent, if any, did
those prior observations affect the witness’s ability to accurately
recognize and identify such person as the perpetrator?]

When and under what circumstances did the witness
identify the defendant? Was the identification of the defendant as
the person in question suggested in some way to the witness
before the witness identified the defendant, or was the
identification free of any suggestion?

[NOTE: Add if applicable:

You may also consider the testimony of (specify), who gave
an opinion about the factors bearing on the accuracy and
reliability of an identification. You will consider that testimony in
accordance with the [following] instruction [| have already given
you as to such testimony].” [If the CJI2d charge on expert
witness has not already been given, read it here.? ]



If, after careful consideration of the evidence, you are not
satisfied that the identity of the defendant as the person who
committed a charged crime has been proven beyond a
reasonable doubt, then you must find the defendant not guilty of
that charged crime.
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