

























































































































































































































































































































































































































































































“IAJLL THIS IS QUITE OBSCURE
(BUT AT THE SAME TIME VERY IMPORTANT)""

Part 36 citation: 22 NYCRR 36.0, et seq.

www.nycourts.gov/ip/gfs is the web site for Guardian & Fiduciary Services. The

application for enroliment on the Part 36 list, information about Part 36 and
updates may be obtained there.

Q

Appointment of Referees:

Part 36 applies o the appointment of referees, "other than special masters
and those otherwise performing judicial functions in a quasi-judicial
capacity”. 36.1(a) (9).

Part 36 applies to the referees in foreclosure actions; includes both the
referee to compute and the referee to sell.

Foreclosure referees must be on the Part 36 list.

To enroll on the Part 36 list, applicant must submit application to Office of
Court Administration. Applicant must be eligible and not be disqualified by
reason of personal relationships, employment or political party office of
self or relatives. Disqualifications are found at 36.2 (c).

Referee must be in compliance with the Part 36 limitations on
compensation, i.e., the $75,000 rule: referee may not accept a new
compensated appointment if he/she was awarded a total of more than
$75,000 in aggregate Part 36 compensation in the prior calendar year.
36.2 (d) {2).

Foreclosure referees must be attorneys admitted to practice in New York
courts. CPLR R 4312

There are 2 different referee appointments: Referee to Compute (RPAPL
§1321)and Referee to Sell. (RPAPL §1351)

e Appointment of Guardians ad Litern (GAL) and Military Attorneys:

o]

Part 36 applies io guardians ad litem appointed in foreclosure actions.
36.1(a)(2).

GALs must be on the list and eligible to accept the appointment.

Statutory authority for appointment of a GAL is found in CPLR §§ 1201,
1202, 1203.




Compensation of GAL is found in CPLR § 1204%. GAL must submit
affidavit of services.

Statutory authority for the appointment of Military Attorneys in foreclosure
actions is governed by the New York State Soldiers' and Sailors’ Civil
Relief Act found in the New York Military Law § 303.

Part 36 does not apply to the appointment of a Military Attormey.

Military attorney does not have the power to waive any right of the person
for whom he is appointed or bind him by his acts. Military Law § 303 (1)

Appointment of Receivers.

o Part 36 applies to receivers appointed in foreclosure actions. 36.1 (a) ().

o Part 36 also applies to those persons performing the following services for

receivers (commonly known as “secondary appointees”). counsel,
accountant, auctioneers, appraisers, property managers, real estate
brokers. 36.1 (a) (10).

Those secondary appointees of a receiver also must be on the list (or the

judge must file reasons for non-list appointment on form UCS-872.5).
Judge must make the secondary appointment (i.e., issue a court order of
appointment naming the appointee). 36.2(a).

Statutory authority for receiver appointment in foreclosure actions is found
in RPAPL §1325 and CPLR Art 64. CPLR § 8004 governs commissions
of receivers.

Part 36 Paperwork

o Usual Part 36 paperwork includes UCS-872 (Notice of Appoiniment and

Certification of Compliance) and UCS-875 (Statement of Approval of
Compensation).

Foreclosure referee is exempt from the Part 36 paperwork ONLY if total
compensation from both the reference to compute and the reference to
sell is not anticipated to exceed $750. 36.4(d).

If combined total compensation for foreclosure referee exceeds $750,
forms UCS-872 and UCS-875 may be required. Fiduciary clerk in the
county or district may be able to give advice.

36.4 (d) does NOT raise the compensation of foreclosure referees; it
merely affects the paper-work requirements of Part 386.




» Compensation of the referee to compute is governed by CPLR § 8003(a).”

o Compensation for referee to compute is $50 per day:

= unless a different compensation is fixed by the court, or

= unless a different compensation is fixed by the consent in writing of
all parties not in default for failure to appear or plead.

Currently, many courts, in the order of reference, are ordering
compensation in the amount of $250 for the referee to compute.

For part 36 purposes, for the referee to compute, typically, the Order of
Reference will be the “award of compensation.” If additional
compensation is sought or approved, then a separate order approving the
additional compensation is required.

CPLR 4321* requires that the order of reference (or a stipulation for a
reference) shall determine the basis and method of computing the
referee’s fee and provide for his/ her payment. That is, the basis and
method of computing the referee's fees should be fixed in advance.

if more than the statutory compensation to compute ($50 per day, per
CPLR 8003(a)) is sought, referee must either apply to the court for a
greater sum before his duties are undertaken, or secure agreement of the
parties before or after the computation.

Courts have queried the fairness of the practice of the plaintiff-mortgagee
proffering or “agreeing to” additional compensation for the referee. In the
vast majority of foreclosure actions, referees are appointed upon the
default of the owner, but it is the owner who will ultimately bear the
additional fees paid to the referee, not the “consenting” or “agreeing”
plaintiff who will pass such payments along as disbursements recoverable
against the proceeds of sale or in a deficiency judgment against the
defaulting property owner. See, NYCTL 1998-2 Trust V Kahan,
10/31/2005 N.Y.L.J. 19, (col. 3) (Kings Sup 2005) (Demarest, J).

If a court awards additional compensation to the referee to compute, per
CPLR § 8003 (a), must the compensation order be made in advance?

= Appeliate Division, 2"¢ Judicial Department, has consistently held if
referee is to be compensated at other than the statutory rate under
CPLR 8003 (a), such compensation must be determined in
advance.®

a 1%t 3" and 4% Departments have permitted courts to fix a greater
compensation than the statutory rate at the conclusion of the
reference.®




¢ Compensation of the referee to sell is governed by CPLR § 8003 (b).”

o}

Property must be sold for referee to be entitled to $500. According to
the statute, if no sale actually takes place, there is no entitlement to the full
$500.

For Part 36 purposes, for the referee to sell, the award of compensation
should be in the Order and Judgment of Foreclosure or in a separate
order made after a motion by the referee.

if the referee to sell received or retained compensation in excess of
statutory rates (3500 upon sale), court approval is mandatory (CPLR
§ 8003 [b]). Referee must obtain judicial approval in order to retain
more than $500 after the sale. Best practice may be for referee to make
a motion for additional fees and for court to issue order awarding those
extra fees. All compensation, including compensation in excess of $500
for the referee to sell, should be listed in the Report of Sale.

If the property does not sell, the referee must obtain judicial approval
in order to retain money in excess of the fees and disbursements
allowed to a sheriff. If there is no sale, the referee to sell is entitled to
the same fees and disbursements as those allowed to a sheriff, per CPLR
8011.

Referee’s fees, upon a sale, may not exceed $500, unless the property
sold for $50,000 or more (CPLR 8003 (b)].

If the sale is cancelled, without sufficient notice:

= |t may be customary in some jurisdictions for plaintiff to proffer an
additional fee to a referee for a sale which was canceiled without
sufficient notice. It is problematic for the referee to retain this
money without court approval.

= The referee must obtain court approval in order to retain the $500
fee for a sale which never takes place.

Additional compensation if sale is especially complicated:

= Cases generally provide that additional compensation is to be
awarded rarely; the referee must show unusual difficulties
complexities or was required to perform unusual, i.e., “substantially
exceeding the typical,” services. High sale price is not a factor in
difficulty of case.

Attending the closing

= The referee’s fee to sell includes the closing. RPAPL § 1353.













































































































































































































