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CHAPTER TEXT:

LAWS OF NEW YORK, 2009
CHAPTER 416

AN ACT to amend the civil practice law and rules, in relation to service
cf papers by electronic means; to amend chapter 367 of the laws of
1999 amending the civil practice law and rules and the judiciary law
relating to authorization of pilot programs permitting use of facsim-
ile transmission or electronic means to commence an acticn or special
proceeding, in relation to filing by electronic means; to repeal
subdivision {c¢) of section 6 of such chapter relating thereto; and
providing for the repeal of certain provisions upon expiration thereof

Became a law August 31, 2009, with the approval of the Governor.
Passed by a majority vote, three-fifths being present.

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows: ’

Section 1. Paragraph 7 of subdivision {(b) of rule 2103 of the civil
practice law and rules, as added by chapter 367 of the laws of 1999, is
amended to read as follows:

7. by transmitting the paper to the attorney by electronic means where
and in the manner authorized by the chief administrator of the courts by
rule and, unless such rule shall otherwise provide, such transmission
shall be upon the paxty's written consent. The subject matter heading
for each paper sent by electronic means must indicate that the matter
being transmitted electronically is related to a court proceeding.

§ 2. Subdivisions (a} and (b} of section 6 of chapter 367 of the laws
of 1239, amending the civil practice law and rules and the judiciary law
relating +to authorization of pilot programs permitting use of facsimile
transmission or electronic means to commence an action or special
proceeding, subdivision (a) as amended by chapter 369 of the laws of
2007 and subdivision (b) as amended by chapter 504 of the laws of 2005,
are amended to read as follows:

(a) Notwithstanding any other provision of law, the chief administra-
tor of the courts, with the approval of the administrative board of the
courts, may promulgate rules authorizing [smexperimental] a program
[for—theweemmencement—bymfaesimiie—transmiasfen“ar—by] in the wge of

facsimile transmission and electronic means in the supreme court, the
givil court of the city of New York, surrogate's courts and the court of
claims, for: (i} the commencement of civil actions and proceedings [im
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filing and service of papers in pe g actions and proceedings.

(b}  {Participatier] (A} Except as otherwise provided in paragraph (B}
of this subdivision, participation in this program shall be strictly
voluntary, and will take place only upon consent of all parties in the
action or special proceeding; except that a party's failure to consent
to participation shall not bar any other party to the action or proceed-

EXPLANATTION--Matter in italies is new; matter in brackets [=] is old law
to be omitted.

http://public.leginfo.state.ny .us/bstfrmef.cgi 10/9/2009




RETRIEVE Page 2 of 4

CHAP. 416 2

ing from filing and serving papers by facsimile transmission or elec-
tronic means upon the court or any other party to such action or
proceeding who has consented to participation. Commencement of an action
by electronic means or by facsimile transmission ghall not require the
congent of any other party.

(B) In the rules promulgated pursuant to subdivision _(a) s
saction, the chief administrator may eliminate the requirement of
consent to participation in this program in:

1. The supreme court of New York county in the folleowing classes of
cases provided that the amount in controversy (exclusive of punitive
danages, interest, costs, disbursements and counsel fees claimed) is
over $100,000:

(1) Breach of contract {(regardless of amount in controversy) or fidu-
clary duty, fraud, misrepresentation, business tort {including but not
limited to actions involwving claims of unfair competition), or statutory
and/or common law violation where the breach or violation is alleged to
arise out of business dealings (including but not limited +to sales of
assets or securities; corporate restructuring; partnership, shareholder,
jeint venture, and other business agreements; trade secrets; restrictive
covenants; and employment agreements not including ¢laims that prinei-
pally involve alleged discriminatory practices);

{ii) Transactions governed by the uniform commercial code (exclusive
of those concerning individual coocperative or condominium units) ;

{1ii) Transactions invelving commercial real property, including
Tellowstone injunctions and excluding actions for tha payment of rent
only;

(iv) _Shareholder derxivative actions, without congideration of the
monetary threshold;

(v) Commercs
threshold;

{vi) _Business transactions involving or arising sut of dealings with
commercial banks and other financial institutions;

(vii}) Internal affairs of business organizations:

(viii) Malpractice by accountants or actvaries, and legal malpractice
arising out of representation in commercial matters;

{ix) Environmental insurance coverage;

{(x) Commercial insurancae coverage (including but not limited to direc-
tors and officers, errcrs and omissions, and business interruption

lass actions, without consideration of the monetary

coverage) ;
(xi) Dissolution of corporations, partnerships, limited liability
companies, limited liability partnerships and jeint ventures, without

consideration of the monetary threshold; and

(xii) Applicationsg to stay or compel arbitration and affirm or disaf-
firm arbitration awards and related injunctive relief pursuant to arti-
¢le 75 of the civil practice law and rules involving any of the forego-

ing _enumerated commercial issues, without consideration of the monetary
threshold.

Brovided, however, the fellowing cases are not included:

{i) Actions to collect professiocnal fees;

(ii) Actions seeking a declaratory judgment as to insurance coverage
for personal injury or property damage;

{31i) Residential real estate disputes, inecluding landlord-tenant
matters, and commercial real estate disputes invelving the payment of
rent only;

(iv) Proceedings to enforce a judgment regardlaess of the nature of the
underlying case;
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{v)  First-party insurance claims and actions by insurers to collect
premiums or rescind non-commercial peolicies; and

{(vi) Attorney malpractice actions except as otherwise provided in
clause (viii) of subparagraph one of paragraph (B) of this subdivision,
and

2. Tort cases in supreme court in Westchester county, and

3. One or more classes of cases (excluding matrimonial actions as
defined by the civil practice law and rules, election law proceedings,
progeedings brought pursuant to article 78 of the civil practice law and
rules, and proceedings brought pursuant to the mental hygiene law) in
the supreme court of one county outside the city of New York,

Notwithstanding the foregoing, the chief administrator may not elimi-
nate the requirement of consent until after he or she shall have
consulted with members of the organized bar in any county in which such
elimination shall apply, have afforded them the opportunity to submit
comments with respect thereto, and have considered any such comments,

(C}) Where the chief administrator eliminates the requirement of
consent as provided in paragraph (B) of this subdivision, he or she
shall afford counsel and unrepresented parties the opportunity to opt
outt of the program, via pregentation of a prescribed form to be filed
with the clerk of the court where the action is pending. 8Said form,
which shall not be part of the case record, shall permit an attornev or
unrepresented party to copt-out of participation in_ the program under any
of the following circumstances, in which event, he or she will not be
conmpelled to participate:

(i) where the attorney certifies in good faith that he or she lacks
the computer hardware and/or connection to the internet and/or scanner
or other device by which documents may be converted to an electronic

(ii) where the attorney certifies in good faith that he or she lacks
the requisite knowledge in the operation ¢f such computers and/or scan-
ners necessary to participate. For the purposes of this suybparagraph
herein, the knowledge of any employee of an attorney, or any enployee of
the attorney's law firm, office or business who is subject to such
attorney's direction, shall be imputed t¢ the attorney; or

{(iii) where a party is not represented by counsel, he or she chooses
not to participate in the program. :

Notwithstanding the foregoing a_ court may exempt any attorney from
being required to participate i cogram upon application  for such
exemption showing good cause therefor.

f{B). For purposes of this section, "facsimile transmission" and "elec-
tronic means" shall be as defined in subdivigicn (f) of rule 2103 of the
civil practice law and rules.

§ 3. Subdivision (c} of section 6 of chapter 367 of the laws of 1999,
amending the civil practice law and rules and the judiciary law relating
to authorizaticon of pilot programs permitting use of facsimile trans-
mission or electronic means to commence an action or special proceeding,
is REPEALED.

§ 4. Section 10 of chapter 367 of the laws of 1999, amending the civil
practice law and rules and the judiciary law relating to authorization
of pilot programs permitting use of facsimile transmission or electronic
means te commence an acticn or special proceeding, as separately amended

by <chapters 457 and 504 of the laws of 2005, is amended to read as
follows:

§ 10. This act shall take effect immediately[+—provided —however—thmt
o ) . &t} e e
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$ 5. Notwithstanding any provisicn of law, & party shall not be
required to pay an administrative fee for the use of a credit card or
similar device for the payment of a fee in an action or proceeding in
which electronic filing or facsimile transmission is used for the
commencement of such action or proceeding or the filing and service of
papers therein.

§ 6. WNot later than April 1, 2012, the chief administrator of the
courts shall submit to the legislature, the governor and the chief judge
of the state a report evaluating the state's experience with the program
in the use of electronic means for the commencement of c¢ivil actions and
proceedings and the service of papers therein as authorized by this act
and containing such recommendations for further legislaticn as he or she
shall deem appropriate.

§ 7. This act shall take effect on September 1, 2009; provided, howev-
er, that no rule adopted pursuant to paragraph (B) of subdivision (b) of
section & of chapter 367 of the laws of 1999, as added by section two of
this &act, shall take effect until at least one hundred eighty days have
elapsed after such effective date, and provided that such paragraph (B)
shall expire and be deemed repealed September 1, 2012.

The Legislature of the STATE OF NEW YORK ss:

Pursuant to the authority vested in us by section 70-b of the Public
Officers Law, we hereby jointly certify that this slip copy of this
session law was printed under our directicn and, in accordance with such
section, is entitled to be read into evidence.

MALCOLM A. SMITH SHELDON SILVER
Temporary President of the Senate Speaker of the Assembly
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