SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OFNEW YORK
- ---X

IN RE: NEW YORK DIET DRUG LITIGATION

-X

THIS DOCUMENT APPLIES TO ALL DIET DRUG :

CASES VENUED IN NEW YORK COUNTY

Index No.: 700000/98

NOTICE OF ENTRY

OF CASE MANAGEMENT
ORDER NO. 16

October 21, 2002

PLEASE TAKE NOTICE that annexed hereto is a true and correct copy of a CASE

MANAGEMENT ORDER NO. 16 (October 21, 2002) duly entered in the above-captioned

action and filed in the office of the Clerk of the Supreme Court of the State of New York in and

for the County of New York on the 29th day of October, 2002.

Dated: New York, New York
. November 4, 2002

ARNOLD & PORTER

By: Cj C %

Michael D. Schissel
Craig A. Stewart

Alan Rabinowitz

399 Park Avenue

New York, NY 10022
(212) 715-1000

Attorneys for Wyeth

| TO:  All Parties on the Master Service List
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recordings with regard to all nthefr echocardiograms performed on the plaintff (L.e., any
schocardiograms thet do nagt sm'vr. gk the basis for the Intermediate Opt-Out), the plaintiff must
gerve an authorization for the relé:asa of such medical records at the time of servics of
Bohocerdiogram Discovery.
3. Each plaintiff muét serve tho Echocardiogram Discavery deseribed in the previous
paragraph in accordance with lhuf: following schedule:
a, F:.:;r cach Intermediate Opt-Qut case that is presently
befq'rc thi;k Court, each plaintiff's Fchocardiogram Discovery
shnli be a.e;érvcd within twenty-one (21) days of the date of this
Ondir.
b. Wihh respect to Intermediate Opt-Out cases commeneed
) ﬂ:iis Cni:rt after the date of this Order, sach plaintifi’s
Ech:‘ma:di:ogram Discovery shall be scrved within twenty-one
(Zli days%ﬁ*om service of the complaint on any defendant;
¢ W%i!h respect 10 cases transfetred to this Court from other
r.:uulm wiijhin the State after the date of this order, plaintiff’s
Ecﬁiucardiogrmn Discovery shall be sarved within twenty-one
(Zli daysiﬁ'om the transfer date.
4, Arthe timn:.i 8 pléintiff serves his or her Echocerdiogram Discovery, that plla.inﬁff
shall also submita Raqjuast fi:)r Judicial Intervention.
5, In udditionf, with:.igmspact to Intermediate Opt-Out cases commenced after the date

of thiz Order, each plai:ntiff n}nall attach to his or her eamplaint a capy of the echocardiogtam

2
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report that allegedly qualifies l'hm or her as an Intermediate Opt-Out. With respect to
Intermediate Opt-Ont cages coinmmced prior to the date of this Order, unless previously
produced, each plaintiff 'fhall q'ervc a copy of the echocardiogram report that allegedly
qualifies him of her ge an mleximediate Opt-Out &t the same time that plaintiff serves his or her
Echocardiogram Dismvﬁy. !

6. This Order s'upplu%menta, but not does not replace or superseds, the provisions and

disclosurs requiraments ;provi;;cd for in Caes Management Order No, 2 dated J uly 9, 1998,

7. Plaintiffs' Anjended Master Complaint, approved by this Coun in CMO No.
3, containg certain alleg;tiom;that plaintiffs allege may be muitable for incorporation by
reference in individual ﬁ{tam.'l?adiate Opt-Out cases, It is envi sioned that, in many Intermediate
Opt-Out cases, there will cinI},ir be 2 Verifled Complaint by Adoption for Intermediate Opt-Out
Plaintiffs, incorporntlng:by téi!‘brmce allegations from the Amended Master Complaint,
Defendants reserve the right tfu move against the Amended Master Complaint in all cases
which incorporate itg ali:g'adqi:ns by raference. Any party desiring to make such 2 motion shall
firat request a confmnéc witllfx the Court to discuss 2 schedule for the briefing and argument of
the maotion and, to the e‘lxtcntf i_applicahlc. a narrowing of the issues, Any such motion shall be
served in accordance wiﬂx Cﬁéﬂ Management Opder No. 1,

8. Allv;gat%om niz the Amended Mastor Complaint ars pot deemed automatically
included in any patticu{ar Intci:ﬂnediate Opt-Out case. Plaintiffs wishing o incorporate by
referance any or all of tlhe cmf:scs of actions in the Amended Master Complaint for

Intarmediate Opt-Out P_laint;f!"a shall do so by listing them and filling in the requested

3
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information an a Verified Cnmplnmt by Adoption for Intermediate Opt-Dut Plaintiffs in the
form mttached as Exhibit A. 'I'!ha Court notes thet the Verified Complaint by Adaption for
Intermediate Opt-Out Plamuff? is intended to expressly disclaim the adoption of any
allegations, causes of actons, i:r requests for relief that are incongistent with the terms and
conditions of the Nntmmmd; Elnss Action Setilement Agreement, Only one plaintiff and any
detivative plaintiffs (a.g » & sp¢uu} may appear on 2 Verified Complaint by Adoption for
Intermediats Opt-Out lent:fff. Counsel for any pleintiff filing a Verified Complaint by
Adoption for Intermadiate DpiE-Dut Plaintiff must sign said compaint as required by 22

NYCRR § 130-1.1-a. ]

9. A Verifled Coét_mplaim by Adoption for Intermediate Opt-Out Plaintiff shall be
served, together with an:npprd!priate gummons, on each named defendant in aceordance with
the CPLR s provisions for sr:mca of process or as set forth in Case Menapement Order No. 1.

10 Within thirty (30) days of the sipning of this Order, any pleintiff may amend
and serve in accordancuiwith fhis CMO any previously filed complaint asserting an
Intermediate Opt-Out clr_him tn?r adopt all or & portion of the allegations contained in-the Master
Complaint for Im:madiata C&%p‘t-Dut Plaintiffe by serving a Verified Complaint by Adoption
for Intermediatc Opt-Out Plaiintiﬂ‘ Leave to amend a complaint in the manner set forth above

iz hereby granted without the ;necussity of filing & motion pursusnt to CPLR § 3025,

: g erjfied Answers By Adoption

11, Any defendant having previously filed & Master Answer (o the Master

Complaint, as described in CMO No. 3, may thereafter incorporate the terms of that Master

Angwer in any astion aésignéa t6 this Court in the manner set forth below. The filing of &
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|
Master Answet does not prejudmu or affect in any way & defendant’s right to move agalnst the

' Master Complaint as it may ba{ made applicable (in accordance with the terms of this Order) to
any individual action. Plla.mhffs yeserve the right to move againet any Master Answer.

12, A defendant tl-iat has filed a Master Angwer may respond to & Verified
Complaint by Adoption for Inicn-ne;ﬂnte Opt-Out Plaintiff served upon it by serving a Verified
Angwer by Adoption to !:vlaatc% Complaint for Intermediate Opt-Out Claim substantially in the
form altached hereto ne Exhibét B or, aitemativsly, may respond in any other manner it doems
appropriate (including, but no% Timited to, serving a separate Answer or moving against the
Complaint), ‘ .! .

13, A Verified mi;mr by Adoption to Master Complaint for Intermediate Opt-
Out Claims shall be smfed °“é the plaintiff and each defendant uppearing In the action to
which the answer appliu}l. '

14, The pa.rﬁus rqjﬁcrvr. all rights to contest the venue of any Intermediete Opt-Out
case as of right without Ethle' olfiligstion {o take any sction otherwiss required by the CFLR
(including without limitéuion Lewice of a demand), subjact to farther order of the Court.

13, Ths cntry of t{us Order does not constitute a finding by the Court, or an
sgreement by the pnrtief, an lc_p the truth, validity, sufficiency or nvailabxhty of any fact, cause

of action, olaim for relidf, effirmative defense or any other matter stated in the Master

Complaint, Verified Complaiht by Adaption for Intermediate Opt-Out Plaintiffs, Mastor

-l
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Answer, or Verified Answer hTy Adoption to Master Complaint for Intermediate Opt-Out
Claims. :
16. Defendant’s L;nison Coungel is hercby directed to serve a COpY of this order
with notice of entry on all mu}mr:l Ksted on the Master Service List filed in thess cases
pursuant Lo Case ang;:cmm@j Order No. 1 {2xeept where such counse] has requénted removal

from the Master Service List) nnd upon counsel for any plaintiff who has filed an Intermediate

Opt-Out case that is carrently ibefm-a this Court.

80 ORDERED:

Dated: Octoberd], 2002
New York, New: York /—,/-” _
: : C..-:r..."‘ }'.

Helen B. Fresdman, J 8C.

i
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‘ Exhibit A i
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SUPREME COURT OF THESTATE OF NEW YORK

COUNTY OF NEW YORK. |

IN RE; NEW YORK DIET nb.us LITIGATION Tndex No.700000/98
P}Himiff- Index No.

_against- | VERIFIED COMPLAINT
. ; BY ADOPTION
[inscrt defendants), : FOR INTERMEDIATE
o OPT-OUT PLAINTIFF

i
Ibcfmdanta.

COUNSEL ARE! cm‘rmNEn THAT THEY SHOULD USE PRUDENCE IN
CHECKING onwmnosm DEFENDANTS AND CAUSES OF ACTION
APPLICABLE 'ro THE FACTS OF THE INDIVIDUAL CLAIM.

L4 INT 1 RENC
.
1. Plaintiff, _ ¢ , brings this complaint te asscrt his/her clzim a5 an

Intermadiate Opt-Out plmmirﬂ' pursuent to and in accordance with the terms and

conditions of the Nandnwma Class Actmn Setiement Agreement in Inre Dist Drugs
(Phsntm‘ninomeﬂuramme_fpuxfmﬂuramma) Products Liahility Litigation, MDL No.
1203 (ED. Pa.). : i |

2. Plaintiiif‘ s'tat::js his/her claim agalnat the defendants indicated below as follows
and incorparatcs by rn?fcrcméu the relevant portions of the Amended Muter Complaint on file
with the New York C‘numy Clerk, in the matter entitlad In Re: Now York Diet Drug Litigation,
now pending in the SUpramp Court of the State of New York, New York County, before the

Hon. Helen E, Frccdmm, quex Na. 700000/98. Thoss allegations in the Amended Mauter
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Complaint that are inmnsistenq with the terms, conditiona, and/or rastrictions regarding

Intermediate Opt-Out ulai_rns b? the Nationwide Class Action Settlement Agreoment are

expressly disclaimed. ;

s, Plaintiff, .| _, woitizen and resident of | claims damages a5 &

|
reault of losa of consortivm, |

I

4, The plaintiff has guffered injuries as a result of having ingested defendants’

products; :

DEXFENFLURAMINE
alone and/or in combination uivith each other and/or in combination with the drug
phentermine. The d:fendnnt(ﬂ]) Jisted below, by itg/their actions or {nactions, proximately

caused plaintiff's injuriés, |
i

5, Asaresiltof the injuries that plaintiff has sustained, hefshe iz entitled to

recover compensatory dameges.

! i
6. That between | snd __ the plaintiff ingested one or more of

the abo';in referenced drugs. :
1. Asa remfﬂt of ’iche plaintiffa ingestion of the drugs, plaintiff wes injured.
8. Ta the c@iﬂcﬁt‘éh&t this complaint includes a claim for loss of congortium, the
plaintiff i entitled to rei_cover% compensatory damages.
0. Plaintiﬂ":__ﬁ_ has ___has not filed an Initial Opt-Out, opted for the Accailemtad

Trnplementation Option, ot ofherwise received cash benefits under the Nationwide Class Action

Settlement Agremncnt.: I p{lainrgﬁ"‘s response is affirmative, describe.)
e '
R
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10,  Pursuant to th;s terms and ponditiuna of the National Diat Drug Settlement Plan,
plaintifF properly executod id flled an Intermediate Opi-Out (Orange #2) form, which s
attached hereto, on : , 200_.
11.  Plaintiff alleges that he/sha first had one or more heart valves dlagnosed as
UEDA Pogitive’ on or b.bnuti
12,  Plaintff allegips that the first diagnosis by an echocardiogram of 2 “FDA
i
Positive™ condition ncuurradgun , at which he/she was diagnosed ug experiencing
(check where appropriste sm%! use additional sheets if Intermediate Opt-Out claim is based
upon more than ons unhocaﬂfiingram, include dates of other diagnoses of “FDA Positive”
condition): o
mitral valve mﬁurgit&h‘nn that was dlagnosed &%
Bovers
modgtate
mild |

trace |
ne m&lurgitation

o —
—

aottic valve rcg'urgit$tion that was diagnosed as
Bevers

moderate

mild !

race |

no regurgitation

——

——

—t—

A copyfeoples of the c}:huca;rdiogram report(s) on which this complaint is based Is/are aitached
hereto, .

i '
13,  Plalntiff's cl4ims and damages In this action are baged solely upon the specific

heart valve(s) di ag'num::d as_';‘FDA Positive" that is/are referred to in thé previous paragraph,
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14, The folluwmg n&ntiucs are named ax defendants herein and the allegations with

regard thereto in the Master Complamt for Intermadiate Opt-Out Plaintiffs are herein adoptad

by refsrence.

WYETH, formerly km:iwn a8 AMERICAN HOME PRODUCTS CORP.

OTHER: C
!

| THEORIES OF RECOVERY

| ‘
15.  The fuﬂqwing Wlaims asscrted in the Master Complaint and the allegations

with regard thereto in the MaSter Complaint are herain adapted by refercnece except whers

jnconsistent with the tefms, cpndltmna, and restrictions regarding oleims by Intermediate

Opt-Out plaintiffs:

FIRST CAUSE GF ACTION
SECOND CAUSE OF ,Lcmcm
FHIRD CAUSE OF AGTION
FOURTH c.wsia' oﬂc:ﬂow |
FIFTH CAUSE em AGFION
SIXTH CAUSE OF AanN
EIGHTH CAUSE OF ACTION
NINTH CAUSE OF A‘é:rrcw

TENTH CAUSEOF ACTION

ARRRRRARA

PLEVENTH CAUSE OF ACTION

NEGLIGENCE

STRICT PRODUCT LIABILITY
BREACH OF EXPRESS WARRANTY
BREACH OF IMPLIED WARRANTY
FRAUD AND MISREPRESENTATION
NEGLIGENCE PER SE

CONCERT OF ACTION | !
ALTERNATE LIABILITY

MARKET SHARE LIABILITY

ENTERPRISE LIABILITY

.-
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NINETEETH CAUSE oF; ACTION  LOSS OF CONSORTIUM

16,  Plaintiff asserts itha following additional theories of recovery against thase

Defendant(s):

17.  Pleintiff does nbt agsert any claim for punltive, exerplary, o multiple damages.
!
WHEREFORE, plaintiitffa prays that they recover from thege Defendants ag follows:

a For their general and compengatory damages in an amownt greater than
the juriddictional smount of all lower tourts, exclusive of interest and
costs, and in accordance with the terms and conditions of the
Nationwide Class Settlement Agreement;

b. For themm of this litigation, in necordance with the terms end
conditions of the Netionwida Class Settiement Agreement; and

G For mt‘-i’l other and further damages and relief as this Court may deem
approptiate and In accordance with the terms and.conditions of the
Nationwide Class Setttement Agrecment.
i
Dated: New York, NY |

[date] !
[

': . [eounsel]

[P
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SUPREME COURT OF THESTATE OF NEW YORK
COUNTY OF NEW YGRK ;

| X
IN RE: NEW YORK DiET DRUG LITIGATION :
' X
© Index No. 700000/98
Plaintiff,
. ; Index MNo.
g . YERIFIED ANSWER
o . Y ADQPTION OF
WYETH, | . WYETHLIOINTER- -
| : MEDIT ATE QPT-
i : QUT COMPLAINT
Defendant. ;
X

1. Defendant Wyeth by and through its undersigned attorneys, as and for
defendant’s verified answer to the Verified Complaint by Adoption for Imermadmtn Opt-
Out Plaintiff ("Cnmplqint") of the above-referenced plaintiffdated Incorporates
by refercnce the mlevaint pqaé:tions of the Amended Mastet Answer filed by defendant
herein with the New York Cibunty Cletk, in the matier entitled In Re: New York Diet
Tirug Litigation, Indnx.? Na. ?000001'98, now pending in the Supreme Court of the Stata of
New York, Now YorkECuup:ty, wefors the Honorable Helen E, Freedman, and in all other
respects, denics the nll‘egati'c;m tnade by the plaintiff,

2. As and- fbr tha:ir affirmative defenses, said defendant, by and through 1ts

* undersigned counsel, on im_‘bnnutlon gnd belief, incorporates all affirmative defenscs
listed in defendant’s A'men&!cd Master Answer except tha Thirty-Second Afflrmative

i

Defense, 4 .
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and belief, allcges the &lluwmg additional affirmative defenses:

Plaintiff iz a mamber nf a class which is subject to the provislona nf a Nationwide
on (the k

Clana Action Settlement Agriaamant with American Home Products Corporati

“Seitlement Agresment™), appmvud by the Unlted States District Court for the Eastern

Distriet of Pannsylvania. B;{ reason of that Settlement Agresment, plaintiff’s causes of

action are barred in whols ur in part by the doctrines of merger, bar, collateral estoppel,

ra6 judicata, release, dwchm-gu. accord and satisfaction, and covenant not to sue end are

barred by an injunction r:ntnr:.d by that Cout,

Plaintiff’s canses ot‘ action are barred in whole or in part by the 2p
§ IV.D.4.¢, and/or

plicable stetuta

of limitations, to the ektent :hot otherwlze provided in § IV.D.3.c,

§ VILB.4 of the S:tllqmam Agre:.rncnt

Plaintiff"s causes of‘i action are barred in whole or in part by the doctrines of

' ;
laches, wajver and cspuppell? to the extent not otherwise provided in § v.DAg,

§ IV.D.4.c, and/or § YII B. 51 of the Settlement Agreement.
s favor dismissing

fendant and

WHEREFORE, tha. defendant Wyeth demands judgment in it

the Complaint and aach anqﬁ every canse of action thercof as apainst said de

denying to plaintiff tl:m re,hgf gought in the Complaint, and further awarding to defendant

the fees, costs and dikbursémems incurred by defendant in the defense of this action.

Dated: MNaw York, New York

[d&tﬂ] ; i
: ARNOLD & PORTER

By:

Lo 399 Park Avenuo

. New York, New York 10022
N (212) 715-1000

Attorneys for Defendant Wyeth




