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New York, NY 10036

(212) 398-0055

Michael A. Barasch, Ezsq.

Barasch McGarry Salzman Penson & Lim

‘11 Park Place, Suite 1801
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Effective May 1, 2003 until superseded by a subsequent list

James C. Clerkin, Esg.

Kral, Clerkin, Redmond, Ryan, Perry & Girvan
170 Broadway

MNew York, NY 10038

(212) 406-9710
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Effective May 1, 2003 until superseded by a subsequent list

Charles M. McGivney, Esq.
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{212) 233-1550

Paul J. Napoli, Esq.

Marc J. Bern, Esq.

Napoli, Kaiser, Bern & Associates, LLP
115 Broadway, 12th Floor

New York, NY 10006

(212) 267-3700

Scott P. Benjamin, Esq.
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Effective May 1, 2003 until superseded by a subsequent list
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MASTER SERVICE LIST;
Effective May 1, 2003 until superseded by a subsequent list
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40 Fulton Street, 10™ Floor
New York, NY 10038
(212) 385-1444
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Simpson Thacher & Bartlett
4235 Lexington Avenue
New York, NY 10017-3954
(212) 455-2000
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Edward P. Abbot, Esq.
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SUPPLEMENTAL DISCLOSURE BY PLAINTIFFS WHO BRING CLAIMS
AS BACK-END OPT-QUTS AND VERIFIED PLEADINGS BY ADOPTION

FOR BACK-END OPT-OUT CASES

This Order and the procedures contained hersin apply to all diet drug cases that are
presently or hereafler assigned 1o the undersigned whera a plaintiff purports to exercist a “Back-
End Opt-Qut” right pursuant to the Nationwide Class Action Settlement Agreoment with Wysth
in In re Diet Drugs Products Liability Litigation, MDL Docket No. 1203 (E.D. Pa.), dated

November 18, 1499, as amended (the “Settlement Agreement”).

Supplemental Disclosure by Back-End Opt-Outs

1, Pursuant to the Saitlement Agreement, certain members of the Clase are permitted
to file suit against Wyeth if, among other things, they meet certain defined medical criteria and
exercise a Back-End Opt-Out as described in Section IV.D of the Settlement Agresment.

2, Each plaintiff who purports 1o exercise a Back-End Opt-Out shall serve the
Tollowing discovery (which shall bs known as “Echocardiogram/Medieal Discovery™) upon sl
defendants: (1) the echocardiogram tape andf.or digital recording and copies of all medlica]
records upon which the Back-End Opt-Out is based, (2) copics ofall -rapurts, tapes and/or digital
recordings with regard 1o all other échucardiograma parformed on the Back-End Opt-Out

pleintiff, and (3) copies of all medica) records in plaintiff's poysossion related to the current of
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prior cardiac condition of Ehc Back-End Opt-Out plaintiff. If the plaintiff, after wsing best cho‘tts,
is unable to obtain copies of any repots, tapes and/or digital recordings with regard to all other
echacardiograms performed on the plaintiff 0._4:_, any echocardiograms that do not serve as the
basis for the Back-End Opt-Out), the plaintiff must serve an authorization for the releass of such
medical ;ccnrds at the time of service of Echocardiogram/Medical Discovery,
3 Each plaintiff must serve the Echocardiogran/Medical Discovery dts;::ﬁhad in the

previous paragraph in accordance with the following schedule:

a. For ¢ach Back-End Opt-Out case that s presently beforc

this Court, each plaintiff's Echocardiogram/Medical Discavery

shall be served within twenty-one (21) days of the date of thig

Order,

h. With respect to Back-End Opt-Out cases commenced in

this Court after the date of this Order, each plaintiff's

Echocardiogram/Medical Discovery shall be served within |

twenty-one (21) days from service of the complaint on any

defendant;

c. With respect to cases transferred to this Court from other

courts within the State after the date of this order, plaintiff's

Echocardiogram/Medical Discovery shall be served within

twenty-one (21) days from the transfer date,

4. At the time a plaintiff serves his or hcrrEchnca_rdiogramNedicaI biscovery, that

plaintiif shall also submit 2 Request for ) udicial Infervention.

T
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3. Inaddition, with respect to Back-End Opt-Ount cazes commenced afier the date of
this Order, ¢ach plaintiff shall attach to his or her complaint a copy of the echocardiogram
report and medical records that allegedly qualifics him or her as a Back-End Opt-Out, With
respect to Back-End Opt-Out cases commenced prior to the date of this Order, unless
previously produced, sach plaintiff shall serve a copy of the echocardiogram report and
tnedlical records that allcgcdly quaiifies him or her ag a Back-End Opt-Out as part of his or her
Echocardiogram/Medical Discovery,

6. This Order supplements, but not does not replace or supersede, the provisions and

disclosure requirements provided for in Case Management Order (“CMO™) No. 2 dated July 9,

1698,

Verlfied Complaints by Adoption for Back-End Opt-Out Plaintiff

7.~ Plaintiffs’ Amended Master Complaint, approved by this Court in CMQ No:
3, cont.aim cettain allegations that plaintiffs allege may be suitable for incorporation by
reference in individual Back-End Opt-Out cases, It is envisioned that, in many Back-End Opt-
Out cases, there will enly be ﬁ Venficd Complaint by Adoption for Back-.f.'.nd Opt-Out
Plaintiffs, incorporating by refercnce allegations from the Amended Master Complaint,
Defendants reserve the right to move against the Amended Master Complaint in ali cascs
which incorporate itz allegations by reference. Any party desiring to make such a motion shall
first request a conference with the Court to discuss a scheduls ‘fcr the briefing and argument of
the mation and, to the extent applicable, a narrowing of the issuss, Any such tnotion shall be

served in accordance with CMO No. 1.
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g Allegations in the Amended Master Complaint are n_o_t deamed autumatinaﬂy
included in any particular Back-End Opt-Out ¢ase. Flaintiffs wishing to incorporate by
reference any or all of the causes of actions in the Amended Master Complaint for Back-End
Opt-Out Plaintiffs shall do so by listing them and filling in the requested information on a
Verified Complaint by Adoption for Back-End Opt-Qut Plaintiffs in the form attached as
Exhibit A, The Court notcs that the Verified Complaint by Adoption for Back-End Opt-Out
Elaintiffs iz intended to expressly-disclaim the adoption of any allegations, causes of actions,

or requesta for relief that are inconsistent with the terms and conditions of the Nationwide

Class Action Settlement Agreement. Only one plaintiff and any derivative plaintiffs (c.g. 2
§pouss) may appear on a Verif‘icdl Complaint by Adoption for iBéck—End Opt-Out Plaintiff,
Counsel for any plaintiff filing a Verified Complaint by Adoption for Back-End Opt-Out
Plaintiff must sigm said complaint as required by 22 NYCRR § 130-1.1-a,

9 A Verified Compla'int by Adoption far Back-End Opt-Out Plaintiff shall be
served, together with an appropriate summons, on each named defendant in acmrdance with ;
the CPLR’s provisions for service of process or as set forth in CMO No. 1.

10. Within thirty (30) days of the signing of this Order, any plaintiff may amend
and serve in accordance with this CMO any previously filed complaint asserting a Back-End
Opt-Qut elaim to adopt all or a portlon of the allegations contained in the Master Complaint
for Back-End Qpt-Qut Plaintiffs by serving a Verified Complaint by Adoption for Back-End

Opt-Out Plaintiff. Leave to amend a complaint in the manner s¢t forth sbove is hereby granted

without the necessity of filing a motion pursuant 1o CPLR § 3025,
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Verified Answers By Adoptlon

11 Any defendant having previously filed a Master Answer to the Master
" Complsint, as described in CMO No. 3, may thereafter incorporate the tenms of that Master

Answer in any actiaﬁ nasig_ncd to this Court in the manner set forth below. The filing of a
Master Answer does not prejudice or affect in eny way & defendant’s right to move sgainst the
Master Complaint as it may be made n-pplicable. {(m accordance with the terms of this Order) to
any individual action. Plaintiffs regerve the right 1o mave againet any Master Answer.

12, A defendz;nt that has filed a Master Answer may respond to a Verified
Complaint by Adoption for Back-End Opt-Out Plaintiff served upon it by serving 8 Verified

Angwer by Adoption to Master Complaint for Back-End Opt-Out Claim substantially in the

form attached hereto a2 Exhibit B oy, alternatively, may respond in any other manner it deems
appropriate (including, but not limited to, serving a separate Answer or moving against the
Complaint}. ‘ :

13, A Venified Answer by Adoption to Master Complaint for Back-End Dpt'-Out
Claims shall be served on the plaintiff and each defendent appearng in the action to which the
answer applics,

Venue

14, The partiss reserve all rights to contest the venue of any Baok—Eﬁd Opt-Out

case as of right without the obligation to take any action atherwise required by the CPLR

(including without limitation scrvice of a demand), subject to fusther order of the Court, -
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Other Matterg

15. The entry of this Order does not constitute a finding by the Court, or an
agreement by the parties, a3 to the truth, validity, sufficiency or availability of any fact, cause
of action, ¢laim for relief, affirmative defensc or any other matter stated in the Master
Coimnplaint, Verified Complaint by Adoption for Back-End Qpt-Out Plaintiffs, Master
Answer, or Verified Answer by Adoption to Master Complaint for Back—End Opt-Out
Clairns,

16, Defendant's Liaison Counsel is hereby directed to serve a copy of this order
with notice of entry on all ¢oungel listed on the Master Scrvice List filed in these cases
pursuant to CMO-No. 1 (exeept where such counsel has requested removal from the Master
Service List) and upon edunse] for any plaintiff who has filed a Back-End Opt-Out case that is

eurrenly before this Coun,

$0 ORDERED:

Dated: March’) | 2003
MNew York, New York

‘_'_.?I Ed
Helen E. Ffedinafl, J.5.C.
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Exhibit A
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY QF NEW YOQRK
IN RE: NEW YORK. DIET DRUG LITIGATION Index No.700000/98
 Plaingif, Index No
-against- VERIFIED COMPLAINT
i BY ADDPTION FOR BACK-END
[lnse!‘l dﬂfﬂndaﬂ[ﬂ], DPT—DUT PLA]NT]FF
Defendants.

COUNSEL ARE CAUTIONED THAT THEY SHOULD USE PRUDENCE IN
CHECKING ONLY THOSE DEFENDANTS AND CAUSES OF ACTION
APPLICABLE TO TIIE FACTS OF THE INDIVIDUAL CLAIM.

COMPLAINT AND ADQPTION BY RETFERENCE

1. Plaintiff, _______ brings this complsint lo assert hig/her claim as &
Back-End Opt-Out plaintiff pursuant to and in accordance with the terms and conditions
of the Nationwide Class Action Settlament Agreement it In re Diet Drugs
(Phentermine/Fen{luraniine/Dexfenfluramine) Froducis Liabi lity Litigation, DL No.

1203 (E.D. Pa)).

2. Plaintiff states his/her claim against the defendants indicated below as follows
and incorporates by reference the relevant portions of the Amended Master Colnplaint on file
with the New York County Clerk, in the matter entited In Re: New York Diet Drug Litigation,
pow pending in the Supreme Court of the Siaie of Now York, New York County, before the

Hon, Helen E. Freedrman, Index No. 700000/98. Those allegations in the Amended Master
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Comptaint that re inconsisient with the ©erms, conditions, and/er restrictions regarding Back-

End Opt-Out claims by the Nationwide Class Action Sertlement Agreement are expressly

disclaimed.
i Plaintiff, , s acitizen and resident of .
4, Flaintiff, + B citizen and resident of » olaims dlamages a5 a

tesult of toss of consorlium,

5. The plaintiff has sufTered injuries as a result of baving ingested defendants®
products:
. FENFLURAMINE
DEXFEMFLURAMINE

along and/or in combination with cach other and/or in combination with the drug
phentermine. The defendant(s) listed below, by itstheir actions or inaclions, proximately

caused plaintiff's injuries,

0. A3 a result of the injuries that plaintiff has sustained, he/she ig cntitled to 1

recover compensatory damages.

7. That between and the plainiff ingested one or more of

the sbove reforenced diugs,

B. As a result of the plainifl's ingestion of the druys, plaintiff was injured,

9, To 1he extent that this complaint ingludes a claim for loss of consortivin, the
plainti(f is entitled to recover compensatory damages,

10.  Plainiff ___ has___hasnot filed an Initial at Intermediate Opt-Out, opted for

the Aceelerated Implementation Option, submitted a clajm to tie Trust foc seitlement benclits

for & “matrix-level” condition, or otherwise received cash benefits undet the Nationwide Clagg
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Actien Settiement Agreement, (I plaintiff's respouse is affirmative,

deseribe,)

11, Pursuant 1 the lemis and conditions of the National Diet Drug Settloment Plan,
plaintiff properly executed and filed a Back-End Opt-Out (Orange #3) form, which is attaghed
herets, on , 200_,

12, Pursuant to the terms and conditions of the National Diet Drug Scttlement Plan,

plaintiff property registered under the Settlement by submitting a “Bluc Form," & copy of

which iz atteched herelo, on , 200,

13.  Plaintiff alleges that the first diggnosis by 2n echocardiogram of an “FDA
Positive" eondition or o "mild miral regurgitation” sceurred on ' atl which hesshe
was diagnosed as cxpericncing (check where appropriate and usc additional sheets if Back-
End Opt-Out ¢laim is based kpan mare 1han one echocardiogram, include dates of other
diagnoses of “FDA Positive™ condition or of “mild mitra| regurgitation™):

mitral valve regurgitation that was diagnosed as

severg
moderate

mild

trace

no regurgilation

1]

aortic valve regurgitation that was diagnosed as
EEvers

mioderale

mild

trace

no regurgitation

[T

A copy/eopies of the echacardiogram rapart(s) on which this complaint is based is/are atlached

hersto,
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14, Plaintiff was first diagnosed with a medical condition that would entitle him/her

te “Malrix-Level” benefits under the Settlement on or about . by Dr,

A copyleopics of the medical recards on which this allegation is based are attached hereto.
15.  Plaintiff alleges that he/she has the following medical condition(s), as

defined in the Settlement that would entitle hinvher to “Matrix-Level® benefits under the

Settlement:

Scvere left-sided valvular hean disease without complicating factors, as

defined in Section [V.B.2..} of the Settlement (a “Matrix Level 1

condilion)

Lefl-sided valvular heer disease with complicating factors, es defined in
Seclion IV.B.2.¢.2 of the Settlement {a "Mauix Level 2" condition)

Left-sided valvular heant disease with complicating factors, as defined in
Section IV.B.2.c.3 of the Seudement (a “Matrix Level 3" condilion)

Left-sided valvular heart disease accompanitd by one or more of (he serious
cvents specified in Section IV.B.2.¢.4 of the Scttlement (2 “Matrix Lavel 47
condition}

Endocardial fibrosis or one of the severe complications of left-sided valvular
heant disease specificd in Scetion 1V.B.2.c.5 of the Seulement (4 “Mairix
Level 53 condition)

16, Plaintiff first learned of the medical condition(s) alleged in paragraphs 14 and

15 on or about

17, Plaintiff’s claims and damages in this action are based solely upon the specifie

"Matrix-Level” conditions that is/are referred Lo in the previous paragraphs.

ALLEGATIONS AS TO DEFENDANTS

18.  The following entities are named as defendants herain and the allegations with
regard thereto in the Master Complaint for Back-End Opt-Out Plaimtiffs are herein adopled by

reference,

WYETH, formerly known as AMERICAN HOME PRODUCTS CORP.

-4-
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OTHER;

THEORIES RECOVERY
19. The {ollowing claims asserted in the Master Complaint and the allegations
with regard thereto in the Master Complaint are herein adopted by reference except where

inconsistent with the terms, condiions, and restrictions regarding claims by Back-End Opt-

Oul plaintiffs:;
N A. PROD BILITY OF
MANUFACTURERS, SUPPLIERS AND DISTRIBUTORS
__ FIR3T CAUSE QF ACTION NEGLIGENCE
e SECOND CAUSE OF ACTION STRICT PRODUCT LIABILITY
__ . THIRDCAUSE OF ACTICN BREACH OF EXPRESS WARRANTY
___ FOURTH CAUSE QF ACTION BREACH OF IMPLIED WARRANTY
— FIFTH CAUSE QF ACTION FRAUD AND MISREPRESENTATION
BIXTH CAUSE QF ACTION NEGLIGEMNCE PER SE
0 y 1. SPECT NTIFFS

NINETEETH CAUSE OF ACTION LOSS OF CONSORTIUM
2. Plaintiff asserls the following additional theories of racovery against these

Defendunt(s) _

21, Plainti{f does not assert any claim for punitive, excmplary, or muliiple damages,

WHEREFORE, plaintiffs prays that they recover from these Diefendants as follows:

a. For their general and compensalory damages in an amount greater than
the jurisdiclional amount of 4]l lower courts, exclusive of interest and
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costs, and in accordance with the terms and conditions of the
Nationwide Class Settlement Agreement;

b. For the costs of this litigation, in accordance with the terms and
conditions of the Nationwide Class Settlement Agreement; and

¢. For such other and further damages and relief as this Court may deem
appropriale and in accordance with the terms and conditions of the
Nationwide Class Settlement Agreement.

Dated: New York, NY
[date]

[counsei]
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Exhibit B
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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
X
IN RE: NEW YORK DIET DRUG LITIGATION . Index No. 700000/98
] X
PlaimilT, :
! Index Mo.
_against- . VE WE
: BY ADOPTION QF
WYETH, i WYETH TQ BACK-
H EN -QUT
Delendant.
R, '

1. Defendant Wysih, by and through its undersigned allomeys, a5 and for
defendant's verificd answer lo the Verified Complaint by Adoption for Back-End Opl-

Out Plainti {l (*Complaint") of the above-referenced plaintifl dated , ineorporates

by refarence the relevant portions of the Amendsd Master Angwer filed by defendant
herein with the New York County Clerk, in the matier entitled [n Rg: New York Dict
Drug Litigation, Index Mo, 700000498, now pending in the Supreme Court of the State of
New Yok, New York Counly, before the Honorable Helen E, Freedman, end in all other
respects, denies Lhe allegations made by the plaintiff.

2. As and for their affirmative defenses, said defendant, by and through its
undersigned counsel, on information and bellef, incotporates all affirmative defenses

listed in defendant's Amended Master Answer except the Thirly-Sceond Affirmative

Defense,
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3 Defendant herein, by and Usrough its undersigned counssl, on infotmation
and belief, alleges the following additional affirmative defenges:
Plaintiff is « member of a class which is subject to the provisions of a Nationwide
Clags Action Settlement Agrecment with American Home Products Corporation (the
“Settlement Agroement”™}, approved by the United Swates District Court for the Eastern
District of Pennsylvania. By reason of that Settlement Agreement, plaintiff's causes of
action are barred in whale or in pan by the doctrines of merger, bar, collateral esioppei,
res judicata, release, discharge, accord and satisfaction, and covenant not to sue and are i
batred by an injunction entered by that Court.
Plaintif's causes of action are barred in whole of in pan by (he epplicable siatute !
af limitations, to the extent not otherwise provided in § 1V.D.3.¢, § IV.D.A¢, andlor
§ VILB.4 of the Setilement Agreement,
Flaintiff's causes ol sction are barred in whols or in pant by the doctrines of

laches, waiver and esioppel, to the cxtent not otherwise provided in § [IV.D.3.c,

§ Iv.Dud.e, and/or § VILB.4 of the Settlement Agreement,

WHEREFORE, the defendant Wyeth demands judgrent in its favor dismissing
the Complaint and each and every cause of action theceaf as againat said defendanl and
denying to plaintiff the relicf sought in the Complaint, and further awarding 1o defendant
the fees, costs and disbursements incurred by defendant in the defense of this action,
Dated: Mew York, New York,

[date)
ARNOLD & PORTER

By:
399 Park Avenue

Mew York, Mew Yook 10022
{213) 7151000

Attorseys for Defendant Wyeth




