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consumer law cases discusses those consumer protection statutes
most frequently used in New York State Courts and in the Federal

Courts in the Second Circuit.

2010-2011 Developments

In 2010-2011 the area of consumer protection law underwent
a number of positive developments, which included changes in the
area of consumer class actions?, most especially, the decision of

the Second Circuit Court of Appeals in In re American Express

Merchants” Litigation® finding class action waivers in some

contracts unenforceable. In addition, the Civil Courts of New
York State handled an increasing number of foreclosure and debt
collection cases insisting that the requirements of due process
be met and that the rights of debtors and home owners be
protected. Lastly, the Dodd-Frank Wall Street Reform and Consumer
Protection Act, “the most important change iIn consumer protection

law since the late 1960s was signed into law on July 21. 2010*““.
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[3] General Business Law § 349

[A] Scope

General Business Law (GBL) 349 prohibits deceptive and

misleading business practices and its scope is broad, indeed

(see Dickerson, Consumer Protection Chapter 98 in Commercial

Litigation In New York State Courts: Third Edition(Robert L. Haig

ed.)(West & NYCLA 2010); See also Karlin v. 1VF America, Inc., 93

NY2d 282, 290 (GBL 349... “on (its) face appl(ies) to virtually
all economic activity and (its) application has been
correspondingly broad ...The reach of (this) statute “provides
needed authority to cope with the numerous, ever-changing types
of false and deceptive business practices which plague consumers
in our State“”); see the dissenting opinion of Justice Graffeo iIn

Matter of Food Parade, Inc. v. Office of Consumer Affairs, 7 NY3d

568, 574 (“This Court has broadly construed general consumer
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protection laws to effectuate their remedial purposes, applying
the state deceptive practices law to a full spectrum of consumer-
oriented conduct, from the sale of “vanishing premium® life
insurance policies ...to the provision of infertility
services...We have repeatedly emphasized that (GBL 8 349) and

section 350, iIts companion apply to virtually all economic
activity, and their application has been correspondingly
broad...The reach of these statutes provide[s] needed authority
to cope with the numerous, ever-changing types of false and
deceptive business practices which plague consumers In our State
“...In determining what types of conduct may be deceptive
practices under state law, this Court has applied an objective
standard which asks whether the “representation or omission
[was] likely to mislead a reasonable consumer acting reasonably
under the circumstances “...taking into account not only the
impact on the “average consumer“ but also on “the vast multitude
which the statutes were enacted to safeguard-including the
ignorant, the unthinking and the credulous who, in making
purchases, do not stop to analyze but are governed by appearances

and general impressions®”); Gaidon v. Guardian Life Ins. Co. of

America, 94 NY3d 330 (“encompasses a significantly wider range of
deceptive business practices that were never previously condemned

by decisional law *“ ); State of New York v. Feldman, 2002 W.L.

237840 (S.D.N.Y. 2002)( GBL 8§ 349 “was intended to be broadly
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applicable, extending far beyond the reach of common law

fraud*“)].

[B] Goods, Services And Misconduct

The types of goods and services to which G.B.L. 8§ 349

applies include, inter alia, the following:

Apartment Rentals; lllegal Apartments [Bartolomeo v. Runco

162 Misc2d 485 (landlord can not recover unpaid rent for illegal

apartment)® and Anilesh v. Williams, New York Law Journal, Nov.

15, 1995, p. 38, col. 2 (Yks. Cty. Ct. )( same ); Yochim v.
McGrath, 165 Misc. 2d 10, 626 N.Y.S. 2d 685 (1995)(renting illegal

sublets)];

Apartment Rentals; Security Deposits [Blend v. Castor, 25

Misc. 3d 1215 ( Watertown City Ct. 2009 )( “ The Court finds...
that Ms. Castor once she collected Mr. Dases’s $600 security
deposit she had no intention of returning i1t, but rather, she
intended to use i1t to pay for maintenance of this house built in
1890...( Mr. Dase ) is awarded $500 of the $600 security deposit
...Ms. Castor ( wrongfully withheld ) Mr. Dase’s security deposit
and then ( offered ) a bogus claim for damages iIn her

counterclaim...under GBL 349(h) ( the Court ) awards in addition
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to the $500 in damages an increase of the award by $500 resulting
in a total judgment due of $1,000 together with costs of

$15.00 “ ); Miller v. Boyanski, 25 Misc. 3d 1228 ( Watertown City

Ct. 2009 )( landlord “ had no intention of returning the $850
security deposit..the defendant by his conduct “ willfully or
knowingly violated this section “ (349(h)) and...awards in
addition to the $850 refund of the security deposit, $1,000 due to
the defendant’s egregious behavior...along with costs of

$20.00 “ )];

Apartment Rentals; Water Infiltration [Sorrentino v. ASN

Roosevelt Center, LLC® (“Here, the plaintiffs contend that the

defendants continued to market and advertise their apartments, and
continued to enter into new lease agreements and renew existing
lease agreements even after discovering the water infiltration and
mold-growth problems in the Complex without disclosing these
problems to potential renters.._plaintiffs allege that they have
suffered both financial and physical injury as a result of the
defendant’s deceptive acts...the Court finds that plaintiffs have

plead the elements necessary to state a claim under GBL 349')];

Appraisals [People v. First American Corp.’(*“The (AG) claims

that defendants engaged in fraudulent, deceptive and illegal

business practices by allegedly permitting eAppraisallT
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residential real estate appraisers to be influenced by nonparty
Washington Mutual, Inc. (WaMu) to increase real estate property
values on appraisal reports in order to inflate home prices: We
conclude that neither federal statutes nor the regulations and
guidelines Implemented by the Office of Thrift Supervision (0TS)
preclude the (AG) from pursuing (this action)...the (AG also) has
standing to pursue his claims pursuant to (GBL) 349...defendants
had implemented a system (allegedly) allowing WaMu’s loan
origination staff to select appraisers who would improperly
inflate a property’s market value to WaMu’s desired target loan

amount”); Flandera v. AFA America, Inc.®(plaintiffs alleged that

defendants” appraisal of the property purchased...contained
“several misrepresentations concerning the condition and qualities
of the home, including...who owned the property, whether the
property had municipal water, the type of basement and the status

of repairs on the home””; claims for fraud and violation of GBL

349 stated)];

Attorney Advertising [Aponte v. Raychuk®(deceptive attorney

advertisements [“Divorce, Low Fee, Possible 10 Days, Green Card“]

violated Administrative Code of City of New York 8§ 20-70C et

sed)]:

Aupair Services [Oxman v. Amoroso, 172 Misc2d 773
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(misrepresenting the qualifications of an abusive aupair to care

for handicapped children)];

Auctions; Bid Rigging [State of New York v. Feldman, 2002 WL

237840 (S.D.N.Y. 2002) (scheme to manipulate public stamp auctions

comes “within the purview of (GBL 8§ 349)“)];

Automotive; Contract Disclosure Rule [Levitsky v. SG Hylan

Motors, Inc., New York Law Journal, July 3, 2003, p. 27., col. 5

(N.Y. Civ.)(violation of GBL 8§ 396-p ““and the failure to
adequately disclose the costs of the passive alarm and extended
warranty constitute a deceptive action (per se violation of GBL §

349); Spielzinger v. S.G. Hylan Motors Corp., New York Law

Journal, September 10, 2004, p. 19, col. 3 (Richmond Civ. 2004)
(failure to disclose the true cost of “Home Care Warranty“ and
“Passive Alarm*“, failure to comply with provisions of GBL § 396-p

and GBL 8 396-qg; per se violations of GBL § 349); People v. Condor

Pontiac, 2003 WL 21649689 (used car dealer violated GBL 8 349 and
Vehicle & Traffic Law [VTL] 8 417 in failing to disclose that used
car was “previously used principally as a rental vehicle®; “In
addition (dealer violated) 15 NYCRR 88 78.10(d), 78.11(12),(13)...
fraudulently and/or illegally forged the signature of one
customer, altered the purchase agreements of four customers after

providing copies to them, and transferred retail certificates of
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sale to twelve (12) purchasers which did not contain odometer
readings...(Also) violated 15 NYCRR § 78.13(a) by failing to give
the purchaser a copy of the purchase agreement iIn 70 instances

(all of these are deceptive acts)“)]:;

Automotive: Repailr Shop Labor Charges [Tate v. Fuccillo Ford,

Inc., 15 Misc3d 453 (While plaintiff agreed to pay $225 to have

vehicle towed and transmission disassembled...to determine the
cause of why 1t was malfunctioning “ he did not agreed to have
repair shop install a re-manufactured transmission nor did he
agree to pay for “flat labor time* national time standard minimum
of 10 hours for a job that took 3 hours to complete [“defendant’s
policy of fixing i1ts times to do a given job on a customer’s
vehicle based on a national time standard rather than being based
upon the actual time 1t took to do the task without so advising
each customer of their method of assessing labor costs is “a

deceptive act or practice directed towards consumers and that

such...practice resulted in actual injury to a plaintiff<”)];

Automotive: Improper Billing For Services [Joyce v. SI All

Tire & Auto Center, Richmond Civil Ct, Index No: SCR 1221/05,

Decision Oct. 27, 2005(*“the invoice (violates GBL § 349). Although
the bill has the total charge for the labor rendered for each

service, it does not set forth the number of hours each service
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took. It makes 1t impossible for a consumer to determine i1f the
billing is proper. Neither does the bill set forth the hourly

rate)];

Automotive: Defective Ignition Switches [Ritchie v. Empire

Ford Sales, Inc., New York Law Journal, November 7, 1996, p. 30,

col. 3 (Yks. Cty. Ct.)(dealer liable for damages to used car that

burned up 4 % years after sale)];

Automotive: Defective Brake Shoes [Giarrantano v. Midas

Muffler, 166 Misc2d 390 (Midas Muffler fails to honor brake shoe

warranty)];

Automotive: Motor Oil Changes [Farino v. Jiffy lLube

International, Inc., New York Law Journal, August 14, 2001, p. 22,

col. 4 ( N.Y. Sup ), aff’d 298 AD2d 553 (an “Environmental
Surcharge® of $.80 to dispose of used motor oil after every
automobile oil change may be deceptive since under Environmental
Conservation Law 8§ 23-2307 Jiffy was required to accept used motor

oil at no charge)];

Automotive: Extended Warranties [ In [Giarrantano v. Midas

Muffler, 166 Misc2d 390 the court found that the defendant would

not honor its brake shoe warranty unless the consumer agreed to pay
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for additional repairs found necessary after a required Inspection
of the brake system. The court applied GBL § 349 in conjunction
with G.B.L. 8 617(2)(a) which protects consumers who purchase new
parts or new parts’ warranties from breakage or a failure to honor
the terms and conditions of a warranty [“If a part does not conform
to the warranty...the initial seller shall make repairs as are

necessary to correct the nonconformity“; Kim v. BMW of Manhattan,

Inc., 11 Misc3d 1078, affirmed as modified 35 AD3d 315
(Misrepresented extended warranty; “The deceptive act that
plaintiffs allege here is that, without disclosing to Chun that the
Extension could not be cancelled, BMW Manhattan placed the charge
for the Extension on his service invoice, and acted as though such
placement have BMW Manhattan a mechanic’s lien on the Car. Such
action constituted a deceptive practice within the meaning of GBL §
349...As a result of that practice, plaintiffs were deprived of the
use of the Car for a significant time and Chun was prevented from
driving away, while he sat in the Car for several hours, until he

had paid for the Extension*)];

Automotive: Refusal To Pay Arbitrator’s Award [Lipscomb v.

Manfredi Motors, New York Law Journal, April 2, 2002, p. 21

(Richmond Civ. Ct.)(auto dealer’s refusal to pay arbitrator’s award
under GBL 8§ 198-b (Used Car Lemon Law) is unfair and deceptive

business practice under GBL 8 349 )];
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Backdating [In Argento v. Wal-Mart Stores, Inc.,!° the court

granted certification to a class of customers who alleged that
defendant violated GBL 8§ 349 by routinely backdating renewal
memberships at Sam”’s Club stores. “ [A]s a result of the backdating
policy, members who renew after the date upon which their one-year
membership terms expire are nevertheless required to pay the full
annual fee for less than a full year of membership”. Defendant
admitted that Sam”’s Club had received $940 million in membership

fees in 2006'].

Bait Advertising [In Cuomo v. Dell, Inc.' the Attorney General

commenced a special proceeding alleging violations of Executive Law
63(12) and GBL article 22-A involving respondent’s practices “ 1In
the sale, financing and warranty servicing of computers “. On
respondent”’s motion to dismiss the Court held that Dell’s * ads
offer such promotions such as free flat panel monitors...include
offers of very attractive financing, such as no interest and no
payments for a specified period ( limited to ) “ well qualified *
customers...” best qualified “ customers ( but ) nothing in the ads
indicate what standards are used to determine whether a customer 1is
well qualified...Petitioner’s submissions indicate that as few as
7% of New York applicants qualified for some promotions...most
applicants, i1f approved for credit, were offered very high iInterest

rate revolving credit accounts ranging from approximately 16% up to

22



almost 30% interest without the prominently advertised promotional
interest deferral..._lt Is therefore determined that Dell has
engaged i1n prominently advertising the financing promotions in
order to attract prospective customers with no intention of
actually providing the advertised financing to the great majority
of such customers. Such conduct is deceptive and constitutes

improper “bait advertising’’’];

Baldness Products [Karlin v. IVF, 93 NY2d 283, 291

(reference to unpublished decision applying GBL 8 349 to products

for treatment of balding and baldness ); Mountz v. Global Vision

Products, Inc., 3 Misc3d 171 (*“Avacor, a hair loss treatment

extensively advertised on television...as the modern day equivalent
of the sales pitch of a snake oil salesman®; allegations of
misrepresentations of “no known side effects of Avacor is refuted

by documented minoxidil side effects™)];

Budget Planning [Pavlov v. Debt Resolvers USA, Inc.¥(the

“Defendant i1s engaged In the business of budget planning. Under New
York law such activity must be licensed. Defendant in neither
licensed nor properly incorporated. Defendant’s contract is
unenforceable. Defendant is required to refund all monies paid by
the claimant...this court has consistently held that the failure to

be properly licensed constitutes a deceptive business practice
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under (GBL 349)”’); People v. Trescha Corp., New York Law Journal,

December 6, 2000, p. 26, col. 3 (N.Y. Sup.)(company misrepresented
itself as a budget planner which “involves debt consolidation

and. . .negotiation by the budget planner of reduced interest rates
with creditors and the cancellation of the credit cards by the
debtors...the debtor agrees to periodically send a lump sum payment
to the budget planner who distributes specific amounts to the

debtor’s creditors“)];

Bus Services [People v. Gagnon Bus Co., Inc., 30 Misc. 3d

1225(A)( N.Y. Sup. 2011 )(bus company violated GBL 349, 350 in
promising to use new school buses and provide “safe, Injury-free,
reliable and affordable transportation for Queen’s students” and
failing to so and failing to return fees collected for said

services].

Cable TV: Charging For Unneeded Converter Boxes [In Samuel v.

Time Warner, Inc., 10 Misc3d 537, a class of cable television

subscribers claimed a violation of GBL § 349 and the breach of an
implied duty of good faith and fair dealing because defendant
allegedly “is charging i1ts basic customers for converter boxes
which they do not need, because the customers subscribe only to
channels that are not being converted ...(and) charges customers

for unnecessary remote controls regardless of their level of
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service“. In sustaining the GBL § 349 claim based, i1n part, upon
“negative option billing” (““negative option billing “( violates )
47 USA 8 543(f), which prohibits a cable company from charging a
subscriber for any equipment that the subscriber has not
affirmatively requested by name, and a subscriber’s failure to
refuse a cable operator’s proposal to provide such equipment is not
deemed to be an affirmative request””) the Court held that
defendant’s “disclosures regarding the need for, and/or benefits
of, converter boxes and...remote controls are buried in the Notice,
the contents of which are not specifically brought to a new
subscriber’s attention...a claim for violation of GBL § 349 is

stated” ];

Cable TV: Imposition Of Unauthorized Taxes [Lawlor v.

Cablevision Systems Corp., 15 Misc3d 1111 (the plaintiff claimed

that his monthly bill for Internet service “ contained a charge for
“Taxes and Fees“ and that Cablevision had no legal rights to charge
these taxes or fees and sought to recover (those charges )...The
Agreement for Optimum Online for Commercial Services could be

considered misleading®“); Lawlor v. Cablevision Systems Corp., 20

Misc3d 1144 (complaint dismissed)];

Cable TV: Inverse Condemnation [Not since the 1980°s case of

Loretto v. Teleprompter Manhattan CATV Corp.'* have the courts been
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called upon to address the equities of the use of private property
in New York City by telecommunication companies for the allegedly
uncompensated placement of terminal boxes, cables and other

hardware. In Corsello v. Verizon New York, Inc.'®, property owners

challenged defendant’s use of “inside-block cable architecture”

instead of “pole-mounted aerial terminal architecture “ often
turning privately owned buildings into “community telephone
pole(s)”. On a motion to dismiss, the Appellate Division, Second
Department held that an inverse condemnation claim was stated
noting that the allegations ““are sufficient to describe a permanent
physical occupation of the plaintiffs’ property”. The court also
found that a GBL 349 claim was stated for “[t]he alleged deceptive
practices committed by Verizon...of an omission and a
misrepresentation; the former is based on Verizon’s purported
failure to inform the plaintiffs that they were entitled to
compensation for the taking of a portion of their property, while
the latter is based on Verizon’s purported misrepresentation to the
plaintiffs that they were obligated to accede to its request to
attach its equipment to their building, without any compensation,
as a condition to the provision of service”. The court also found
that although the inverse condemnation claim was time barred, the
GBL 349 claim was not [“A “defendant may be estopped to plead the

Statute of Limitations...where plaintiff was induced by fraud,

misrepresentations or deception to refrain from filing a timely
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action”’’];

Cell Phones [In Morrissey v. Nextel Partners, Inc.'® consumers

entered iInto contracts with defendant “for the purchase of a“bonus
minutes® promotional rate plan...Plaintiffs were also required to
enroll in defendant’s “Spending Limit Program” which imposed a
monthly fee for each phone based on their credit rating “...
Plaintiffs...alleged that defendant’s notification of the iIncreased
Spending Limit Program maintenance fee, which was “ burie[d] °
within a section of the customer billing statement... constitutes a
deceptive practice”. In granting certification to the Spending
Limit sub-class on the GBL 8 349 claim only, the Court noted the
“Plaintiffs allege, however, that the small typeface and
inconspicuous location of the spending limit fee increase
disclosures were deceptive and misleading in a material way“ citing
two gift card cases!’ and one credit card case!® involving inadequate

disclosures); Naevus International, Inc. v. AT&T Corp., 2000 WL

1410160 ( N.Y. Sup. 2000 )(wireless phone subscribers seek damages
for “frequent dropped calls, 1nability to make or receive calls and
failure to obtain credit for calls that were involuntarily

disconnected*“); But see Ballas v. Virgin Media, Inc.? ( consumers

charged the defendant cell phone service provider with breach of
contract and a violation of GBL 349 in allegedly failing to

properly reveal the top up provisions of the pay by the minute
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plan “ known as “Topping up (which) 1s a means by which a purchaser
of Virgin’s cell phone (“Oystr*), who pays by the minute, adds cash
to their cell phone account so that they can continue to receive
cell phone service. A customer may top up by (1) purchasing Top Up
cell phone cards that are sold separately; (2) using a credit or
debit card to pay by phone or on the Virgin Mobile USA website or
(3) using the Top Up option contained on the phone “. If customers
do not “top up*“ when advised to do so they “ would be unable to
send or receive calls*“. The Court dismissed the GBL 349 claim
“because the topping-up requirements of the 18 cent per minute plan

were fully revealed in the Terms of Service booklet*)];

Checking Accounts [Sherry v. Citibank, N.A., 5 AD3d 335

(“plaintiff stated (G.B.L. 88 349, 350 claims) for manner in which
defendant applied finance charges for its checking plus “accounts
since sales literature could easily lead potential customer to
reasonable belief that interest would stop accruing once he made
deposit to his checking account sufficient to pay off amount due on

credit line’*)];

Clothing Sales [Baker v. Burlington Coat Factory, 175 Misc2d

951 (refusing to refund purchase price in cash for defective and

shedding fake fur)];
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Computer Software [Cox v. Microsoft Corp., 8 AD3d 39

(allegations that Microsoft engaged in purposeful, deceptive
monopolistic business practices, including entering Into secret
agreements with computer manufacturers and distributors iIn inhibit
competition and technological development and creating an
“applications barrier® in its Windows software that...rejected
competitors” Intel-compatible PC operating systems, and that such
practices resulted in artificially inflated prices for defendant’s
products and denial of consumer access to competitor’s innovations,

services and products®“)];

Credit Cards [People v. Applied Card Systems, Inc., 27 AD3d

104 (misrepresenting the availability of certain pre-approved
credit limits; “solicitations were misleading...because a
reasonable consumer was led to believe that by signing up for the
program, he or she would be protected in case of an income loss due
to the conditions described”“), mod”d 11 N.Y. 3d 105, 894 N.E. 2d 1

( 2008 ); People v. Telehublink, 301 AD2d 1006 (*“telemarketers told

prospective customers that they were pre-approved for a credit card
and they could receive a low-interest credit card for an advance
fee of approximately $220. Instead of a credit card, however,
consumers who paid the fee received credit card applications,
discount coupons, a merchandise catalog and a credit repair

manual*); Sims v. First Consumers National Bank, 303 AD2d 288 (“The
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gist of plaintiffs’ deceptive practices claim 1s that the typeface
and location of the fee disclosures, combined with high-pressure
advertising, amounted to consumer conduct that was deceptive or

misleading*); Broder v. MBNA Corporation, New York Law Journal,

March 2, 2000, p. 29, col. 4 ( N.Y. Sup. ), aff’d 281 AD2d 369
(credit card company misrepresented the application of its low

introductory annual percentage rate to cash advances)];

Currency Conversion [Relativity Travel, Ltd. v. JP Morgan

Chase Bank, 13 Misc3d 1221 (“Relativity has adequately alleged that

the Deposit Account Agreement was deceptive despite the fact that
the surcharge is described in that agreement. The issue is not
simply whether the Deposit Account Agreement was deceptive, but
whether Chase’s overall business practices in connection with the
charge were deceptive...Viewing Chase’s practices as a whole
including the failure to list the surcharge on the Account
Statement or on Chase’s website and the failure to properly inform
its representatives about the surcharge are sufficient, if proved,
to establish a prima facie case... Relativity’s allegation that it
was injured by having been charged an undisclosed additional amount
on foreign currency transactions is sufficient to state a ( GBL §

349 ) claim “ )];

Customer Information [Anonymous v. CVS Corp., 188 Misc2d 616 (
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CVS acquired the customer files from 350 independent pharmacies
without customers” consent; the “practice of intentionally
declining to give customers notice of an iImpending transfer of
their critical prescription information in order to increase the

value of that information appears to be deceptive)];

Debt Collection: Sewer Service [Sykes v. Mel Harris and

Associates, LLC*(“Plaintiffs allege that (defendants) entered into

joint ventures to purchase debt portfolios, pursued debt collection
litigation en masse against alleged debtors and sought to collect
millions of dollars In fraudulently obtained default judgments...In
2006, 207 and 2008 they filed a total of 104,341 debt collection
actions 1n New York City Civil Court..._Sewer service was integral

to this scheme”; GBL 349 claim sustained as to one plaintiff)];

Debt Reduction Services [People v. Nationwide Asset Services,

Inc., 26 Misc. 3d 258 ( Erie Sup. 2009 )( court found that a debt
reduction service repeatedly and persistently engaged in deceptive
business practices and false advertising in violation of GBL §8
349, 350 (1) “ 1n representing that their services “ typically save
25% to 40% off “ a consumer’s total i1ndebtedness “, (2) “ failed to
take account of the various fees paid by the consumer in
calculating the overall percentage of savings experienced by that

consumer ““, (3) “ failing to honor their guarantee “, and (4)
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“ failing to disclose all of their fees “)];

Defective Dishwashers [People v. General Electric Co., Inc.,

302 AD2d 314 (misrepresentations “made by...GE to the effect that
certain defective dishwashers i1t manufactured were not repairable *

was deceptive under GBL § 349 )];

Dental Work; Bait And Switch [Lopez v. Novy, 2009 WL 4021196

( Mt. Vernon City Ct. 2009 )(* The Court finds that the defendant

( Dentist )...engaged in a deceptive business practice by having
plaintiff apply for a loan for dental work, though defendant was a
plan participant. Plaintiff.._went to defendant’s office because he
was a plan provider ( and ) communicated her coverage and desire to
use it to defendant...For the defendant’s office to allow a non
plan provider to provide the services i1s improper...Judgment to
plaintiff ( for $3,000.00 ) which is the amount of coverage

plaintiff would have had plus interest “ )];

Door-To-Door Sales [New York Environmental Resources V.

Franklin, New York Law Journal, March 4, 2003, p. 27 (N.Y. Sup.)
(misrepresented and grossly overpriced water purification system);

Rossi v. 21°' Century Concepts, Inc., 162 Misc2d 932 ( selling

misrepresented and overpriced pots and pans )];
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Educational Services [Drew v. Sylvan Learning Center, 16

Misc3d 838 (parents enrolled their school age children in an
educational services program which promised “The Sylvan Guarantee.
Your child will improve at least one full grade level equivalent in
reading or math within 36 hours of instruction or we’ll provide 12
additional hours of instruction at no further cost to you*“. After
securing an $11,000 loan to pay for the defendant’s services and
eight months, thrice weekly, on one hour tutoring sessions the
parents were shocked when ‘““based on the Board of Education’s
standards, it was concluded that neither child met the grade level
requirements. As a result plaintiff’s daughter was retained In
second grade*. The Court found fraudulent misrepresentation,
unconscionability and a violation of GBL 349 in that “defendant
deceived consumers...by guaranteeing that its services would
improve her children’s grade levels and there by implying that its
standards were aligned with the Board of Education’s standards® and
(3) unconscionability [“There i1s absolutely no reason why a
consumer interested in improving her children’s academic status
should not be made aware, prior to engaging Sylvan’s services, that
these services cannot, with any reasonable probability, guarantee
academic success. Hiding its written disclaimer within the progress
report and diagnostic assessment Is unacceptable®); People v.
McNair, 9 Misc2d 1121 (deliberate and material misrepresentations

to parents enrolling their children in the Harlem Youth Enrichment
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Christian Academy); Andre v. Pace University, 161 Misc2d 613, rev’d

on other grounds 170 Misc2d 893 (failing to deliver computer

programming course for beginners); Brown v. Hambric, 168 Misc2d 502

(failure to deliver travel agent education program)]; Cambridge v.

Telemarketing Concepts, 171 Misc2d 796)];

Electricity Rates [Emilio v. Robinson Oil Corp., 28 AD3d 418

(““the act of unilaterally changing the price (of electricity) in
the middle of the term of a fixed-price contract has been found to
constitute a deceptive practice... Therefore, the plaintiff should
also be allowed to assert his claim under (GBL § 349) based on the
allegation that the defendant unilaterally increased the price in

the middle of the renewal term of the contract*); Emilio v. Robison

Oil Corp., 28 A.D. 3d 418 ( 2d Dept. 2009 )( Plaintiff alleges that
defendant breached its contract by “unilaterally adjusting alleged
fixed-price electrical supply charges mid-term*; certification

granted ); Compare: Matter of Wilco Energy Corp., 284 A.D. 2d 469,

728 N.Y.S. 2d 471 (2d Dept. 2001)( “Wilco solicited contracts from
the public and, after entering into approximately 143 contracts,
unillaterally changed their terms. This was not a private
transaction occurring on a single occasion but rather, conduct
which affected numerous consumers...Wilco’s conduct constituted a
deceptive practice. It offered a fixed-price contract and then

refused to comply with its most material term-an agreed-upon price
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for heating oil*);

Employee Scholarship Programs [Cambridge v. Telemarketing

Concepts, Inc., 171 Misc2d 796 (refusal to honor agreement to

provide scholarship to employee)];

Excessive & Unlawful Bail Bond Fees [McKinnon v. International

Fidelity Insurance Co., 182 Misc2d 517 misrepresentation of

expenses in securing bail bonds )];

Excessive Modeling Fees [Shelton v. Elite Model Management,

Inc., 11 Misc3d 345 (models” claims of excessive fees caused “by
reason of any misstatement, misrepresentation, fraud and deceit, or
any unlawful act or omission of any licensed person stated a
private right of action under GBL Article 11 and a claim under GBL

§ 349 )1];

Exhibitions and Conferences [Sharknet Inc. v. Techmarketing,

NY Inc., New York Law Journal, April 22, 1997, p. 32, col. 3 (Yks.
Cty. Ct.), aff’d _ Misc2d_, N.Y.A.T., Decision dated Dec. 7, 1998
( misrepresenting length of and number of persons attending

Internet exhibition)];

Extended Warranties [Dvoskin v. Levitz Furniture Co., Inc., 9
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Misc3d 1125 (one year and five year furniture extended warranties;
“the solicitation and sale of an extended warranty to be honored by
an entity that is different from the selling party is inherently
deceptive if an express representation iIs not made disclosing who
the purported contracting party is. It iIs reasonable to assume that
the purchaser will believe the warranty is with the Seller to whom
she gave consideration, unless there Is an express representation
to the contrary. The providing of a vague two page sales brochure,
after the sale transaction, which brochure does not identify the
new party...and which contains no signature or address is clearly

deceptive); Kim v. BMW of Manhattan, Inc., 11 Misc3d 1078

(misrepresented extended warranty; $50 statutory damages awarded

under GBL 349(h)); Giarrantano v. Midas Muffler, 166 Misc2d 390

(Midas would not honor its brake shoe warranty unless the consumer
agreed to pay for additional repairs found necessary after a
required inspection of the brake system; “the Midas Warranty
Certificate was misleading and deceptive In that it promised the
replacement of worn brake pads free of charge and then emasculated
that promise by requiring plaintiff to pay for additional brake
system repairs which Midas would deem necessary and proper<);

Petrello v. Winks Furniture, New York Law Journal, May 21, 1998, p.

32, col. 3 (Yks. Cty. Ct.)(misrepresenting a sofa as being covered

in Ultrasuede HP and protected by a 5 year warranty)];
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Food : Nutritional Value [Pelman v. McDonald’s Corp.?*(

misrepresentation of nutritional value of food products ); Pelman

v. McDonald’s Corp.#(* In their (complaint) Plaintiffs list a

number of specific advertisements which they allege to comprise the
nutritional scheme that is the subject of this litigation.
Plaintiffs contend that “the cumulative effect” of these
representations was to constitute a marketing scheme that
misleadingly “conveyed, to the reasonable consumer...that
Defendant’s foods are nutritious, healthy and can be consumed
easily every day without incurring any detrimental health
effects’...As the court held in Pelman 1V, an extensive marketing

scheme is actionable under GBL 349"; class certification denied];

Furniture Sales [Petrello v. Winks Furniture, New York Law

Journal, May 21, 1998, p. 32, col. 3 (Yks. Cty. Ct.)
(misrepresenting a sofa as being covered in Ultrasuede HP and

protected by a 5 year warranty); Walker v. Winks Furniture, 168

Misc2d 265 (falsely promising to deliver furniture within one

week); Filpo v. Credit Express Furniture Inc., New York Law

Journal, Aug. 26, 1997, p. 26, col. 4 (Yks. Cty. Ct.)( failing to
inform Spanish speaking consumers of a three day cancellation

period ); Colon v. Rent-A-Center, Inc., 276 A.D. 2d 58, 716 N.Y.S.

2d 7 ( 1°t Dept. 2000 )(rent-to-own furniture; “an overly inflated

cash price*“ for purchase may violate GBL § 349 )];
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Giftcards [In two class actions purchasers of gift cards
challenged the imposition of dormancy fees by gift card issuers.
Gift cards, a multi-billion business, may “ eliminate the headache
of choosing a perfect present ( but ) the recipient might find some
cards are a pain iIn the neck. Many come with enough fees and
restrictions that you might be better off giving a check. Most
annoying are expiration dates and maintenance or dormancy fees *

[Gift-Card Gotchas, Consumer Reports, December 2006, at p. 8]. In

Lonner v. Simon Property Group, Inc., 55 AD3d 100 a class of

consumers challenged the imposition of gift card dormancy fees of
$2.50 per month setting forth three causes of action seeking
damages for breach of contract, violation of GBL 349 and unjust
enrichment. Within the context of defendant’s motion to dismiss the
amended complaint, the Court found that the Lonner plaintiffs had
pleaded sufficient facts to support causes of action for breach of
contract based upon a breach of the implied covenant of good faith

and fair dealing and a violation of GBL 349. And in Goldman v.

Simon Property Group, Inc., 58 AD3d 208 a class of consumers also

challenged dormancy fees and the Court found that there was no
private right of action under GBL 396-1 and that CPLR 4544 applies
to business gifts which 1nvolve a consumer transaction. The Court
also restored claims for injunctive relief and declaratory judgment
and allowed plaintiffs to plead unjust enrichment and money had and

received as alternative claims to the breach of contract cause of
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action)];

Guitars [In Wall v. Southside Guitars, LLC, 17 Misc3d 1135 the

claimant, a vintage Rickenbacker guitar enthusiast... purchased
the guitar knowing that there were four changed tuners, as
represented by the advertisement and the sales representative. What
he did not bargain for were the twenty or so additional changed
parts as found by his expert. Defendants claim that the changed
parts do not affect this specific guitar as it was a “player’s
grade“ guitar...While determining how much can be replaced iIn a
vintage Rickenbacker guitar before it is just a plain old guitar
may be intriguing, this court need not entertain it because an

extensively altered guitar was not one that claimant saw advertised

and not one that he intended to buy*; violation of GBL 349 found)];

Hair Loss Treatment [Mountz v. Global Vision Products, Inc., 3

Misc 3d 171 (“marketing techniques (portrayed) as the modern day
equivalent of the sales pitch of a snake oil salesman*, alleged
misrepresentations of “no known side effects* without revealing
documented side effects “which include cardiac changes, visual
disturbances, vomiting, facial swelling and exacerbation of hair
loss*“; GBL 8 349 claim stated for New York resident “deceived in

New York“)]:;
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Home Heating Oil Price Increases [Matter of Wilco Energy

Corp., 283 AD2d 469 (“Wilco solicited contracts from the public
and, after entering iInto approximately 143 contracts, unilaterally
changed their terms. This was not a private transaction occurring
on a single occasion but rather, conduct which affected numerous
consumers...Wilco’s conduct constituted a deceptive practice. It
offered a fixed-price contract and then refused to comply with its

most material term-an agreed-upon price for heating oil*)];

Home Inspections [In Carney v. Coull Building Inspections,

Inc., 16 Misc3d 1114 the home buyer alleged that the defendant
licensed home inspector “failed to disclose a defective heating
system* which subsequently was replaced with a new “heating unit at
a cost of $3,400“ although the “defendant pointed out in the report
that the hot water heater was “very old“ and “has run past its life
expectancy“. In finding for the plaintiff the Court noted that
although the defendant’s damages would be limited to the $395.00
fee paid and no private right of action existed under the Home
Improvement Licensing Statute, Real Property Law 12-B, the
plaintiff did have a claim under GBL 349 because of defendant’s
“failure..._to comply with RPL Article 12-B* by not including

important information on the contract such as the “inspector’s

licensing information®); Ricciardi v. Frank d/b/a InspectAmerica

Engineering, P.C., 163 Misc2d 337, mod’d 170 Misc2d 777 (civil
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engineer liable for failing to discover wet basement; violation of

GBL 349 but damages limited to fee paid )];

In Vitro Fertilization [Karlin v. IVF America, Inc., 93 Ny2d

282 (misrepresentations of in vitro fertilization rates of

success)];

Insurance Coverage & Rates [Gaidon v. Guardian Life Insurance

Co., 94 NY2d 330 (misrepresentations that “out-of-pocket premium
payments (for life insurance policies) would vanish within a stated

period of time*); Batas v. Prudential Insurance Company of America,

281 AD2d 260 (GBL 349 and 350 claims properly sustained regarding,
inter alia, allegations of failure “to conduct the utilization
review procedures...promised in their contracts*,
“misrepresentation of facts in materials to induce potential
subscribers to obtain defendants” health policies* ); Monter v.

Massachusetts Mutual Life Ins. Co., 12 AD3d 651

( misrepresentations with respect to the terms “Flexible Premium

Variable Life Insurance Policy*); Beller v. William Penn Life Ins.

Co., 8 AD3d 310 (“‘Here, the subject insurance contract imposed a
continuing duty upon the defendant to consider the factors
comprising the cost of insurance before changing rates and to
review the cost of i1nsurance rates at least once every fTive years

to determine if a change should be made...we find that the
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complaint sufficiently states a (GBL 8 349) cause of action®);

Skibinsky v. State Farm Fire and Casualty Co., 6 AD3d 976 (

misrepresentation of the coverage of a “builder’s risk® iInsurance

policy ); Brenkus v. Metropolitan Life Ins. Co., 309 AD2d 1260

(misrepresentations by insurance agent as to amount of life

insurance coverage); Makastchian v. Oxford Health Plans, Inc., 270

AD2d 25(practice of terminating health insurance policies without
providing 30 days notice violated terms of policy and was a
deceptive business practice because subscribers may have believed
they had health insurance when coverage had already been

canceled)];

Insurance; Provision OFf Defense Counsel [Elacqua v.

Physicians” Reciprocal Insurers, 52 AD3d 886 (“This threat of

divided loyalty and conflict of iInterest between the insurer and
the insured is the precise evil sought to be remedied...hence the
requirement that independent counsel be provided at the expense of
the iInsurer and that the insurer advise the insured of this right.
Defendant’s failure to inform plaintiffs of this right, together
with plaintiffs” showing that undivided and uncompromised conflict-
free representation was not provided to them, constituted harm

within the meaning of (GBL) 349')];

Insurance Claims Procedures [Wilner v. Allstate Ins. Co., 71
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AD3d 155 (2d Dep’t 2010) (““the plaintiffs allege...that the
insurance policy, which requires that they protect the defendant’s
subrogation interest while their claim 1s being iInvestigated,
compelled them to institute a suit against the Village before the
statute of limitations expired...In essence, the plaintiffs are
alleging that the defendant purposely failed to reach a decision on
the merits of their insurance claim in order to force plaintiffs to
bring a suit against the Village before the statute of limitations
expired, because, if they did not do so, the defendant could refuse
reimbursement of the claim on the ground that the plaintiffs had
failed to protect the defendant’s subrogation rights...Presumably,
the purpose of this alleged conduct would be to save the defendant
money. . .the plaintiffs have successfully pleaded conduct...which

was misleading in a material way”); Shebar v. Metropolitan Life

Insurance Co., 23 AD3d 858 (““Allegations that despite promises to

the contrary in its standard-form policy sold to the public,
defendants made practice of “not investigating claims for long-term
disability benefits in good faith, in a timely fashion, and in
accordance with acceptable medical standards... when the person
submitting the claim...is relatively young and suffers from a
mental i1llness®, stated cause of action pursuant to (GBL) 8§ 349%);

Makuch v. New York Central Mutual Fire Ins. Co., 12 AD3d 1110

(““violation of (GBL 8§ 349 for disclaiming) coverage under a

homeowner”s policy for damage caused when a falling tree struck
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plaintiff’s home*); Acquista v. New York Life Ins. Co., 285 AD2d 73

(allegation that the insurer makes a practice of inordinately
delaying and then denying a claim without reference to its
viability“”’may be said to fall within the parameters of an unfair

or deceptive practice*); Rubinoff v. U.S. Capitol Insurance Co.,

New York Law Journal, May 10, 1996, p. 31, col. 3 (Yks. Cty.
Ct.)(automobile insurance company fails to provide timely defense

to insured); see also: Kurschner v. Massachusetts Casualty

Insurance Co., 2009 WL 537504 ( E.D.N.Y. 2009 )( * mnappropriate

delays in processing claims, denials of valid claims, and unfair
settlement practices regarding pending claims have all been found
under New York law to run afoul of § 349"s prohibition on deceptive
practices...since plaintiff had pled that defendants delayed,
denied and refused to pay disability income insurance policy claims
and waiver of premium claims is a matter of conduct that amounted
to unfair claim settlement practices that ultimately resulted in
the termination of her benefits, the Court finds that she has
successfTully satisfied the pleading requirement of Section 349 as
it related to deceptive and misleading practices and injuries

incurred therefrom “ )];

Insurance Claims; Steering [ M.V.B. Collision, Inc. V.

Allstate Insurance Company®® (“Mid Island is an auto-body shop. Mid

Island and Allstate have had a long-running dispute over the
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appropriate rate for auto-body repairs. Mid Island alleges that, as
a result of that dispute, Allstate agents engaged in deceptive
practices designed to dissuade Allstate customers from having their
cars repaired at Mid Island and to prevent Mid Island from

repairing Allstate customers” cars”; GBL 349 claim sustained)];

Internet Marketing & Services [Scott v. Bell Atlantic Corp.,

98 NY2d 314 (misrepresented Digital Subscriber Line (DSL )

Internet services); Zurakov v. Register.Com, Inc., 304 AD2d 176

(““Given plaintiff’s claim that the essence of his contract with
defendant was to establish his exclusive use and control over the
domain name “Laborzionist.org® and that defendant’s usurpation of
that right and use of the name after registering it for plaintiff
defeats the very purpose of the contract, plaintiff sufficiently
alleged that defendant’s failure to disclose i1ts policy of placing
newly registered domain names on the “Coming Soon“ page was
material®“ and constitutes a deceptive act under GBL 8§ 349); People

V. Network Associates, 195 Misc2d 384 (“Petitioner argues that the

use of the words “rules and regulations® in the restrictive clause
(prohibiting testing and publication of test results of
effectiveness of McAfee antivirus and firewall software) is
designed to mislead consumers by leading them to believe that some
rules and regulations outside (the restrictive clause) exist under

state or federal law prohibiting consumers from publishing reviews
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and the results of benchmark tests...the language i1s (also)
deceptive because it may mislead consumers to believe that such
clause is enforceable under the lease agreement, when In fact it 1is
not...as a result consumers may be deceived into abandoning their
right to publish reviews and results of benchmark tests*); People

v. Lipsitz, 174 Misc2d 571 (failing to deliver purchased magazine

subscriptions)];

“ Knock-Off “ Telephone Numbers [Drizin v. Sprint Corporation,

3 AD3d 388 (““defendants”’ admitted practice of maintaining numerous
toll-free call service numbers identical, but for one digit, to the
toll-free call service numbers of competitor long-distance
telephone service providers. This practice generates what is called
“fat-fingers® business, i1.e., business occasioned by the misdialing
of the intended customers of defendant’s competing long-distance
service providers. Those customers, seeking to make long-distance
telephone calls, are, by reason of their dialing errors and
defendants” many “knock-off“ numbers, unwittingly placed in contact
with defendant providers rather than their intended service
providers and it is alleged that, for the most part, they are not
advised of this circumstance prior to completion of their long-
distance connections and the imposition of charges in excess of
those they would have paid had they utilized their intended

providers. These allegations set forth a deceptive and injurious
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business practice affecting numerous consumers (under GBL 349 )*)];

Lasik Eye Surgery [Gabbay v. Mandel, New York Law Journal,

March 10, 2004, p. 19, col. 3 (N.Y. Sup.)(medical malpractice and

deceptive advertising arising from lasik eye surgery)];

Layaway Plans [Amiekumo v. Vanbro Motors, Inc., 3 Misc. 3d

1101 (failure to deliver vehicle purchased on layaway plan and
comply with statutory disclosure requirements; a violation of GBL §

396-t i1s a per se violation of GBL § 349)];

Leases, Equipment [Pludeman v. Northern Leasing Systems, Inc.,
40 AD3d 366, aff’d 10 N.Y. 3d 486, 837 N.Y.S. 2d 10 ( 2008 )
(equipment lessees asserted, inter alia, violations of GBL 349
arising from allegations that defendant “purposely concealed three
pages of the four-page equipment lease...the concealment finds
support In the first page...which contains all of the elements that
would appear to form a binding contract including the signhature
line, a personal guaranty and forum selection, jury waiver and
merger clauses, with the only references to the additional pages of
the lease being in very small print... defendants did not provide
plaintiffs with fully executed copies of the leases and overcharged
them by deducting amounts from their bank accounts greater than

those called for by the leases*)]; Sterling National Bank v. Kings
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Manor Estates, 9 Misc3d 1116 (““The defendants ...claim that the

equipment lease was tainted by fraud and deception in the
inception, was unconscionable and gave rise to unjust enrichment...
the bank plaintiff, knowing of the fraudulent conduct, purchased
the instant equipment lease at a deep discount, and by demanding

payment thereunder acted in a manner violating...( GBL 8§ 349 )*“)];

Liquidated Damages Clause [Morgan Services, Inc. v. Episcopal

Church Home & Affiliates Life Care Community, Inc., 305 AD2d 1106

(it i1s deceptive for seller to enter “into contracts knowing that
it will eventually fail to supply conforming goods and that, when
the customer complains and subsequently attempts to terminate the
contract (seller) uses the liquidated damages clause of the
contract as a threat either to force the customer to accept the

non-conforming goods or to settle the lawsuit*)];

Loan Applications [Dunn v. Northgate Ford, Inc., 1 Misc3d 911

(automobile dealer completes and submits loan application to
finance company and misrepresents teenage customer’s ability to

repay loan which resulted in default and sale of vehicle)];

Low Balling [Frey v. Bekins Van Lines, Inc.®*(“Broadly stated,

Plaintiffs claim that Defendants are engaged in a pattern and

practice of quoting lower shipping prices than those ultimately
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charged-a practice referred to as “low-balling” estimates-with the
intent of charging higher amounts. Defendants are also accused of
overcharging their customers (for) a variety of add-on services,
including fuel supplements and insurance premiums on policies that
Defendants are alleged never to have obtained”; GBL 349 and 350

claims stated)];

Magazine Subscriptions [People v. Lipsitz, 174 Misc. 2d 571

(Attorney General “has established that respondent consistently
fails to deliver magazines as promised and consistently fails to
honor his money back guarantees...the Attorney General has
established that the respondent”s business practice is generally “no
magazines, no service, no refunds’, although exactly the contrary is
promised, making the sales promises a deceptive and fraudulent
practice clearly falling within the consumer fraud statutes.
Additionally, by falsely advertising attentive customer services and
disseminating fictitious testimonials, respondent violates [GBL 8
350]. Although some of the specific advertising gimmicks—such as the
disguised source of e-mail messages to group members and the
references to a “club” to which not all would be admitted—were
particularly designed to inspire confidence, the mere falsity of the
advertising content is sufficient as a basis for the false

advertising charge];
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Mislabeling [Lewis v. Al DiDonna, 294 AD2d 799 [pet dog dies

from overdose of prescription drug, Feldene, mislabeled “1 pill

twice daily” when should have been “one pill every other day“)];

Modeling [People v. City Model and Talent Development, Inc.®

(““evidence sufficient to establish, prima facie, that the
respondents violated (GBL 349) by luring at least one potential
customer to their office with promises of future employment as a
model or actor and then, when the customer arrived at the office for
an interview, convincing her, by subterfuge...to sign a contract for
expensive photography services; that they violated (GBL) 350 by

falsely holding CMT out as a modeling and talent agency™)];

Monopolistic Business Practices [Cox v. Microsoft Corp., 8 AD3d

39 ( monopolistic activities are covered by GBL § 349;

“allegations that Microsoft engaged in purposeful, deceptive
monopolistic business practices, including entering Into secret
agreements with computer manufacturers and distributors to inhibit
competition and technological development and creating an
“applications barrier® in its Windows software that...rejected
competitors” Intel-compatible PC operating systems, and that such
practices resulted in artificially inflated prices for defendant’s
products and denial of consumer access to competitor’s innovations,

services and products®“)];
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Mortgages: Misleading Practices [Emigrant Mortgage Co., Inc. v.

Fitzpatrick®(foreclosure action; two affirmative defenses; loan

unconscionable “because the monthly mortgage payments...were in
excess of the (home owner’s) fixed monthly income”; GBL 349 violated
because “the conduct of the plaintiff In extending the subject
loan. . .without determining her ability to repay when a reasonable
person would expect such an established bank...to offer a loan that
he or she could afford was materially misleading...said conduct had
the potential to affect similarly situated financially vulnerable

consumers”); Popular Financial Services, LLD v. Williams, 50 A.D. 3d

660, 855 N.Y.S. 2d 581 ( 2d Dept. 2008 )( foreclosure action;
counterclaim alleging fraudulent inducement to enter mortgage states

a claim under GBL 349 ); Delta Funding Corp. v. Murdaugh, 6 A.D. 3d

571, 774 N.Y.S. 2d 797 ( 2d Dept. 2004 )( foreclosure action;
counterclaims state claims under Truth In Lending Act and GBL 349

)]; See also: Ng v. HSBC Mortgage Corp., 2010 WL 889256 (E.D.N.Y.

2010) (numerous misrepresentations involving home mortgage

transaction; GBL 349 claim stated)];

Mortgages: Improper Fees & Charges [MacDonell v. PHM Mortgage

Corp., 846 N.Y.S. 2d 223 ( N.Y.A.D. ) (mortgagors challenged
defendant’s $40 fee “ charged for faxing the payoff statements “

[which plaintiffs paid] as violations of GBL 349 and RPL 274-a(2)

51



[“mortgagee shall not charge for providing the mortgage-related
documents, provided...the mortgagee may charge not more than twenty
dollars, or such amount as may be fixed by the banking board, for
each subsequent payoff statement“] which statutory claims were
sustained by the Court finding that the voluntary payment rule does

not apply [see Dowd v. Alliance Mortgage Company 2’ (a class of

mortgages alleged that defendant violated Real Property Law [RPL]
274-a and GBL 349 by charging a ““priority handling fee” in the sum
of $20, along with unspecified “additional fees” for providing her
with a mortgage note payoff statement”. The Appellate Division,
Second Department, granted class certification to the RPL 274-a and
GBL 349 claims but denied certification as to the money had and
received causes of action “since an affirmative defense based on the
voluntary payment doctrine...necessitates individual inquiries of

class members’); Dougherty v. North Fork Bank, 301 AD2d 491; see

generally Negrin v. Norwest Mortgage, 263 AD2d 39] and noting that

“To the extent that our decision in Dowd v. Alliance Mortgage Co.,

32 AD3d 894 holds to the contrary it should not be followed*); Kidd

v. Delta Funding Corp., 299 AD2d 457 (** The defendants failed to

prove that their act of charging illegal processing fees to over
20,000 customers, and their failure to notify the plaintiffs of the
existence and terms of the settlement agreement, were not materially

deceptive or misleading®); Walts v. First Union Mortgage Corp., New

York Law Journal, April 25, 2000, p. 26,col. 1 (N.Y. Sup.
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2000) (consumers induced to pay for private mortgage insurance beyond

requirements under New York Insurance Law 8 6503); Trang v. HSBC

Mortgage Corp., USA, New York Law Journal, April 17, 2002, p. 28,

col. 3 (Queens Sup.)($15.00 special handling/fax fee for a faxed
copy of mortgage payoff statement violates RPL 8§ 274-a(2)(a) which
prohibits charges for mortgage related documents and is deceptive as

well); see also: Cohen v. J.P. Morgan Chase & Co., 608 F. Supp. 2d

330 ( E.D.N.Y. 2009 )( “ Because the RESPA claims survives summary
judgment, 1t is now appropriate to determine whether the i1llegality
of a fee does in fact satisfy the “ misleading “ element of § 349
even 1T the fee is properly disclosed. There is authority under New
York law for finding that collecting an illegal fees constitutes a
deceptive business conduct...If 1t 1s found that collection of the
post-closing fee was in fact illegal under RESPA, then ( the ) first

element of 8§ 349 is established “ )];

Mortgages & Home Equity Loans: Improper Closings [Bonior v.

Citibank, N.A., 14 Misc3d 771 (“The Court will set forth below

several “problems® with this closing that might have been remedied
by the active participation of legal counsel for the borrowers as

well for the other participants®“. The Court found that the lenders
had violated GBL 8§ 349 by (1) failing to advise the borrowers of a
right to counsel, (2) use of contradictory and ambiguous documents

containing no prepayment penalty clauses and charging an early
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closing fee, (3) failing to disclose relationships settlement agents
and (4) document discrepancies “ The most serious i1s that the equity
source agreement and the mortgage are to be interpreted under the

laws of different states, New York and California respectively*“)];

Mortgages: Property Flipping [Cruz v. HSBC Bank, N.A., 21 Misc.

3d 1143 (GBL 8§ 349 claim stated “ in which the “plaintiff... alleges
.. .that defendant Fremont engaged in inducing the plaintiff to
accept mortgages where the payments were unaffordable to him;
misrepresenting the plaintiff’s iIncome and assets, failing to
disclose all the risks of the loan and concealing major defects and

illegalities in the home’s structure*)];

Movers; Household Goods [Frey v. Bekins Van Lines, Inc.?®

(“‘Broadly stated, Plaintiffs claim that Defendants are engaged In a
pattern and practice of quoting lower shipping prices than those
ultimately charged-a practice referred to as “low-balling’
estimates-with the intent of charging higher amounts. Defendants are
also accused of overcharging their customers (for) a variety of add-
on services, including fuel supplements and iInsurance premiums on
policies that Defendants are alleged never to have obtained”; GBL

349 and 350 claims stated); Goretsky v. % Price Movers, New York Law

Journal, March 12, 2004, p. 19, col. 3 (N.Y. Civ. 2004)

(“failure to unload the household goods and hold them “hostage“ is a
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deceptive practice under (GBL 8§ 349))];

Packaging [Sclafani v. Barilla America, Inc., 19 AD3d 577

(deceptive packaging of retail food products)];

Packaging; Excessive Slack Fill [Waldman v. New Chapter, Inc.,

2010 WL 2076024 ( E.D.N.Y. 2010 )( *“ In 2009, Plaintiff purchased a
box of Berry Green, a “ Spoonable Whole-Food “...Berry Green comes

in a box that is 6 5/8 inches tall...The box contains a jar that is
5 5/8 inches tall...And the jar itself is only half-filled with the
product...( GBL 349 claim stated in that ) Defendant’s packaging iIs
“ misleading “ for purposes of this motion..._Plaintiff alleges that
packaging “ gives the false Impression that the consumer is buying

more than they are actually receiving “ and thus sufficiently pleads

that the packaging was “ misleading in a material way ““ )].

Pets; Disclosure OFf Rights Under GBL Article 35-D [Rizzo v.

Puppy Boutique, 27 Misc. 3d 117 ( N.Y. Civ. 2010 )( defective puppy

sold to consumer; failure to advise consumer of rights under GBL
Article 35-D which regulates “ Sale of Dogs and Cats ““ deceptive

business practice under GBL 8§ 349 )];

Predatory Lending [Cruz v. HSBC Bank, N.A., 21 Misc. 3d 1143

( “plaintiff... alleges...that defendant Fremont engaged in inducing
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the plaintiff to accept mortgages where the payments were
unaffordable to him; misrepresenting the plaintiff’s income and
assets, failing to disclose all the risks of the loan and concealing
major defects and illegality in the home’s structure “; GBL 349

claim stated “ )];

Price Matching [Dank v. Sears Holding Management Corporation,

59 AD3d 582 (“The complaint alleges that Sears published a policy
promising...to match the “price on an i1dentical branded i1tem with
the same features currently available for sale at another local
retail store’. The complaint further alleges that the plaintiff
requested at three different locations that Sears sell him a flat-
screen television at the same price at which 1t was being offered by
another retailer. His request was denied at the first two Sears
locations on the basis that each store manager had the discretion to
decide what retailers are considered local and what prices to match.
Eventually he purchased the television at the third Sears at the
price offered by a retailer located 12 miles from the store, but was
denied the $400 lower price offered by a retailer located 8 miles
from the store...the complaint states a cause of action under GBL

349 and 350'"); See also: Jermyn v. Best Buy Stores, L.P., 256 F.R.D.

418 (S.D.N.Y. 2009)( certification granted to class action alleging

deceptive price matching in violation of GBL 349); Jay Norris, Inc.,

91 F.T.C. 751 (1978) modified 598 F. 2d 1244 (2d Cir. 1979);
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Commodore Corp., 85 F.T.C. 472 (1975) (consent order).];

Professional Networking [BNI New York Ltd. v. DeSanto, 177

Misc2d 9 (enforcing an unconscionable membership fee promissory

note)];

Privacy [Anonymous v. CVS Corp., New York Law Journal, January

8, 2004, p. 19, col. 1 ( N .Y. Sup. )(sale of confidential patient
information by pharmacy to a third party is “an actionable deceptive

practice* under GBL 349); Smith v. Chase Manhattan Bank, 293 AD2d

598; Meyerson v. Prime Realty Services, LLC, 7 Misc2d 911 (“landlord

deceptively represented that (tenant) was required by law to provide
personal and confidential information, including... social security

number iIn order to secure renewal lease and avoid eviction®“)];

Pyramid Schemes [C.T.V., Inc. v. Curlen, New York Law Journal,

Dec. 3, 1997, p. 35, col. 1 (Yks. Cty. Ct.)(selling bogus “Beat The

System Program* certificates); Brown v. Hambric, 168 Misc2d 502

(selling misrepresented instant travel agent credentials and

educational services)];

Real Estate Sales [Barkley v. Olympia Mortgage Co.?°

(“Plaintiffs, eight African-American first-time home buyers,

commenced (actions) against (defendants) lenders, appraisers,
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lawyers and others, claiming that defendants conspired to sell them
overvalued, defective homes, financed with predatory loans, and
targeted them because they are minorities”; GBL 349 claim

sustained); Gutterman v. Romano Real Estate, New York Law Journal,

Oct. 28, 1998, p. 36, col. 3 (Yks. City Ct.)(misrepresenting that
a house with a septic tank was connected to a city sewer system);

Board of Mgrs. Of Bayberry Greens Condominium V. Bayberry Greens

Associates, 174 AD2d 595 (deceptive advertisement and sale of

condominium units); B.S.L. One Owners Corp. v. Key Intl. Mfg. Inc.,

225 AD2d 643 (deceptive sale of shares in a cooperative

corporation); Breakwaters Townhouses Ass’n. V. Breakwaters of

Buffalo, Inc., 207 AD2d 963 (condominium units); Latiuk v. Faber

Const. Co., 269 AD2d 820 ( deceptive design and construction of home

); Polonetsky v. Better Homes Depot, Inc., 185 Misc2d 282, rev’d 279

AD2d 418, rev’d 97 Ny2d 46 (N.Y.C. Administrative Code 88 20-700 et
seq (Consumer Protection Law) applies to business of buying
foreclosed homes and refurbishing and reselling them as residential
properties; misrepresentations that recommended attorneys were

approved by Federal Housing Authority deceptive)];

Skin Treatment [Barbalios v. Skin Deep Center for Cosmetic

Enhancement, LLC®* (Plaintiff paid $3,520 for skin improvement

treatment procedure “which had allegedly resulted in no discernable

improvement”; the court found ““that defendants had engaged in
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deceptive practices iIn order to mislead plaintiff’; GBL 349, 350

claims sustained; refund awarded)];

Sports Nutrition Products [Morelli v. Weider Nutrition Group,

Inc., 275 AD2d 607 (manufacturer of Steel Bars, a high-protein
nutrition bar, misrepresented the amount of fat, vitamins, minerals

and sodium therein)];

Steering; Automobile Insurance Claims [ M.V.B. Collision, Inc.

V. Allstate Insurance Company®*' (“Mid Island is an auto-body shop.

Mid Island and Allstate have had a long-running dispute over the
appropriate rate for auto-body repairs. Mid Island alleges that, as
a result of that dispute, Allstate agents engaged in deceptive
practices designed to dissuade Allstate customers from having their
cars repaired at Mid Island and to prevent Mid Island from repairing

Allstate customers” cars”; GBL 349 claim sustained)];

Taxes; Improperly Charged [Chiste v. Hotels.Com LP%* (“The crux

of Plaintiffs” allegations stem from what is not disclosed on this
invoice (for the online purchase of hotel accommodations)...Second
Plaintiffs” allege that defendants are charging consumers a higher
tax based the Retail Rate consumers pay Defendants rather than the
Wholesale Rate Defendants pay the hotels. Instead of remitting the

full amount of taxes collected to the hotels, Defendants keep the
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difference between the tax collected and the amount remitted to the
tax authorities...as a profit or fee without disclosing it”; GBL 349

claim sustained)];

Tax Advice [Mintz v. American Tax Relief, 16 Misc. 3d 517, 837

N.Y.S. 2d 841 ( N.Y. Sup. 2007 )(““the second and fourth mailing
unambiguously state that recipients of the ( post ) cards “can be
helped Today“ with their “Unbeatable Monthly Payment Plan(s)“ and
that defendant can stop wage garnishments, bank seizures and
assessment of interest and penalties. These two mailing...make
explicit promises which..._Cannot be described as “puffery“ and

could...be found to be purposely misleading and deceptive®)];

Termite Inspections [Anunziatta v. Orkin Exterminating Co.,

Inc., 180 F. Supp. 2d 353 (misrepresentations of full and complete
inspections of house and that there were no inaccessible areas are

misleading and deceptive)];

Timberpeg Homes [DeAngelis v. Timberpeg East, Inc., 51 AD3d

1175 (*“the complaint alleges that Timberpeg engaged in consumer-
oriented acts by representing itself, through an advertisement...as
the purveyor of a “package” of products and services necessary to
provide a completed Timberpeg home...The complaint...(alleges that

such language and conduct related thereto were) false and misleading
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in that Timberpeg was responsible for only the building supplies for
Timberpeg homes...plaintiffs have stated viable causes of action

under GBL 349 and 350 against defendants™)];

Travel Services [Meachum v. Outdoor World Corp., 235 AD2d 462

(misrepresenting availability and quality of vacation campgrounds);

Vallery v. Bermuda Star Line, Inc., 141 Misc2d 395 (misrepresented

cruise); Pellegrini v. Landmark Travel Group, 165 Misc2d 589

(refundability of tour operator tickets misrepresented)];

Tummy Tighteners [In Johnson v. Body Solutions of Commack, LLC,

19 Misc3d 1131, the plaintiff entered into a contract with defendant
and paid $4,995 for a single “treatment to tighten her stomach area
which lasted 30 minutes wherein the defendant allegedly applied
capacitive radio frequency generated heat to plaintiffs” stomach in
order to tighten post childbirth wrinkled skin ( and according to
plaintiff ) the service had no beneficial effect whatsoever upon her
stomach*. At issue were various representations the essence of which
was (1) the 30 minute treatment “would EImprove the appearance of her
stomach area*, (2) “One using the websites, provided to him or her
by the defendant, will thus be led to believe they are dealing with
medical doctors when they go to Body Solutions...another page of
this site, described “The... Procedure “ as “ available only in the

office of qualified physicians who specialize in cosmetic
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procedures”...the website provided to the plaintiff for reference
promises that treatment will be provided exclusively in a
physician’s office...There 1s no...evidence that the plaintiff was
treated iIn a physician’s or doctor’s office or by a doctor...The
Court finds that the defendant has engaged in deceptive conduct
under ( GBL 349 ) by not treating her in a medical doctor’s office
under the proper supervision of a medical doctor and/or by
representing. . .that she would receive noticeable beneficial results
from a single 30 minute treatment and that the lack of proper
medical involvement and supervision caused the lack of positive

results*)].

TV Repair Shops [Tarantola v. Becktronix, Ltd., Index No: SCR

1615703, N.Y. Civ., Richmond Cty., March 31, 2004 (TV repair shop’s
violation of “ Rules of the City of New York (6 RCNY 2-261 et
seq)...-that certain procedures be followed when a licensed dealer
receives an electronic or home appliance for repair...constitutes a

deceptive practice under (GBL 8§ 349)”)];

Wedding Singers [Bridget Griffin-Amiel v. Frank Terris

Orchestras, 178 Misc2d 71 (the bait and switch of a “40-something

crooner* for the “20-something “Paul Rich” who promised to deliver a
lively mix of pop hits, rhythm-and-blues and disco classics*;

violation of GBL 349)].
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[C] Stating A Cognizable Claim

Stating a cause of action for a violation of GBL 349 is fairly
straight forward and should identify the misconduct which is
deceptive and materially misleading to a reasonable consumer [see

Oswego Laborers” Local 214 Pension Fund v. Marine Midland Bank,

N_.A_., 85 NY2d 20; Wilner v. Allstate Ins. Co., 71 AD3d 155; Andre

Strishak & Assocs., P.C. v Hewlett Packard Co., 300 AD2d 608], which

causes actual damages [see Small v. Lorillard Tobacco Co., 94 Nyad

43 (“To state a claim...a plaintiff must allege that the defendant
has engaged “ “in an act or practice that is deceptive or misleading
in a material way and that plaintiff has been injured by reason
thereof’...Intent to defraud and justifiable reliance by the
plaintiff are not elements of the statutory claim..._.However, proof
that “a material deceptive act or practice causes actual, although
not necessarily pecuniary harm® i1s required to Impose compensatory

damages*); Stutman v Chemical Bank, 95 NY2d 24, 29.

[C.1] Broad Impact On Consumers

The subject misconduct must have ‘“a broad impact on consumers

at large®“ [Osweqgo Laborers” Local 214 Pension Fund v. Marine Midland

Bank, N.A., 85 NY2d 20 ); Wilner v. Allstate Ins. Co., 71 AD3d 155
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( “ Here, the plaintiffs allege...that the insurance policy, which
requires that they protect the defendant’s subrogation interest
while their claim i1s being investigated, compelled them to institute
a suit against the Village before the statute of limitations
expired. This provision, according to the plaintiffs, “ In effect
forces Plaintiffs to litigate a claim on Allstate’s behalf if
Allstate’s iInvestigation of the claim exceeds the statute of
limitations...The plaintiffs allege that this provisions iIs not
unique...but is contained in every Allstate Deluxe Plus Homeowners’
Policy...any consumer holding this policy, whose loss is potentially
attributable to a third party, is required to protect the
defendant’s rights...the conduct complained of has a “ broad impact

on consumers at large “” ); Shebar v. Metropolitan Life Insurance

Co., 23 AD3d 858 (“Plaintiff alleged a specific deceptive practice
on the part of defendant, directed at members of the public
generally who purchased its standard-form policy*“)]®3, does not
involve private disputes®* and constitutes ‘“consumer-oriented

conduct”. See also: M.V.B. Collision, Inc. V. Allstate Insurance

Company®*® (“There is no “magic number”’ of consumers who must be
deceived before conduct can become “consumer oriented’...”Instead
the critical question i1s whether “the acts or practices have a
broad...impact on consumers at large’”); GBL 349 claim sustained);

Nathanson v. Grand Estates Auction Co.* (“The gravamen of

Plaintiff’s Complaint is that the winning bidder (at real estate
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auction) was a shill (a fictitious bidder) acting on behalf of the
Defendant, whose final bid of $5,000,000 was designed either to spur
Plaintiff to increase his bid or to enable Defendant impermissibly
to withdraw the Property from an auction billed as one without a
reserve price...Here, Plaintiff’s Complaint contains a single
factual allegation that the Defendant’s allegedly deceptive conduct
was part of a larger pattern of deception which affects the public

at large”; GBL 349, 350 claims dismissed).

[C.2] Statute Of Limitations

GBL 8 349 claims are governed by a three-year period of

limitations [see Pike v. New York Life Insurance Company, 72 AD3d

1043; State v. Daicel Chemical Industries, Ltd., 42 AD3d 301; Beller

v. William Penn Life Ins. Co. 8 AD3d 310); People v. City Model and

Talent Development, Inc., 29 Misc. 3d 1205(A) (N.Y. Sup. 2010)

(three year statute of limitations); Boltin v. Lavrinovich, 28 Misc.

3d 1217(A) (N.Y. Sup. 2010)(GBL 349 claim time barred); Fathi v.

Pfizer Inc., 24 Misc. 3d 1249 ( N.Y. Sup. 2009 )( * Here, Pfizer has

not sustained i1ts burden of proving that the statute of limitations
has expired on Fathi’s GBL 8§ 349 cause of action “ ); see also: M&T

Mortgage Corp. v. Miller, 2009 WL 3806691 ( E.D.N.Y. 2009 )( * the

statute of limitations period for actions under GBL 349 is three

years “ )].
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[C.3] Stand Alone Claims

A GBL 349 claim “does not need to be based on an iIndependent

private right of action* [Farino v. Jiffy Lube International, Inc.,

298 AD2d 553]. See also: M.V.B. Collision, Inc. V. Allstate

Insurance Company?® (“As Allstate correctly points out, the Second

Circuit has held that “[p]laintiffs cannot circumvent” the lack of a
private right of action under a statute “by claiming [that a
violation of the statute i1s actionable under (GBL) 349".._.Here...
there i1s evidence of a “free-standing claim of deceptiveness’ that
simply “happens to overlap” with a claim under the Insurance
Law. . .the deceptive practices at issue here extend beyond “unfair
claim settlement practices’...or steering...the deceptive practice
at issue here is an alleged retaliatory scheme to dissuade Allstate
insureds from going to Mid Island. The alleged scheme involved not
only “unfair settlement practices”’ and steering but also...alleged
retaliatory totaling of vehicles, defamatory comments and threats
that insureds would “wind up in civil remedies if they took their

car to Mid Island Collision’””).

[C.4] Misconduct Arising From Transactions In New York State

GBL 349 does not apply to claims that do not arise from

transactions in New York State [see Goshen v. Mutual Life Insurance
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Company, 98 N.Y. 2d 314, 746 N.Y.S. 2d 858 ( 2002 ) and Scott v.

Bell Atlantic Corp., 98 N.Y. 2d 314, 746 N.Y.S. 2d 858 ( 2002 )(not

wishing to “tread on the ability of other states to regulate their
own markets and enforce their own consumer protection laws*“ and
seeking to avoid “nationwide, 1f not global application®“ , the Court
of Appeals held that GBL § 349 requires that “the transaction in
which the consumer is deceived must occur in New York*); Ovitz v.
Bloomberg L.P.%® (“Plaintiff, a resident of Illinois was not deceived

in New York State); Morrissey v. Nextel Partners, Inc., 72 AD3d 209

(3d Dept. 2010 )( “ we conclude that plaintiff’s motion for
certification of a New York State class with respect to
certification of a New York State class with respect to the ( GBL 8
349 ) claim of the “ Spending Limit Class “ should have been
granted. However, we decline to certify a multistate class as to
this claim...( GBL 8 349 ) requires the deceptive transaction to
have occurred in New York and, therefore, no viable claim under the
statute would lie for potential class members from outside the state
who were victimized by defendant’s practices “ ); see also Kaufman
v. Sirius XM Radio, Inc., 2010 WL 4674829 (S.D.N.Y. 2010)
(“Plaintiffs have alleged many signals emanating from New York but
have failed to plead the essential act that must have transpired
within the boundaries of the state to maintain a viable suit under
GBL 349; that the deception they allege having experienced occurred

in New York™); Chiste v. Hotels.Com LP* (“The crux of Plaintiffs’
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allegations stem from what is not disclosed on this invoice (for the
online purchase of hotel accommodations)...Second Plaintiffs” allege
that defendants are charging consumers a higher tax based the Retail
Rate consumers pay Defendants rather than the Wholesale Rate
Defendants pay the hotels. Instead of remitting the full amount of
taxes collected to the hotels, Defendants keep the difference
between the tax collected and the amount remitted to the tax
authorities...as a profit or fee without disclosing i1t.._Plaintiffs
here made and paid for their hotel reservations on the Internet from
their respective home states. The alleged deceptive practice...did
not occur when Plaintiffs checked In to the hotels.._except for (one
plaintiff all others) made their hotel reservations outside of New

York); GBL 349 claim sustained); Gunther v. Capital One, N.A., 2010

WL 1404122 ( E.D.N.Y. 2010 )( * Here, the plaintiff contends that he
satisties the standing requirements for Section 349 because some of
his injuries took place in New York. However, the plaintiff does not
describe in his complaint how he was injured In New York...the
plaintiff may assert a claim under Section 349 for out-of-state
deception, as long as it led him to take a related action In New

York * ); Gotlin v. Lederman, 616 F. Supp. 2d 376 ( E.D.N.Y. 2009 )(

“ the deception... occurred In Italy and...would be beyond the reach
of New York”s consumer fraud statute. The plaintiffs have not
proffered evidence to suggest that the defendants engaged iIn

promotional activities or advertising that deceived a consumer in
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New York and resulted In that consumer’s injury “ ); Pentair Water

Treatment (OH) Company v. Continental Insurance Company, 2009 WL

1119409 ( S.-D_N.Y. 2009 )( “ This case arises out of losses
sustained by Plaintiffs in the wake of the outbreak of Legionnaires’
disease aboard a cruise ship In the summer of 1994.._Plaintiffs have
not alleged that the transaction in which they were deceived
occurred in New York and, therefore, have not stated a claim under

GBL 349 * )].

[D] Consumer Oriented Conduct

Where the conduct being complained of is not “a private
contract dispute as to policy coverage” but instead “involves an
extensive marketing scheme that has “a broader iImpact on consumers

at large’%"" (Gaidon v Guardian Life Ins. Co. of Am., 94 NY2d 330,

344 quoting Oswego Laborers® Local 214 Pension Fund v Marine Midland
Bank, at 25), the courts will uphold a suit pursuant to GBL 349.
Thus i1n Gaidon the Court held that the plaintiffs” allegations
stated a cause of action for violation of GBL 349, where the
plaintiffs alleged that the defendants had marketed policies by
giving misleading assurances that, after a certain amount of time,
they would no longer have to pay insurance premiums. These promises
of so called “vanishing” premiums implicated ‘“practices of a

national scope that have generated industry-wide litigation” (id. at
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342)); Merin v. Precinct Developers LLC, 74 A.D. 3d 688, 902 N.Y.S.

2d 821 (1°* Dept. 2010)(GBL 349 dismissed “since it stemmed from a
private contractual dispute between the parties without

ramifications for the public at large™); Cooper v. New York Central

Mutual Fire Insurance Co., 72 A.D. 3d 1556, 900 N.Y.S. 2d 545 (4%

Dept. 2010)(“this is a private contractual dispute, “unique to the

parties’’); Aguaiza v. Vantage Properties, LLC, 69 A.D. 3d 422, 893

N.Y.S. 2d 19 (1°* Dept. 2010)(“private disputes between landlords and
tenants, not consumer-oriented conduct aimed at the public at

large”); Beller v William Penn Life Ins. Co., 8 AD3d 310, 314

[complaint stated a cause of action pursuant to GBL 349 where the
plaintiff alleged that the defendant had improperly raised insurance
rates on i1ts flexible premium life insurance policies because i1t had
failed to consider factors such as improvements in mortality;

Elacqua v Physicians” Reciprocal Insurers, 52 AD3d 886, 888

[allegation that the defendant’s practice of not informing its
insureds that they had the right to choose an i1ndependent counsel
states a cause of action under GBL 349 because it “was not an
isolated iIncident, but a routine practice that affected many

similarly situated insureds” ); Dennenberg v. Rosen, 71 AD3d 187

( “ This case i1nvolves professional services surrounding the design
and implementation of as tax-driven, sophisticated, individual
private pension plan costing millions of dollars..._this is

essentially a private dispute among the parties relating to advice
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that plaintiff received and his particular plan structure, rather
than conduct affecting the consumer public at large “ ).

See also: Barkley v. Olympia Mortgage Co.* (“Plaintiffs, eight

African-American Ffirst-time home buyers, commenced (actions) against
(defendants) lenders, appraisers, lawyers and others, claiming that
defendants conspired to sell them overvalued, defective homes,
financed with predatory loans, and targeted them because they are
minorities..._UH Defendants advertised their services on billboards,
in subways, In newspapers, on television, through a website and with

flyers”; GBL 349 claim sustained); Rodriquez v. It’s Just Lunch

Int”’1, 2010 WL 685009 ( S.D.N.Y. 2010 )( misrepresented dating

services; 1JL1°s Web site and i1ts magazine advertisements were

clearly iIntended to reach the public at large in order to increase
franchise membership. Similarly, insofar as the complaint alleges
the oral misrepresentations made by franchise staff members were

routine and made “ according to the mandatory 1JLI script “ all
staff members were “ required to follow “, the statements
made. . .cannot be considered “ unique to these two parties... or
single shot transactions...Furthermore, with respect to the
overcharging allegation, the New York attorney general’s

determination to conduct his own investigation into this charge,

itself, signals the conduct was consumer-oriented “ ); Corazzini V.

Litton Loan Servicing, LLP, 2010 WL 1132683 ( N.D.N.Y. 2010 )( “ The

only factual allegations in her Complaint pertain to a dispute over
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late fees between the parties...Plaintiff only describes a private

contractual dispute “ ); Kurschner v. Massachusetts Casualty

Insurance Co., 2009 WL 537504 ( E.D.N.Y. 2009 )( “ Where as here a

defendant allegedly enters into “ contractual relationship[s] with
customers nationwide “ via a standard form contract and has
allegedly committed the challenged actions in its dealings with
multiple i1nsureds, such behavior plausibly affects the public
generally.._plaintiff has sufficiently pled the requirement of *

consumer-oriented “ conduct “ )].

[E] Misleading Acts

A plaintiff seeking to state a cause of action under GBL 349
must plead that the challenged act or practice was “misleading In a

material way” (Lonner v Simon Prop. Group, Inc., 57 AD3d 100, 110).

Whether a representation or an omission, the test is whether the
deceptive practice is "likely to mislead a reasonable consumer acting

reasonably under the circumstances™ (Oswego Laborers® Local 214

Pension Fund, 85 NY2d at 25; Moore v. Liberty Power Corp., LLC, 72

A.D. 3d 660, 897 N.Y.S. 2d 723 (2d Dept. 2010)(*“the parties entered
into an agreement for the defendant to supply the plaintiff’s

residence with electricity at a rate of “0.1896" per kWh, which can
only reasonably be interpreted to mean $0.1896 per kWh. The failure

of the agreement to use a currency symbol was not “deceptive or
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misleading 1n a material way””); U.S. Bank National Association v.

Pia, 73 A.D. 3d 752, 901 N.Y.S. 2d 104 (2d Dept. 2010)(failure to

show that “allegedly deceptive acts were “likely to mislead a

reasonable consumer acting reasonably’); Koch v. Acker, Merrall &

Condit Company, 2010 WL 2104250 ( 1°t Dept. 2010 )( purchaser of

counterfeit wines claims that wine auctioneer violated GBL 88 349,

350; “ The “ Conditions of Sale/Purchase’s Agreement “ included iIn

each of defendant’s auction catalogues contains an as 1Is
provision alerting prospective purchasers that defendant “ makes no
express or implied representation, warranty or guarantee regarding
the origin, physical condition, quality, rarity, authenticity, value
( of the wine )...A reasonable consumer, alerted by these
disclaimers, would not have relied, and thus would not have been
misled, by defendant’s alleged misrepresentations concerning the
vintage and provenance of the wine it sells...( GBL 88 349, 350

claims ) lack merit “ ); Morales v. AMS Mortgage Services, Inc., 2010

WL 114794 ( 2d Dept. 2010 )( “ The plaintiff failed to allege or
provide dates or details of any misstatements or misrepresentations
made specifically by Lehman’s representatives to him...or allude to

any damages sustained by him “ ); Wilner v. Allstate Ins. Co., 71

AD3d 155 ( 2d Dept. 2009 )( “ the plaintiffs are alleging that the
defendant purposely failed to reach a decision on the merits of their
insurance claim in order to force the plaintiffs to bring a suit

against the Village before the statute of limitations expired,
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because, 1f they did not do so, the defendant could refuse
reimbursement on the claim on the ground that the plaintiffs had
failed to protect the defendant’s subrogation rights..._Presumably,
the purpose of this alleged conduct would be to save the defendant
money; 1f the plaintiffs initiated the suit, the plaintiffs have to
pay for it, whereas if the defendant initiates its own suit, the cost
will fall upon the defendant...the reasonableness of the plaintiffs’
belief as to their responsibilities under the contract of Insurance
Is a question of fact, and should be determined by the factfinder “

); Andre Strishak & Assocs., P.C. v Hewlett Packard Co., 300 AD2d

608). “Such a test . . . may be determined as a matter of law or

fact (as individual cases require)” (Oswego Laborers®™ Local 214

Pension Fund, 85 NY2d at 26); Nassau County Consolidated MTBE

Products Liability Litigation, 29 Misc. 3d 1219(A) (N.Y. Sup.

2010) (“The chemical MTBE...has been detected in the Long Island
aquifer system, including within the water districts” production
wells.._allegations do not detail the materially misleading or

deceptive acts of defendants™); Reit v. Yelp! Inc., 29 Misc. 3d 713,

907 N.Y.S. 2d 411 (N.Y. Sup. 2010)(*“Yelp’s statement is not

materially misleading to a reasonable consumer’); Held v. Macy’s,

Inc., 25 Misc. 3d 1219 ( West. Sup. 2009 )( “ Plaintiff is
essentially complaining that having purchased three shirts at a
discounted price and having returned one of them, she is entitled to

make a profit on the deal by having the discount attributable to the
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returned shirt paid to her in the form of a credit on her credit
card. . .Because Plaintiff has failed to show that a reasonable
consumer acting reasonably under the circumstances would have been
misled into believing that a $15 off $50 purchase coupon would allow
the Macy’s Cardholder upon his/her return of some or all of the
merchandise purchased, to receive some or all of the value of the
coupon refunded to his/her credit card account, Plaintiff’s GBL 88
349 and 350 ( claims ) are deficient as a matter of law “ ); People

v. Nationwide Asset Services, Inc., 26 Misc. 3d 258 ( Erie Sup. 2009

)( court found that a debt reduction service repeatedly and
persistently engaged in deceptive business practices and false
advertising in violation of GBL 88 349, 350 (1) “ in representing
that their services “ typically save 25% to 40% off “ a consumer’s
total indebtedness “, (2) “ failed to take account of the various
fees paid by the consumer in calculating the overall percentage of
savings experienced by that consumer “, (3) “ failing to honor their
guarantee “, and (4) “ failing to disclose all of their fees “);

Board of Managers of Woodpoint v. Woodpoint Plaza LLC, 24 Misc. 3d

1233 ( Kings Sup. 2009 )( GBL 88 349, 350 “ dismissed for failure to
allege an act or practice that was misleading in a material respect
or allege that plaintiffs relied on false advertisements when
purchasing the condominium units * ).

See also: Verzani v. Costco Wholesale Corporation, 2010 WL

3911499 (S.D.N.Y. 2010)(*“a reasonable consumer would not read the
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label as promising that the package contained sixteen ounces of
shrimp”. In fact the product’s name alone, “Shrimp Tray with Cocktail
Sauce’ suggests that a consumer (at a minimum) is purchasing shrimp

and cocktail sauce”); Woods v. Maytag Co., 2010 WL 4314313

(E.-D_-N.Y. 2010)(gas range oven explodes; “Plaintiff alleges.._Maytag
...expressly warranted to the general public and the Plaintiff,
through the Internet, by advertisement literature and other means
that consumers could safely use the product for the purpose of
cooking...Plaintiff has simply not provided enough factual
information to plausibly suggest that.._Maytag...had knowledge of the
defect or made misrepresentations to induce purchase of the ovens”;

GBL 349 claim not stated); Barkley v. Olympia Mortgage Co.%

(“Plaintiffs, eight African-American first-time home buyers,
commenced (actions) against (defendants) lenders, appraisers, lawyers
and others, claiming that defendants conspired to sell them
overvalued, defective homes, financed with predatory loans, and
targeted them because they are minorities.._UH Defendants advertised
their services on billboards, iIn subways, In newspapers, on
television, through a website and with flyers...despite..._.repeated
representations that their homes would be renovated and repaired,
each home was significantly iIn disrepair, iIn many cases with myriad
defects masked by cosmetic repairs, which defects caused plaintiffs
to incur substantial repair costs...One advertisement promised that

homes would be “Exquisitely Renovated (New Bathrooms, Kitchens,
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Appliances, Etc)” and “Quality Craftsmanship Throughout the Whole
House”...Thus, at a minimum there is a triable issue of fact as to
whether (UH”s) advertisements were objectively misleading”; GBL 349

claim sustained); Rodriquez v. It’s Just Lunch Int”l, 2010 WL 685009

( S.D.N.Y. 2010 )( misrepresented dating services; “ Given the New
York attorney general’s own conclusion, that 1JLI...violated ( GBL
394-c(2)), the plaintiffs’ allegation, the 1JLI...overcharged clients
in violation of state laws, satisfies the materially misleading

element of ( GBL 349 )” ); Kurschner v. Massachusetts Casualty

Insurance Co., 2009 WL 537504 ( E.D.N.Y. 2009 )( *“ inappropriate

delays in processing claims, denials of valid claims, and unfair
settlement practices regarding pending claims have all been found
under New York law to run afoul of § 349"s prohibition on deceptive
practices...since plaintiff had pled that defendants delayed, denied
and refused to pay disability income insurance policy claims and
waiver of premium claims is a matter of conduct that amounted to
unfair claim settlement practices that ultimately resulted i1n the
termination of her benefits, the Court finds that she has
successfully satisfied the pleading requirement of Section 349 as it
related to deceptive and misleading practices and injuries incurred

therefrom “ )]*.
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[F] Injury

The Plaintiffs must, of course, allege an iInjury as a result of

the deceptive act or practice (see Stutman v Chemical Bank, 95 Nyad

at 29). For example, in Ovitz v. Bloomberg L.P., 77 A.D. 3d 515, 909

N.Y.S. 2d 710 (1°* Dept. 2010) the Court held that “Nor did plaintiff
allege actual Injury resulting from the alleged deceptive practices,
since defendants did not commence enforcement proceedings against
plaintiff and are not seeking to collect fees or payments from
plaintiff in connection with the cancellation of his subscription™).

In Baron v. Pfizer, Inc., 42 AD3d 627, the GBL 349 claim was

dismissed because of an absence of actual iInjury [“Without
allegations that...the price of the product was inflated as a result
of defendant’s deception or that use of the product adversely
affected plaintiff’s health.._failed even to allege...that Neurontin
was ineffective to treat her neck pain and her claim that any off-
label prescription was potential dangerous both asserts a harm that
iIs merely speculative and is belied...by the fact that off-label use
Is a widespread and accepted medical practice®“]).

In People v. Pharmacia Corp., 895 N.Y.S. 2d 682 ( Albany Sup.

2010 ) the State alleged that defendant failed to use “ average

wholesale prices and reported instead false and inflated...to the
extent that Pharmacia intentionally inflated the reported prices of

iIts drug prices over time to iIncrease the “ spread “ between

78



published ( average wholesale prices ( AWPs)) and actual acquisition
costs following the Legislature’s adoption of AWP as a basis from
drug reimbursement, i1ts conduct may run afoul of...( GBL 349 ).
Pharmacia may also face liability for misrepresenting the nature of
the pricing data i1t provided to the third-party publishers under

established principles of consumer protection law

In Ballas v. Virgin Media, Inc., 18 Misc3d 1106 aff’d 60 AD3d

712 a class of consumers charged the defendant cell phone service
provider with breach of contract and a violation of GBL 349 in

allegedly failing to properly reveal the top up provisions of the
pay by the minute plan “ known as “Topping up (which) i1s a means by
which a purchaser of Virgin’s cell phone (“Oystr*), who pays by the
minute, adds cash to their cell phone account so that they can
continue to receive cell phone service. A customer may top up by (1)
purchasing Top Up cell phone cards that are sold separately; (2)
using a credit or debit card to pay by phone or on the Virgin Mobile
USA website or (3) using the Top Up option contained on the phone “.

IT customers do not “top up“ when advised to do so they “ would be
unable to send or receive calls*“. The Court dismissed the GBL 349
claim “because the topping-up requirements of the 18 cent per minute
plan were fully revealed In the Terms of Service booklet™).

In Vigiletti v. Sears, Roebuck & Co., Index No: 2573/05, Sup.

Ct. Westchester County, J. Rudolph, Decision September 23, 2005,

aff’d 42 AD3d 497 (a class of consumers alleged that Sears marketed
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iIts Craftsman tools “ as “ Made in USA “ although components of the
products were made outside the United States as many of the tools
have the names of other countries, e.g., “China“ or “Mexico“ diesunk
or engraved iInto various parts of the tools*“. In dismissing the GBL
349 claim the Court found that plaintiffs had failed to prove actual
injury [“no allegations ...that plaintiffs paid an inflated price
for the tools...that tools purchased...were not made In the U.S_A.
or were deceptively labeled or advertised as made in the U.S.A. or
that the quality of the tools purchased were of lesser quality than
tools made in the U.S.A.*“ ] causation [“plaintiffs have failed to
allege that they saw any of these allegedly misleading statements
before they purchased Craftsman tools*] and territoriality [“no

allegations that any transactions occurred in New York State*]).

In Florczak v. Oberriter, 50 A.D. 3d 1440 “ plaintiff alleges

that defendants confused and misled potential consumers by falsely

claiming in their advertisements that they “ manufacture “ and *
make “ baseball bats and that these bats are made i1In Cooperstown-the
birthplace of baseball-when in fact the vast percentage of these
bats are actually manufactured In a factory owned by defendants
located two miles outside of Cooperstown “; no damages shown; no
evidence ““ that the allegedly false advertisements had a deceptive
or misleading impact upon a “” consumer acting reasonably under the

circumstances “” and no “ evidence...that such a consumer purchased

a bat from defendants because they believed the bat was completely
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manufactured within the confines of Cooperstown “ ).

In Kassis Management, Inc. v. Verizon New York, Inc., 29 Misc.

3d 1209(CA) (N.Y. Sup. 2010)(“plaintiff must prove that i1t suffered
an injury and that the injury is related to the deceptive conduct of
defendants™; GBL 349 claim dismissed).

In Weiner v. Snapple Beverage Corp., 2011 WL 196930 (S.D.N.Y.

2011)(“This case concerns whether defendant’s labeling of its teas
and juice drinks as “All Natural’, despite their inclusion of high
fructose corn syrup (HFCS) was misleading to consumers...It 1s
undisputed that Snapple disclosed the use of HFCS on its beverages’
ingredient lists...Snapple represents that it “no longer sells any
products containing HFCS and labeled as “All Natural’.._plaintiffs
have failed to present reliable evidence that they paid a premium
for Snapple’s “All Natural” label ( and hence have failed to prove
they suffered a cognizable injury under GBL 349)”).

In Rodriquez v. 1t’s Just Lunch Int’l, 2010 WL 685009

( S.D.N.Y. 2010 ) the plaintiffs claimed, inter alia, that they were
overcharged for misrepresented dating services; “ to the extent
Rodriquez also alleges she paid a higher price for the dating
service, than she otherwise would have, absent deceptive acts, she
has suffered an actual iInjury and has stated a claim ( under GBL

349 )); Sotheby’s, Inc. v. Minor* the plaintiff claimed a GBL 349

violation because the auctioneer allegedly “ failed to disclose its

economic interest in ( a painting ) The Peaceable Kingdom and
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Carriage in Winter ( relying upon ) New York City Department of
Consumer Affairs (DCA) regulations which require auctioneers to
disclose any interest they have iIn i1tems that are up for auction...
There i1s no logical connection between Sotheby’s failure to disclose
a security interest and any actual or potential iInjury to either

Minor or the public “.

[F-1] Derivative Claims

Derivative claims may not be asserted under GBL 349 [ See City

of New York v. Smokes-Spirits.Com, 12 N.Y. 3d 616 ( 2009 )( * We

reject the City’s assertion that it may state a cognizable section
349(h) claim © simply “ by alleging “ consumer injury or harm to the
public interest “. If a plaintiff could avoid the derivative injury
bar by merely alleging that its suit would somehow benefit the

public, then the very “ tidal wave of litigation “ that we have
guarded against since Oswego would look ominously on the

horizon * ); Nassau County Consolidated MTBE Products Liability

Litigation, 29 Misc. 3d 1219(A) (N.Y. Sup. 2010)(“The chemical

MTBE. . .has been detected in the Long Island aquifer system,
including within the water districts” production wells..._.a plaintiff
may not recover damages under GBL 349 for purely indirect or
derivative losses that were the result of third-parties being

allegedly misled or deceived”)].
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See also: M.V.B. Collision, Inc. V. Allstate Insurance

Company* (“Here...there is evidence of a “free-standing claim of
deceptiveness’ that simply “happens to overlap” with a claim under
the Insurance Law...the deceptive practices at issue here extend
beyond “unfair claim settlement practices”...or steering...the
deceptive practice at issue here is an alleged retaliatory scheme to
dissuade Allstate i1nsureds from going to Mid Island. The alleged
scheme i1nvolved not only “unfair settlement practices” and steering
but also...alleged retaliatory totaling of vehicles, defamatory
comments and threats that insureds would “wind up in civil remedies
iIT they took their car to Mid Island Collision”...In sum, given that
Mid Island’s alleged iInjuries occurred as a direct result of the
alleged deceptive practices directed at consumers, iIts Injuries were
not “solely as a result of injuries sustained by another

party’...and are therefore not derivative™).

[G] Preemption

GBL 349 may or may not be preempted by federal statutes [see

People v. First American Corp.* (“The (AG) claims that defendants
engaged 1In fraudulent, deceptive and illegal business practices by
allegedly permitting eAppraisallT residential real estate appraisers
to be 1nfluenced by nonparty Washington Mutual, Inc. (WaMu) to

increase real estate property values on appraisal reports in order
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to inflate home prices: We conclude that neither federal statutes
[Home Owners” Loan Act of 1933(HOLA) and Financial Institutions
Reform, Recovery and Enforcement Act of 1989(FIRREA)] nor the
regulations and guidelines implemented by the Office of Thrift
Supervision (OTS) preclude the (AG) from pursuing (this
action)...the (AG also) has standing to pursue his claims pursuant
to (GBL) 349...defendants had implemented a system (allegedly)
allowing WaMu’s loan origination staff to select appraisers who
would improperly inflate a property’s market value to WaMu’s desired

target loan amount™); Merin v. Precinct Developers LLC, 74 A.D. 3d

688, 902 N.Y.S. 2d 821 (1°* Dept. 2010)(“To the extent the offering
can be construed as directed at the public, the section 349 claim is
preempted by the Martin Act”).

See also Okocha v. HSBC Bank USA, N.A., 2010 WL 1244562

( S.D_.N.Y. 2010 )( “ Plaintiff alleges that defendants violated

( GBL ) 349 by (1) failing to maintain and follow reasonable
procedures to ensure the accuracy of the information they
reported...All of these allegations appear to fall squarely within
the subject matter of Section 1681s-2 ( of the Fair Credit Reporting

Act )...and therefore are preempted “ ); McAnaney v. Astoria

Financial Corp., 665 F. Supp. 2d 132 (E.D.N.Y. 2009)( consumers

challenge the imposition of a variety of mortgage fees including
closing fees, satisfaction fees, discharge fees, prepayment fees (

or penalties ) refinance fees (or penalties)
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and so forth; GBL 349 claims not preempted by Home Owners” Loan Act
( HOLA ) * because it is being asserted as a type of “contract and
commercial law” and i1ts application in this case does not “more than

incidentally impact lending operations” pursuant to 12 C.F.R. 8

560.2(c)(1) “ )]-

[H] Recoverable Damages

Under GBL 349 consumers may recover actual damages in any
amount, treble damages under GBL 349(h) up to $1,000 [see Teller

v. Bill Hayes, Ltd., 213 AD2d 141; Hart v. Moore (155 Misc2d 203);

see also: Nwagboli v. Teamworld Transportation Corp., 2009 WL

4797777 ( S.D.N.Y. 2009 )( “ the court may, In Its discretion
increase a plaintiff’s damages award to not more than $1,000, and
award reasonable attorney’s fees, “ 1If the court finds the
defendant willfully or knowingly violated this section’*)] and

both treble damages and punitive damages [see Volt Systems

Development Corp. v. Raytheon Co., 155 AD2d 309; Bianchi v. Hood,

128 AD2d 1007; Wilner v. Allstate Ins. Co., 71 AD3d 155 ( “ Under

( GBL 349(h) ) consumers may recover...treble damages...up to
$1,000...they allege that the defendant intentionally did not
reach a final decision on their claim, so as to force them to
commence a suit against the Village. ITf that is true...such

conduct may be considered to be so flagrant as to transcend
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mere carelessness “”...the plaintiffs” claim for punitive damages

should not be dismissed “); Blend v. Castor, 25 Misc. 3d 1215 (

Watertown City Ct. 2009 )( “ Ms. Castor ( wrongfully withheld )
Mr. Dase’s security deposit and then ( offered ) a bogus claim for
damages i1n her counterclaim.._under GBL 349(h) ( the Court )
awards in addition to the $500 in damages an increase of the award
by $500 resulting in a total judgment due of $1,000 together with

costs of $15.00 ““ ); Miller v. Boyanski, 25 Misc. 3d 1228 (

Watertown City Ct. 2009 )( failure to return security deposit;

additional damages of $1,000.00 awarded pursuant to GBL § 349(h)

J]1-

4] False Advertising: G.B.L. 8 350

Consumers who rely upon false advertising and purchase
defective goods or services may claim a violation of G.B.L. § 350

[ Scott v. Bell Atlantic Corp.% ( defective “ high speed *

Internet services falsely advertised ); Card v. Chase Manhattan

Bank*® ( bank misrepresented that its LifePlus Credit Insurance
plan would pay off credit card balances were the user to become
unemployed )]. G.B.L. 8 350 prohibits false advertising which “
means advertising, including labeling, of a commodity...if such
advertising is misleading 1In a material respect...( covers

)....representations made by statement, word, design, device,
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sound...but also... advertising ( which ) fails to reveal facts
material “*°. G.B.L. 8 350 covers a broad spectrum of misconduct

[ Karlin v. IVF America® ( “ ( this statute ) on ( its ) face

appl(ies) to virtually all economic activity and ( its )
application has been correspondingly broad “ )].
Proof of a violation of G.B.L. 350 is straightforward, i.e.,

“ the mere falsity of the advertising content is sufficient as a

basis for the false advertising charge [ People v. Lipsitz® (

magazine salesman violated G.B.L. § 350; “ ( the ) ( defendant’s )

business practice is generally “ no magazine, no service, no
refunds “ although exactly the contrary is promised “ ); People v.
McNair *2 ( “ deliberate and material misrepresentations to parents
enrolling their children in the Harlem Youth Enrichment Christian
Academy. . .thereby entitling the parents to all fees paid ( in the
amount of $182,393.00 ); civil penalties pursuant to G.B.L. 350-d
of $500 for each deceptive act or $38,500.00 and costs of
$2,000.00 pursuant to CPLR 8§ 8303(a)(6) with the re-aging of

consumers” accounts, Supreme Court justified that penalty by

finding the practice “ particularly abhorrent “” )].

4_.1] Reliance Must Be Proven

However, unlike a claim under G.B.L. 8 349 plaintiffs must

prove reliance on false advertising to establish a violation of
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G.B.L. 8 350 [ In Berkman v. Robert’s American Gourmet Food,

Inc.>, ( a class of consumers of Pirate’s Booty, Veggie Booty and

Fruity Booty brands snack food alleged defendant’s advertising **
made false and misleading claims concerning the amount of fat and
calories contained iIn their products “. Noting that certification

of a settlement class requires heightened scrutiny [ “ where a
class action is certified for settlement purposes only, the class
prerequisites ...must still be met and indeed scrutinized “ ]*,
the Court denied class certification to the GBL 350 claim because

individual issues of reliance predominated [ “ common reliance on
the false representations of the fat and caloric content...cannot
be presumed ( in GBL 350 claims ) “ ]°°, but noted that
certification of the GBL 349 claim may be appropriate 1t limited

to New York residents [ “ causes of action predicated on GBL 349
which do not require reliance ( may be certifiable but ) a
nationwide class certification is inappropriate “ ]*°.

In Morrissey v. Nextel Partners, Inc., 72 AD3d 209 ( 3d

Dept. 2010 ) the Court denied class certification to a GBL § 350
claim because “ such a claim would require individualized
proof..._.such as whether individual class members relied upon or
were even aware of the allegedly false advertisements when
purchasing their cell phone plan from defendant...a variety of
factors influenced their decision to purchase defendant’s

services...such that reliance will not be presumed **
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In Held v. Macy’s, Inc., 25 Misc. 3d 1219 ( West. Sup. 2009 )

the Court noted that “ While there is no requirement that the
Plaintiff allege reliance on Defendant’s deceptive practices In a
GBL § 349 claim...to state a claim under GBL 8§ 350, Plaintiff must
allege reliance on the false advertisement “ ).

See also: Pelman v. McDonald’s Corp.%( G.B.L. 8 350 requires

proof of reliance ); Leider v. Ralfe® ( G.B.L. 8§ 350 requires

proof of reliance ); Gale v. International Business Machines

Corp.*°( “ Reliance is not an element of a claim under ( G.B.L. §
349 )...claims under ( G.B.L. 8 350 )...do require proof of

reliance “ )].

4_.2] Debt Reduction Services

In People v. Nationwide Asset Services, Inc., 26 Misc. 3d

258 ( Erie Sup. 2009 ) the Court found that a debt reduction
service repeatedly and persistently engaged in deceptive business
practices and false advertising in violation of GBL 88 349, 350
(1) “ iIn representing that their services “ typically save 25% to
40% off “ a consumer’s total indebtedness *““, (2) *“ failed to take
account of the various fees paid by the consumer in calculating
the overall percentage of savings experienced by that consumer “,

(3) “ failing to honor their guarantee “, and (4) “ failing to

disclose all of their fees “)].
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4_3] Packaging; Excessive Slack Fill

In Waldman v. New Chapter, Inc., 2010 WL 2076024 ( E.D_.N.Y.

2010 ) the Court found that plaintiffs stated claims for the

violation of GBL 88 349, 350 arising from defendant’s use of

excessive “ slack fill packaging. “ In 2009, Plaintiff purchased

a box of Berry Green, a “ Spoonable Whole-Food “...Berry Green
comes in a box that is 6 5/8 inches tall...The box contains a jar
that 1s 5 5/8 inches tall.._And the jar i1tself is only half-filled
with the product...( GBL 349 claim stated in that ) Defendant’s
packaging is “ misleading “ for purposes of this motion...

Plaintiff alleges that that packaging gives the false impression

that the consumer is buying more than they are actually receiving

and thus sufficiently pleads that the packaging was misleading
In a material way “.
In addition, plaintiffs also state a claim for violation of

GBL 8 350. “ As an initial matter ( GBL 350 ) expressly defines *

advertisement “ to include labeling “. Thus the statute includes
claims made on a product’s package. In addition...excessive slack

fill states a claim for false advertising ( see Mennen Co. V.

Gillette Co., 565 F. Supp. 648, 655 ( S.D_N.Y. 1983 ).

4_.4] Bus Services
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In People v. Gagnon Bus Co., Inc., 30 Misc. 3d 1225(A)( N.Y.

Sup. 2011 ) a bus company violated GBL 349, 350 by promising to
use new school buses and provide to students “safe, Injury-free,
reliable and affordable transportation for Queen’s students” and
failing to do so and failing to return fees collected for said

services.

4._.4] Unlawful Use OFf Name Of Nonprofit Organization

G.B.L. 8 397 provides that “ no person...shall use for
advertising purposes...the name...of any non-profit corporation
...without having first obtained the written consent of such non-

profit corporation “. In Metropolitan Opera Association, Inc. v.

Figaro Systems, Inc.® the Met charged a New Mexico company with
unlawfully using 1ts name i1n advertising promoting its

“ ¢ Simultext “ system which defendant claims can display a
simultaneous translation of an opera as it occurs on a stage and
that defendant represented that its system is installed at the

Met “ )].

4_5] Modeling

In People v. City Model and Talent Development, Inc.® The

court found the “evidence sufficient 