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Forum Selection Clauses in Travel Contracts:
Should Adequate Notice Be Reqmred‘?

By Hon. Thomas A. Dickerson

.  Introduction

Generally, in state and federal courts in the United
States, the defendants in a lawsuit may seek to have the
case dismissed or transferred on the grounds that there is
another forum which is more convenient. This doctrine,
known as forum non conveniens, is a standard procedural
defense [such as a lack of personal jurisdiction] which
recognizes that the situs of the accident, the location of wit-
nesses and evidence, the existence of an adequate alterna-
tive forum, and other factors may require that the lawsuit
be adjudicated in a forum different from the one chosen by
the plaintiff.!

II.  Importance of a Forum Selection Clause

Forum selection clauses (FSCs) are important to
defendants since forcing injured travelers to pursue their
claims in distant and foreign forums, with legal systems
(e.g.. no contingency fees) and laws not necessarily as
accommodating as those in the United States, may chill
the enthusiasm of injured travelers to pursue their claims.
A particularly important factor in a forum non conveni-
ens analysis is whether the plaintiff has “consented” to a
change of forum based upon the existence of a FSC in the
travel contract, which states, in essence, that any and all
claims against the purveyor of the travel service must be
brought before a court in a specific forum; typically, where
the accident took place or where the travel purveyor is
headquartered.?

Hl. Cruise Passenger Contracts

FSCs got their start in the cruise industry and are
still used in passenger contracts, requiring that all cruise
passenger lawsuits be brought in locales in which a cruise
company may be headquartered, such as Broward County,
Florida, or New York, New York, or Seattle, Washington.
Generally, such clauses are enforceable under appropriate
circumstances, such as adequate notice and fairness.

IV. FSCs Gain Popularity

Recently, other purveyors of travel services, such as
hotels,* ski resorts,” tour operators,® Internet travel sellers,”
helicopter manufacturers railroads,” resort time share
facilities,? para-gliding companies,'! and scuba diving
companies,'2have used FSCs in their travel contracts.

V. Florida’s Case Law

In several cases involving accidents at the Atlantis Par-
adise Island Resort (Atlantis) in the Bahamas, the federal
courts in Florida have advanced the salutary concept that a
consumer of travel services should be given sufficient ad-
vance notice of a FSC to be able to reject the travel contract

in which it appears. As noted by the Court in Cleveland .
Kerzner International Resorts, Inc.,

The Eleventh Circuit' has adopted a
two-part “reasonable communicativeness”
test for this analysis. The Court looks first
to the clause’s physical characteristics
[visibility based on print size and location
in travel contract] to determine whether
the (FSC) was hidden or ambiguous, and
second to “whether the plaintiffs had the
ability to become meaningly informed of
the clause and to reject its terms.”

VI. The Sun Trust Case

The first case addressing this issue was Sun Trust Bank
v. Sun International Hotels, Limited,'*in which an infant tour-
ist was killed while snorkeling at a resort in the Bahamas.
The Sun Trust Court rejected the application of a Bahamas’
FSC in the hotel guest registration document.

The extrinsic circumstances indicating the
plaintiff’s ability to become meaningfully
informed and to reject the contractual '
terms at stake are equally important in
determining enforceability.... A forum
selection clause is not fundamentally fair if
it is shown that the resisting party was not
free to reject it with impunity....°

Here, while Atlantis guests may have been afforded
sufficient opportunity to read the forum selection clause
(upon arrival), they had no objectively reasonable oppor-
tunity to consider and reject it. It is undisputed that (the
consumer) was not told when she made her reservations
that she would be required to sign the clause. This rule has
been followed in subsequent Florida cases.!¢

VIi. Prior Visits

If the traveler has previously visited the hotel and
signed the guest registration form containing an FSC, then
the courts in Florida have found that the adequate advance
notice requirement has been satisfied.'”

VIiil. Emails

If the travel purveyor sends emails advising the trav-
eler of the existence of the FSC in a guest registration form
which must be signed upon arrival, then Florida courts
may find adequate advance notice.!®

IX. Informing Travel Agents

If the travel purveyor informs the consumer’s travel
agent of the existenice and applicability of a FSC, then
Florida courts may find adequate advance notice."
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X. New York Case Law

The courts in New York State have taken a different
approach by enforcing FSCs in travel cases without any
requirement that there be some form of advance notice of
the applicability of a FSC before arriving at the resort.2)

X1. Conclusion

FSCs can have a dramatic effect upon the injured
traveler’s ability to prosecute those travel purveyors
which may be responsible for his or her injuries. Travelers
are well-advised to determine, before purchasing specific
travel services, whether they may be bound by a FSC.
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