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In two previous articles1 we examined the emerging apartment

[Airbnb2] and ride hailing car service [Uber3 and Lyft4] sharing

economy in New York City. During the last year, Uber, Lyft and

Airbnb have had a significant economic impact upon New York

City’s car service industry5, inspiring both opposition from the

yellow taxi industry and competition from new ride sharing

companies such as “Chariot for Women”6, and the hotel industry

which recently issued a report7 discussing a wide range of New

York City lodging industry impacts that exist due to the

existence of the Airbnb and estimated a $2 billion negative

impact8. Uber may now have the market power to drive its

competitors out of business9 by dramatically reducing its

driver’s fees although not without protest from drivers10.

1 Thomas A. Dickerson and Sylvia O. Hinds-Radix are Associate
Justices of the Appellate Division, Second Department of the New
York State Supreme Court. Justice Dickerson is also author of
Travel Law, Law Journal Press (2016).
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Lawsuits & Settlements

 

While Airbnb, Uber and Lyft are immensely popular with

consumers11 worldwide their existence in any given locale is

problematic. In some cities these sharing economy juggernauts are

banned12, in others they are limited and subject to an occasional

riot13 and in others they are welcomed with open arms14. As

Airbnb, Lyft and Uber have evolved from revolutionaries of the

sharing economy to nearly accepted transportation and short term

rental institutions, so too have the number and scope of lawsuits

brought against them. These lawsuits, primarily, brought in

federal Courts in the Northern District of California15 and the

Eastern District of New York16 have generated substantial legal

fees and most recently significant settlements17. This article

reviews recent antitrust litigation involving Uber’s pricing

algorithm and ongoing actions by the New York State Attorney

General to monitor Uber and Airbnb in New York City.

Price Fixing Conspiracy

In Meyer v. Kalanick18, a price fixing class action, the

plaintiffs allege that Mr. Kalanick (Uber Technologies, Inc. CEO

and co-founder and occasional Uber driver) is stifling price

competition amongst Uber drivers to the detriment of Uber riders
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in violation of Section 1 of the Sherman Antitrust Act and New

York’s antitrust statute, General Business Law 340 (Donnelly

Act). The Meyer Court noted that Uber, founded in 2009...produces

an application for smartphone devices (the Uber App) that matches

riders with drivers (call ‘driver-partners”). Uber states that it

is not a transportation company and does not employ drivers...

Through the Uber App, users can request private drivers to pick

them up and drive them to their desired location. Uber

facilitates payment of the fare by charging the user’s credit

card or other payment information on file. Uber collects a

percentage of the fare as a software licensing fee and remits the

remainder to the driver. 

Resale Price Maintenance

In a technologically modern variation of resale price

maintenance the Court noted that drivers using the Uber app do

not compete on price and cannot negotiate fares with drivers for

rides. Instead, drivers charge the fares set by the Uber

algorithm. Though Uber claims to allow drivers to depart downward

from the fare set by the algorithm, there is no practical

mechanism by which drivers can do so. Uber’s ‘surge pricing’

model, designed by Mr. Kalanick, permits fares to rise up to ten

times the standard fare during times of high demand. Plaintiff
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alleges that the drivers have a ‘common motive to conspire’

because adhering to Uber’s pricing algorithm can yield supra-

cometitive prices and that if the drivers were acting

independently instead of in concert, ‘some significant portion’

would not agree to follow the Uber pricing algorithm. Plaintiff

further claims that the drivers ‘have had many opportunities to

meet and enforce their commitment to the unlawful agreement.

The Relevant Market

The Court also found that “Plaintiff alleges that Uber

competes in the ‘relatively new mobile app-generated ride-share

service market’ of which Uber has an approximately 80 percent

market share...Lyft has only a 20 percent market share...

Although, plaintiff contends, neither taxis nor traditional cars

for hire are reasonable substitutes for mobile ap-generated ride-

share service, Uber’s own experts have suggested that in certain

cities in the U.S. Uber captures 50 percent to 70 percent of

business customers in the combined market of taxis, cars for hire

and mobile-app generated ride-share services.

Horizontal Price Fixing

Antitrust law distinguishes between Horizontal and vertical
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price restraints. As noted by the U.S. Supreme Court in Leegin

Creative Leather Products, Inc. v. PSKS, Inc.19 “Restraints that

are per se unlawful include Horizontal agreements among

competitors to fix prices” while “[v]ertical price restraints are

to be judged according to the rule of reason”. In Meyer the

“plaintiff alleges that Uber drivers agree to participate in a

conspiracy among themselves when they assent to the terms of

Uber’s written agreement (and) agree to collect fares through the

Uber App which sets fares for all Uber drivers according to the

Uber pricing algorithm”. As such, it is alleged, Uber drivers

forgo competition in which they would otherwise have engaged

because they ‘are guaranteed that other Uber drivers will not

undercut them on price’”. Hence, it is alleged Uber drivers have

a “common motive to conspire”. Defendant argues, however, that

“drivers’ individual decisions to enter into contractual

arrangements with Uber constitute mere independent action and

does not rise to the level of a conspiracy.

Hub-And-Spoke Conspiracies

As noted by the Second Circuit in United States v. Apple,

Inc.20 “Courts have long recognized the existence of ‘hub-and-

spoke’ conspiracies in which an entity at one level of the market

structure, the ’hub’ coordinates an agreement among competitors
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at a different level, the ‘spokes’. These arrangements consist of

both vertical agreements between the hub and each spoke and a

Horizontal agreement among the spokes to adhere to the [hub’s]

terms, often because the spokes would not have gone along with 

[vertical agreements] except on the understanding that the other

[spokes] were agreeing to the same thing”. Based upon this

standard the Meyer Court found that plaintiffs have plausibly

alleged a conspiracy (motivated by) the “drivers’ ability to

benefit from reduced price competition with other drivers by

agreeing to Uber’s Driver Terms.

Vertical Price Fixing

Noting that the allegations were “sparse” the Meyer Court

still found that a vertical conspiracy between Mr. Kalanick and

Uber drivers was adequately alleged in that “‘[a]ll of the

independent driver-partners have agreed to charge the fares set

by Uber’s pricing algorithm’ and that Mr. Kalanick designed this

business model” 

Uber Privacy Probe

The New York State Attorney General (NYAG) has continued to

vigorously monitor the activities of Airbnb, Uber and Lyft in New
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York City. Recently, Uber and the AG entered into an Assurance Of

Discontinuance (Assurance)21 wherein it was noted that the NYAG

“commenced an investigation pursuant to, inter alia, Executive

Law 63(12) and General Business Law (GBL) 349(b). The Assurance

ends the AG’s investigation into allegations “that Uber displayed

riders’ personal information in an aerial view internally known

as ‘God View’ and into a data breach where drivers’ names and

license numbers were accessed by an unauthorized third party...

Uber must (henceforth) encrypt rider’s GPS information and adopt

authentication measures before any employee can access riders’

sensitive personal information”22. Uber will also pay a $20,000

penalty for not providing timely notice to drivers of the data

breach.

Identifying Airbnb Hosts

As for Airbnb the NYAG has repeatedly sought data

identifying hosts in an effort to determine whether and 

to what extent “Airbnb (is) a platform for so-called illegal

hotel operators, who use it to skirt local housing and hotel

restrictions to regularly rent properties to travelers”23. It has

been noted24 “While short-term rental transactions via Airbnb

provide clear financial benefit for both sides of the
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transaction, further analysis reveals another inescapable fact:

most Airbnb transactions involving New York City residential

apartments appear to violate the law. The most significant law

implicated by short-term rentals in New York City residential

apartments via Airbnb is Multiple Dwelling Law (MDL) 4(8)(A)...

Most Airbnb transactions in New York City-72 percent of booking

between 2010 and June 2014, according to the Attorney General

Report25 appear to have violated the law, in so far as they

involved the rental of an entire apartment for less than 30 days

in violation of MDL 4(8)”

Airbnb Trove Of Data

In December of 2015 Airbnb released a “trove” of home-

sharing data seeking to demonstrate “that a majority (75%) of New

York City hosts do not have large numbers of properties to rent

out...The typical annual host income is roughly $5,100, according

to the data”26. By releasing this data Airbnb sought to

demonstrate that it is doing its best to prevent illegal hotels

from using its rental platform, a major concern of the AG. The

average annual host income implies that most hosts are individual

homeowners, coop owners and apartment dwellers. Although Airbnb’s

data dump has been subject to some criticism27, it still
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1. See Dickerson & Hinds-Radix, Apartment and Car Sharing: A
Disruptive Internet Revolution, N.Y.L.J., August 12, 2014 and
Dickerson & Cohen, Taxis and Ride-Sharing: Meeting New York
City’s Car Service Needs, N.Y.L.J., July 30, 2015.

2.  Airbnb is a short-term home or apartment rental company that
matches 2 million hosts worldwide with tourists who want to rent
them in 34,000 cities in 190 countries.

3. Uber offers car services and pays drivers to supply and drive
their own cars. Passengers order car service by using a
smartphone app to locate an available Uber vehicle.

4. Lyft competes with Uber and dresses its cars with a distinctive
pink moustache.

5.  See Joshi, supra (“The existing car service industry in New
York City consists of approximately 70,000 for-hire vehicles
including black and livery cars; of these, some 26,000 are

represents an effort to accommodate the NYAG it his efforts to

protect the public.

Conclusion

Airbnb, Uber and Lyft and the sharing economy in New York

City have been enthusiastically received by consumers and are

here to stay. On the other hand regulators and the NYAG are 

needed to monitor the continuing development of these newly

created and innovative institutions.
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