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THE COURT ANNOUNCES THE FOLLOW NG DECI SI ONS:

Mazzarelli, J.P., Friedman, Catterson, Manzanet-Daniels, Roman, JJ.

5229 In re Scott Liden, | ndex 400532/ 09
Petitioner- Appel | ant,

- agai nst -

El i zabet h Devane, etc., et al.,
Respondent s- Respondent s.

St even Banks, The Legal A d Society, New York (Robert C. Newran
of counsel), for appellant.

Eric T. Schneiderman, Attorney CGeneral, New York (Alison J.
Nat han of counsel), for respondents.

Appeal from order and judgnent (one paper), Suprene Court,
New York County (Marilyn Shafer, J.), entered Septenber 25, 2009,
whi ch denied as untinely the petition seeking, anong ot her
t hi ngs, annul ment of the Board of Exam ners of Sex O fenders’
determ nation, dated July 17, 2007, that, pursuant to the Sex
O fender Registration Act (Correction Law, article 6-C
petitioner is required to register as a sex offender based on an

out -of -state conviction, and granted respondents’ cross notion to



dismss this CPLR article 78 proceedi ng, unani nously di sm ssed,
W t hout costs, as academ c (see People v Liden, _ Ny3d __, 2012
NY Slip Op 03473 [2012]).

THI'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

Mww\gomﬂ—

DEPUTY CLERK




Andrias, J.P., Friedman, Sweeny, Renw ck, Ronman, JJ.

5363- Adm ral | nsurance Conpany, | ndex 600848/ 09
5364 Pl aintiff-Appell ant-Respondent,
- agai nst -

Aneri can Enpire Surplus Lines
| nsur ance Conpany,
Def endant - Respondent - Appel | ant,

Scot t sdal e | nsurance Conpany,
Def endant - Respondent .

Coughlin Duffy LLP, New York (Justin N. Kinney of counsel), for
appel | ant - respondent .

L’ Abbat e, Bal kan, Colavita & Contini, L.L.P., Garden City
(Richard P. Byrne of counsel), for respondent-appellant.

Kei del , Wl don & Cunni ngham LLP, Wite Plains (Debra M Krebs of
counsel ), for respondent.

Order, Suprene Court, New York County (Edward H. Lehner,
J.), entered on or about Decenber 29, 2009, which, to the extent
appealed fromas limted by the briefs, granted the notion by
def endant Scottsdal e | nsurance Conpany (Scottsdale) for summary
j udgnment declaring that Scottsdale is not obligated to reinburse
plaintiff Admral |nsurance Conpany (Admral) for any portion of
Admral’s contribution to the settlenent of the underlying
action, granted the cross notion of defendant Anerican Enpire

Sur pl us Lines Insurance Conpany (AEl) to the extent of declaring



that AEl is not obligated to reinburse Admral for any portion of
Admral’s contribution to the settlenent of the underlying
action, inplicitly denied AElI's cross notion to the extent it
sought summary judgnent declaring it entitled to be reinbursed by
Admi ral for $433,333 of AElI’'s contribution to the settl enent of
the underlying action, and denied Admral’s cross notion for
sumary judgnent declaring it entitled to be reinbursed by AEl
for $566,667 of Admiral’s contribution to the settlenent of the
underlying action and to be rei nbursed by Scottsdale for $300, 000
of Admral’s contribution to the settlenent of the underlying
action, unaninously nodified, on the law, to deny Scottsdale’s
notion and AElI’s cross notion in their entirety and to grant

Adm ral summary judgnment declaring that Admral’s insured, Cross
Country Contracting, LLC (Cross Country), was entitled to
coverage with respect to the underlying action as an additional

i nsured under the primary policy issued by AEl to B&R Rebar

Consul tants, Inc. (B&R) and under the excess policy issued by
Scottsdale to B&R, and further declaring that Admral is entitled
to reinbursement for its contribution to the settlenment of the
underlying action in the amount of $566,667, plus interest, from
AEl, and in the anpunt of $150,000, plus interest, from
Scottsdal e, and otherwi se affirmed, with costs to Admral agai nst
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AEl and Scottsdale, each of which shall pay half of the costs.

Nonparty Cross Country, the concrete superstructure
contractor on a Manhattan construction project, subcontracted the
steel reinforcing work to nonparty B&R.  On Cctober 19, 2005, a
B&R enpl oyee naned Li Xiong Yang was wor ki ng on the project,
follow ng the B&R foreman’s instructions to straighten rebar
dowel rods extending fromthe concrete flooring to enable the
attachnment of pre-fornmed concrete to the rods to create a wall.
Wil e engaged in this work for B&R, Yang was struck by falling
pl ywood, sustaining serious injuries. Yang and his wfe
subsequent|ly comenced the underlying personal injury action
agai nst Cross Country and others in Suprene Court, Kings County.
B&R was not brought into the underlying action as a third-party
def endant or otherwi se. The underlying action resulted in a jury
verdict holding Cross Country solely liable for Yang's injuries.
During the danmages phase of the trial, the primary insurer of
both B&R and Cross Country, defendant AElI, and the excess insurer
of Cross Country, plaintiff Admral, settled the case for $2.3
mllion. AEl contributed $1,433,333 to the settlenment, and
Admral, while reserving all of its rights, contributed the
remai ni ng $866, 667.

After the settlenment, Admral commenced this action against

5



AEl and defendant Scottsdale, B&R s excess insurer, for
declaratory relief and equitable contribution anbng co-insurers.
Adm ral argues that AEl should have contributed to the settl enent
the full $2 mllion of aggregate primary coverage under both the
policy AElI issued to Cross Country and the policy AEl issued to
B&R, under which Cross Country is an additional insured.?

Adm ral further argues that, because Cross Country was an

addi tional insured under the excess policy Scottsdale issued to
B&R, Scottsdal e should bear all or half (depending on the effect
of the relevant policies’ “OQther |nsurance” clauses) of the
$300, 000 of the settlenment remaining after exhaustion of AEl’s
primary coverage. Scottsdale noved for summary judgnent
declaring that it had no obligation to contribute to the
settlenment, Admiral cross-noved for sunmary judgnment on its
clainms, and AEl cross-noved for sunmary judgnment requiring
Admiral to reinburse AEl for the $433,333 it contributed to the
settlement in excess of the applicable coverage limt of the
policy it issued to Cross Country. The notion court granted
Scottsdal e’ s notion, denied Admral’s cross notion, and granted

AEl’s cross notion to the extent of ruling that AEl did not owe

The primary coverage policies AEl issued to B&R and Cross
Country both have limts of $1 mllion per occurrence.
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Adm ral any reinbursenment, although the court did not grant AEl’s
request for reinbursenent. W nodify to deny Scottsdale s notion
and AEl’'s cross notion in their entirety, and to grant Admral’s
notion to the extent of holding it entitled to rei nbursenent of
$566, 667 from AEl and to rei nmbursenment of $150, 000 from
Scot t sdal e. ?

It is undisputed that Cross Country is an additional insured
under the primary policy and excess policy issued to B&R by AEI
and Scottsdal e, respectively. 1In this regard, the primary policy
AEl issued to B&R provides in pertinent part that it “include[s]
as an insured the person or organi zation shown in the Schedul e as
an insured but only with respect to liability arising out of your
[i.e., B&R s] operations[.]”2® The primary issue on this appeal
is whether Cross Country’s liability for the injuries at issue in
the underlying action constitutes “liability arising out of
[ B&R s] operations” under the B&R policies. Although it is

undi sputed that the plaintiff in the underlying action was

2Admiral’s appellate brief states that the principal anmount
it seeks to recover fromAEl is “$567,667,” which appears to be a
t ypogr aphi cal error.

SB&R' s Scottsdal e policy provides that “[a]ny additional
i nsured under policy of ‘underlying insurance’ [including the AEI
policy] will automatically be an insured under this insurance.”
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injured while performng his duties as an enployee of B&R in the
course of the work for which B&R was hired by Cross Country, AE
and Scottsdal e argue that Cross Country’s liability did not
“aris[e] out of [B&R s] operations” because B&R (which was not a
party to the underlying action) was not found to be responsible
for those injuries in any way, and because there is no evidence
that those injuries resulted fromany fault on B&R s part.

In construing a simlar provision for additional insured
coverage, the Court of Appeals specifically rejected the argunent
made by AEl and Scottsdale. In Regal Constr. Corp. v National
Union Fire Ins. Co. of Pittsburgh, PA (15 NY3d 34 [2010]), a
construction manager (URS) for a project was sued by an enpl oyee
of the prinme construction contractor (Regal), who was injured
whil e engaged in his duties at the project. URS sought coverage
as an additional insured under Regal’s policy, which afforded
such coverage to URS “only with respect to liability arising out
of [Regal’s] ongoing operations” (id. at 38 [internal quotation
marks omtted]). The Court of Appeals held that URS was entitled
to coverage under this provision, explaining:

“We have interpreted the phrase ‘arising out of’ in an

addi tional insured clause to nean ‘originating from

incident to, or having connection with.” It requires

only that there be sone causal relationship between the

injury and the risk for which coverage is provided.
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“Here, Regal’s enployee, LeCair, was wal ki ng
through the work site to indicate additional walls that
needed to be denolished by Regal’s subcontractor when
he slipped on a recently-painted netal joist. Although
Regal and [its insurer] contend that LeCair’s injury
did not arise fromRegal’ s denplition and renovation
operations perforned for URS, but that it was URS
enpl oyees who painted the joist on which LeC air
slipped, the focus of the inquiry is not on the precise
cause of the accident but the general nature of the
operation in the course of which the injury was
sust ai ned. Accordingly, the injury “ar[ose] out of’
Regal " s operations notw t hstanding URS s al | eged
negli gence, and fell within the scope of the additional
i nsured clause of the insurance policy” (id. at 38
[internal citations and sone internal quotation marks
omtted).

In Regal, the Court of Appeals distinguished its earlier
decision in Wrth Constr. Co., Inc. v Admral Ins. Co. (10 NY3d
411 [2008]) on the ground that the general contractor in Wrth
was deni ed additional insured coverage under a policy issued to
one of its subcontractors (Pacific) because Pacific was neither
t he enpl oyer of the injured worker nor responsible for the
accident, which occurred while Pacific was not even present at

the job site (see 15 NY3d at 38-39).* The Court of Appeals

“Bovis Lend Lease LMB Inc. v Garito Contr., Inc. (65 AD3d
872 [2009]), on which AElI and Scottsdale also rely, is simlarly
di stingui shable, in that there, as in Wrth, the injured worker
was not an enpl oyee of the nanmed insured (see id. at 877 [the
i njured worker was “a union carpenter working for another
subcontractor,” i.e., not the naned insured] [Andrias, J.P.
di ssenting]).



el aborated i n Regal:

“Here, there was a connection between the accident and

Regal’s work, as the injury was sustained by Regal’s

own enpl oyee whil e he supervised and gave instructions

to a subcontractor regarding work to be perforned.

That the underlying conplaint alleges negligence on the

part of URS and not Regal is of no consequence, as

URS s potential liability for LeClair’s injury ‘ar[ose]

out of’ Regal’s operation and, thus, URS is entitled to

a defense and i ndemnification according to the terns of

the CG policy” (id. at 39 [enphasis added]).

Less than a nonth after Regal was issued, we followed it,
hol ding: “Were . . . the loss involves an enpl oyee of the naned
insured, who is injured while perform ng the naned insured’ s work
under the subcontract, there is a sufficient connection to
trigger the additional insured 'arising out of’ operations’
endorsenment and fault is immaterial to this determ nation”
(Hunter Roberts Constr. Goup, LLCvVv Arch Ins. Co., 75 AD3d 404,
408 [2010]). WMore recently, we held that a clause covering
“liability caused by [the subcontractor’s] ongoi ng operations
performed for” the additional insured —I| anguage arguably
narrower than the “arising out of” |anguage at issue in Regal
Hunter Roberts and the instant case —al so covered a “loss

i nvol v[ing] an enployee of . . . the named insured, who was

injured while performng the naned insured’ s work under the
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subcontract” (W& WG ass Sys., Inc. v Admral Ins. Co., 91 AD3d
530, 531 [2012]).°

Cross Country’s coverage as an additional insured under the
policies issued to B&R havi ng been established, it follows that
AEl shoul d have contributed to the $2.3 million settlenment (to
whi ch AEl was a party) $2 mllion, the sumof the applicable
[imts under the primary policies AEl issued to B&R and Cross
Country. Hence, Admiral, as an excess insurer, is entitled to
equi table contribution fromAEl in the anobunt of the difference
between $2 mllion and $1, 433, 333 (the amount AEl actually
contributed), which is $566,667. In addition, Admiral is
entitled to recover half of the renaining $300,000 of its

contribution to the settlenment from Scottsdal e pursuant to Cross

°Not abl y, Scottsdal e’s appellate brief does not even cite
Regal or Hunter Roberts. AEl's attenpt to distinguish Regal and
Hunter Roberts on the ground that those cases involved the duty
to defend (which is not at issue here) is without nerit. |In each
of those decisions, the holding that the additional insured was
covered in the underlying action was based on all egations that
the plaintiff therein had been injured while doing his job as an
enpl oyee of the named i nsured on work the named insured was
perform ng as a contractor of the additional insured. The sane
is true here; indeed, the matter is not even in dispute. G ven
that the liability at issue thus arises fromthe nanmed insured s
(B&R s) operations on behalf of the additional insured (Cross
Country), it is imuaterial both that there was apparently no
fault on the part of the fornmer and that there was (as determ ned
in the underlying action) fault on the part of the latter.
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Country’s additional insured coverage under the excess policy
Scottsdale issued to B&R  Contrary to Admral’s argunent, the
substantially identical “Qther Insurance” clauses of the Admral
and Scottsdal e policies cancel each other out, with the result
that the two excess insurers nmust share ratably the cost of the
settlenment in excess of the available primry coverage.®
Scot t sdal e makes various argunents in support of its
contention that, even if Cross Country were its additional
i nsured for purposes of this loss, it should not be required to
rei mburse Admral for any portion of the settlenment. None of
these argunents has nerit. |In particular, because Admiral is
entitled to equitable contribution inits own right, w thout
regard to being subrogated to any rights of its insured, the
“voluntary paynents” clause of the Scottsdal e policy does not bar
Admral’s recovery. Nor was Admiral’s participation in the
settlement voluntary so as to preclude it from seeking
contribution. The loss plainly fell within the scope of
Adm ral’ s coverage of Cross Country, and Admral was obligated to
indemmify Cross Country for the portion of the settlenment anount

for which it now seeks rei nbursement from Scottsdale, i.e., the

®Each of the Admiral and Scottsdale policies has a limt of
$10 million per occurrence.
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anount in excess of AElI’'s primary coverage. In addition, the

exi sting record, on which there are no material factual disputes,
establishes as a matter of |aw that the settlenent of the
underlying action was reasonabl e.

TH'S CONSTI TUTES THE DECI SI ON AND ORDER
OF THE SUPREME COURT, APPELLATE DI VI SI ON, FI RST DEPARTMENT.

ENTERED: JUNE 21, 2012

MWW\%OW@L

DEPUTY CLERK
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Mazzarelli, J.P., Friedman, Catterson, Renw ck, Freedman, JJ.

6429 The People of the State of New York, I nd. 204/08
Respondent ,
- agai nst -

Suwei Chuang,
Def endant - Appel | ant .

VWite & Wiite, New York (Diarmuid White of counsel), and M chael
C. Marcus, New York, for appellant.

Cyrus R Vance, Jr., District Attorney, New York (David M Cohn
of counsel), for respondent.

Judgnent, Suprene Court, New York County (Edward J.
McLaughlin, J.), rendered February 24, 2009, convicting
defendant, after a jury trial, of crimnal possession of a weapon
in the second degree and 26 counts of crimnal possession of a
weapon in the third degree, and sentencing him as a second
felony offender, to an aggregate termof 18%to 22 years,
nodi fied, as a matter of discretion in the interest of justice,
to the extent of directing that all sentences be served
concurrently, resulting in a new aggregate termof 15 years, and
ot herwi se affirned

Def endant was convi cted of possessing a | oaded Bushnaster
AR-15 assault rifle, a weapon so deadly that the .223 cali ber
bullets it is capable of firing would penetrate the vests worn by
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New York City police officers. He was al so convicted of
possessi ng 22 hi gh-capacity nagazi nes, each of which held 30
rounds of such ammunition. In addition to the rifle and the
ammuni tion feeders for it, defendant was convicted of possessing
a dock 9mm autonmatic pistol and a knife.

The evidence at trial established that defendant kept the
AR-15 assault rifle in a black bag and that when he went out of
his apartnent, he often brought the rifle with him keeping it in
the black bag and placing it on the floor of his car, between the
front and back seats. Defendant also usually carried the d ock
pi stol, which he concealed in his waistband, along with two extra
magazi nes. One of defendant’s friends testified that he once saw
defendant with the pistol in Penn Station. Defendant al so
carried a knife in his pocket.

The main witness at trial was defendant’s girlfriend. She
testified that, on one occasion, she found defendant in the
living roomof the apartment they lived in holding her sister’s
dog, which was not noving. Wen she said she wanted to take the
dog to a veterinarian, defendant pointed the |oaded AR 15 rifle
at her, and threatened to shoot her and the dog. After a
struggl e over the gun, defendant cal ned down. Wen the
girlfriend went to call a veterinarian, defendant opened the
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freezer, renoved the frozen body of the girlfriend s own dog,
slammed it on the counter, and told her to take it to the
veterinarian for an autopsy. Wen the girlfriend tried to | eave
the apartnent, defendant pointed the rifle at her and said that
he woul d shoot her if she left.

On anot her occasion, defendant net his girlfriend, who was
pregnant, at 34th Street and Lexi ngton Avenue in Manhattan. Wen
the girlfriend told defendant that she was going to | ook at an
apart nent because she did not want her child to live in a hone
w th weapons, defendant yelled at her. She wal ked away, and
def endant positioned hinself in front of her, scream ng and
insisting that she give himher set of keys to his apartnent.
Furious, defendant said he was going to “shoot” or “kill” her,
and that he did not care that they were in a public place. Wen
the girlfriend refused to give himthe keys, defendant put his
hand on his hip, as if he were about to draw a gun. The
girlfriend knew he had a gun there because she had felt it
earlier when they hugged. She then gave defendant the keys, and
stayed el sewhere that night.

The girlfriend further testified that she had an abortion
because defendant refused to get rid of the guns. On the day of
t he procedure, she told defendant she was not com ng back to live
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with him and he told her that she would “pay for that.” They
met for dinner that evening in Manhattan, and after dinner, the
girlfriend went back to defendant’s apartnent, and they
reconciled. But when she told defendant about the abortion, he
grabbed a rifle and threatened to kill her. She begged himto
put the gun down, and he eventually cal med down. Shortly
thereafter, the couple spent Thanksgi ving weekend in Vernont with
the girlfriend's sister and her sister’s boyfriend. Defendant
brought the d ock and the assault rifle to Vernont.

Later that fall, defendant and his girlfriend attended
coupl es counseling. At one of the sessions, defendant arrived
carrying a handgun in his waistband and the rifle in a tennis
bag. Wen the subject of defendant’s threats to kill his
girlfriend arose, defendant reached into his coat, pulled out the
handgun, and placed it within his grasp. The therapist saw what
| ooked |i ke an ammunition clip on the table between the couch and
the chair. At trial, the therapist testified that the d ock
recovered fromdefendant’s apartnment “resenbl ed” the black
handgun that defendant displayed at the therapy session.

A few weeks | ater, defendant’s girlfriend s sister cane to
stay with them after she had an argunent with her boyfriend. At
around 3:00 a.m, defendant drove the sister to her boyfriend s
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apartnent so that she could retrieve her bel ongi ngs. Defendant
brought the d ock pistol and the rifle. Defendant and the
boyfriend argued outside the building. The boyfriend s brother
was al so present. The boyfriend frisked defendant for weapons
and would not allow himto conme upstairs. Wen defendant told
his girlfriend that he was going to pull out his gun and shoot
the sister’s boyfriend, she intervened and stood between them
Def endant got in his car and said he was | eaving alone. Wen his
girlfriend and her sister came back fromcollecting the sister’s
bel ongi ngs, defendant returned and was holding the dock. The
rifle was next to his car. Defendant picked up the rifle and
gave it to his girlfriend. She put the rifle down and asked
defendant to get rid of it. The sister also asked defendant to
put the d ock away, and defendant told her to “shut up.” During
the drive back, defendant nentioned he had al nost shot the
boyfriend s brother, and when they got hone, defendant started

| oadi ng his weapons, concerned that the boyfriend would call the
police. Subsequently, defendant sent one of his friends an

i nstant nessage stating that he had al nost shot the boyfriend,
and that he carried his assault rifle “locked and | oaded.”

Def endant added that his girlfriend “saved” him by throw ng
herself in front of him OQherw se, he stated, they “would have
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found out what a frangi ble does to a human body.”' The boyfriend
| ater denied that defendant had threatened to shoot him

On New Year’'s Eve, defendant’s girlfriend returned to their
apartnent after a fight. She heard a noise that sounded |like a
weapon being fired, and a few mnutes |later, defendant entered
the apartnment carrying the assault rifle. Defendant asked if she
had heard the noise nade by the rifle being fired. Wen she
responded that it was “really loud,” defendant said that he would
never shoot it downstairs again. The follow ng day, defendant
told his girlfriend that he was going to shoot her sister for
bringi ng her boyfriend into their lives.

The day after New Year’s Day, defendant’s girlfriend net
with the Assistant District Attorney who was handling an
unrel ated case in which she was a cooperating witness. She later
met with several detectives and told themthat defendant had an
AR- 15 assault rifle and a handgun, and that he frequently carried
the guns on his person or in his car. She added that defendant
poi nted the handgun at her frequently, had pointed a gun at her

head on one occasion and threatened to kill her, and had

Y Frangible bullets are designed to break up into snaller
pi eces upon contact with harder objects or surfaces.
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threatened to kill her sister and her sister’s boyfriend.

The detectives fornmul ated a plan to apprehend defendant. At
their suggestion, the girlfriend called defendant and said that
she was sick and receiving treatnent at the New York Downtown
Hospital. She asked defendant to pick her up. She went to the
| ocation with detectives and a team of police officers.

Defendant arrived in a car and when he exited it he was
apprehended by the police. One of the detectives entered the
passenger side of defendant’s car after obtaining the keys, and
saw, in plain view, what appeared to be a rifle and scope,
sticking out of a black bag | ocated between the front and back
seats. He also saw two | arge backpacks, one of which appeared to
contain magazines with amunition. Another detective saw a
backpack in the back seat. At the precinct, the police searched
def endant and recovered from his pocket three rounds of .22
caliber ammunition and a switchbl ade knife. That night, warrants
were obtained to search defendant’s vehicle and his apartnent.

O ficers searched defendant’s apartnent and recovered a | oaded,
operable G ock pistol with a high-capacity magazi ne, as well as
gun parts, including parts for an AR-15 rifle, a .22 caliber
conversion kit for the A ock, an extra gun barrel, an “extrenely
| arge anount of ammunition,” nmagazine hol ders, and knife cases.
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In addition, they found targets with bull’s-eyes, a bull etproof
vest, and two bullet-resistant Kevlar helnmets. In defendant’s
vehi cl e detectives found an operabl e Bushmaster AR-15 assault
rifle in a black bag on the floor behind the passenger seat with
a fully-loaded .223 caliber magazine, and a round in the chanber.
They al so found two green backpacks in the back seat contai ning,
anong ot her things, 26 fully-Ioaded 30-round nagazines with .223
caliber ammunition (780 rounds total), a .22 caliber conversion
kit, another bulletproof vest, two .45 caliber magazi nes, one .22
cal i ber magazine, fifty-seven .45 caliber rounds, and seven .22
cal i ber rounds.

On the conviction for crimnal possession of a weapon in the
second degree, defendant was sentenced, as a second fel ony
offender, to a determnate termof 15 years for possession of the
| oaded assault rifle. On the conviction for crimnal possession
of a weapon in the third degree in connection with the d ock
pi stol, defendant was sentenced to two i ndeterm nate sentences of
3%2to0 7 years, concurrent to each other but consecutive to the 15
year term The 22 counts of the sane crine that stenmed from
def endant’ s possession of |arge capacity amrunition feeding
devices resulted in 22 concurrent ternms of 7 years, and the count
relating to the knife brought defendant an indeterm nate term of
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2 to 4 years, also to run concurrently. Pursuant to Penal Law
70.30(1)(e)(ii), the entire aggregate sentence of 18%to 22 years
i mprisonnment was reduced to a determ nate sentence of 20 years.

The court properly denied defendant’s notion to suppress
evi dence recovered fromhis car pursuant to a search warrant.
There is no basis for disturbing the court’s credibility
determ nati ons, which are supported by the record (see People v
Prochil o, 41 Ny2d 759, 761 [1977]). Further, the court properly
exercised its discretion in precluding cross-exam nation that
went beyond the scope of the hearing.

The court also properly denied defendant’s notion to
suppress evidence recovered fromhis conputers pursuant to
anot her search warrant. The warrant application established
probabl e cause to believe that defendant was engaged in a pattern
of firearnms transactions, and supported an inference that
evi dence of such transactions could be found on his conputers
(see generally People v Ganson, 50 AD3d 294, 295 [2008], Iv
denied 11 NY3d 832 [2008]). In any event, the conputer evidence
introduced at trial added little or nothing to the People’s case,
and any error in receiving that evidence was harml ess (see People
v Crimnins, 36 NY2d 230 [1975]).

Def endant chal |l enges the | egal sufficiency of the evidence
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supporting his convictions of possessing a pistol during two

i ncidents that took place before the police recovered the pistol
from defendant’s apartnent. However, the totality of the
circunstantial evidence warranted the conclusion that the pistol,
whi ch was deternmined to be operabl e when recovered after
defendant’s arrest, was al so operabl e when defendant displayed it
on the occasions in question. As in People v Tenple, “[u]nder
the circunstances of this case it defies logic to conclude that
the gun was inoperable,” (165 AD2d 748, 749 [1990], |v denied 76
NY2d 944 [1990]), or that operability on those occasi ons was not
est abl i shed beyond a reasonabl e doubt.

The wi tnesses were unable to specify the dates on which
these two incidents occurred. Accordingly, the corresponding
counts of the indictnment set forth approximate tinme franes.

Under the circunstances, the People were unable to allege nore
specific tinme periods, and defendant received reasonabl e notice
(see People v Morris, 61 Ny2d 290, 296 [1984]; People v Latouche,
303 AD2d 246 [2003], |v denied 100 Ny2d 595 [2003]).

Def endant al so chall enges the | egal sufficiency of the
evi dence supporting his convictions relating to possession of
| arge capacity ammunition feeding devices (Penal Law 8§
265.02[8]). However, the evidence established that the 30-round
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magazi nes nmet the statutory definition (Penal Law 8§ 265.00[ 23]).

The court properly received evidence of defendant’s abusive
conduct. One of the main issues at trial was the credibility of
defendant’s fornmer girlfriend, particularly with regard to
certain charges of which defendant was ultimately acquitted. The
chal | enged evi dence conpl eted the narrative and provided
necessary background information to place the ex-girlfriend s
testinony in a believable context (see People v Leeson, 12 NY3d
823, 827 [2009]; People v Dorm 12 Ny3d 16, 19 [2009]; People v
St ei nberg, 170 AD2d 50, 72-74 [1991], affd 79 Ny2d 673 [1992]).
The evidence was al so relevant to defendant’s intent to use one
of the weapons unl awful |y agai nst anot her person, which was an
el enent of one of the charges.

The probative value of the chall enged evidence outwei ghed
any prejudicial effect. Wile some of the evidence invol ved
cruelty to animals, it was not so inflamatory as to deprive
defendant of a fair trial. The court mnimzed any prejudice by
means of careful limting instructions, and it took sufficient
curative action regarding inadm ssible testinony that was
i nadvertently elicited. In any event, given the overwhel m ng
evi dence agai nst defendant, there is no significant probability
that the adm ssion of the challenged evidence affected the
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verdict (see People v Gllyard, 13 NY3d 351, 356 [2009]).

“I't is our duty in review ng the defendant’s sentence to
exam ne the record in the light of the objectives of the penal
system and to nake a decision based on the particular facts of
the case. Cenerally, four principles have been accepted as
obj ectives of crimnal punishnent: deterrence; rehabilitation;
retribution; and isolation. The primary responsibility for
i nposi ng a condi gn sentence rests on the [t]rial [j]Judge, and the
determ nation of the kind and limts of punishnment nmade by the
[t]rial []j]udge should be afforded high respect” (People v Notey,
72 AD2d 279, 282 [1980] [internal citations omtted]).

In light of these principles, we find only that it was
excessive to run the indeterm nate sentences consecutive to the
determ nate sentence of 15 years. However, the dissent’s
argunment for a further reduction is entirely unfounded and rings
hollow. First, while defendant may not have engaged in any
behavi or towards humans which would fit the dictionary definition
of “violent,” many of his actions involving the weapons he
possessed were unquestionably sinister and nmenaci ng, such as
poi nting them at people and otherw se displaying themin his
encounters with people he perceived as hostile. It is nystifying
that the dissent does not consider defendant’s nunerous
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statenents to his girlfriend that he was going to kill her as
“threatening.” Further, defendant’s brazen and cavali er
decisions to carry a G ock pistol in as public a place as Penn
Station and to brandi sh that sane weapon in a therapy session
denonstrate that this is not a garden variety weapons possessi on
case.

In any event, the dissent’s position is inconsistent with
the Penal Law. Taken to its |ogical conclusion, the dissent’s
argunment woul d preclude a court from ever sentencing a defendant
convi cted of weapons possession to the maxi mum prison term in
t he absence of aggravating factors such as the actual use of a
weapon to harm sonebody. However, this plainly contravenes the
intent of the Legislature. Had the Legislature nmeant to limt
the sentence for strict possession to the prison terns preferred
by the dissent, it presumably woul d have so provided in the
statute.

Further, contrary to the dissent’s view, nothing in our
precedent mandates that the nmaxi mum sentence in a weapons
possessi on case may not be inposed where no one was harned. The
sent ences handed down in each of the cases cited by the dissent
wer e based on the unique facts presented by each case. Further,
the dissent’s analysis ignores the different goals of sentencing.
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For exanple, one of the four wi dely recogni zed goal s of
sentencing is isolation, which “is required when the individual
is a continuing threat to the comunity” (People v Notey, 72 AD2d
282 n 2). The cases cited by the dissent do not suggest that the
def endant in those cases represented a continuing threat, so the
sentencing courts in those cases may have seen no great need to
“isolate” the defendant, notw thstanding the harm caused to the
victinms in those cases. Here, defendant displayed extrene anti -
soci al behavi or and reckl essness, which calls for isolation from
the community, notw thstanding that he was not found to have

i ntended to use the weapons. |ndeed, the probation departnent
concluded in its presentence report that defendant “appears to be
a threat to the community,” and that his prognosis for “future
adj ust nent towards society appears to be poor.”

By adopting trial counsel’s statenent that defendant was
merely a gun hobbyist, the dissent virtually ignores all of the
evidence in the case. To this defendant guns are clearly nore
than a pastinme. They are a neans of intimdation, nenace and
exerting power. His use of them repeatedly, in such a manner,
fully justifies the sentence inposed herein. Indeed, if this
strict possession case does not call for the nmaxi mnum sentence,
one is hard pressed to imagi ne one that woul d.
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Def endant’ s remai ni ng contentions are unpreserved or
abandoned, and we decline to review themin the interest of
justice. As an alternative holding, we find no basis for

rever sal

Al'l concur except Catterson, J. who dissents
in part in a menorandum as foll ows:
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CATTERSON, J. (dissenting in part)

| must respectfully dissent in part. The sentence proposed
by the majority, even though reduced from20 years to 15 years,
is, in ny opinion, still excessive. As defense counsel argued
at sentencing, this is a “straight possession case.” The 30-
year-ol d defendant did not fire any of the weapons, injure
anyone, or commit any acts of violence during the incidents of
weapons possession. The majority justifies the 15-year sentence
by relying entirely on the testinony of the defendant’s
girlfriend. However, the testinony that the defendant threatened
to shoot her and other people which the majority reiterates for
five pages was soundly rejected by the triers of fact. Had the
jury credited that testinony, they would not have acquitted the
def endant of all counts that included intent to cause harmto
anot her person.

Clearly, the jury agreed instead with the defense’s
characterization of the girlfriend as a “sophisticated and
callous crimnal” who decided to “get rid of” the defendant “once
and for all.” |Indeed, as adduced at trial, the defendant’s
girlfriend was arrested in 2006 for prostitution, pronoting
prostitution, and noney | aundering. Subsequently, she entered
into a cooperation agreenment with the Manhattan D strict
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Attorney’s O fice. On January 2, 2008, she net with the
detectives handling her prostitution case to fornmulate a plan to
apprehend the defendant. The girlfriend lured the defendant to
New Yor k Downtown Hospital with a lie that she was sick and
receiving treatnment there. Wen the defendant arrived, he was
arrested by the police.

Furthernore, the girlfriend s testinony of threats agai nst
her sister’s boyfriend was controverted by the boyfriend hinself
who deni ed that the defendant ever said he would shoot him
Hence, it should not nystify the majority that | do not consider
t he defendant’ s all eged nunerous statenments to his girlfriend as
“threatening.” Quite sinply, in nmy opinion, those statenents
cannot be viewed as credi bl e evidence.

During the defendant’s arrest, a search of his autonobile
turned up a Bushmaster AR-15 rifle and | arge-capacity amunition
feedi ng devices, and the defendant was carrying a sw tchbl ade.
In a subsequent search of his apartnent, the police discovered,
anong other things, a Gock 9 mm pistol and seized three
conputers. At trial, the prosecution presented evidence taken
fromthe conputers that the defendant used internet forums to
comment on carrying and shooting guns, and that the defendant
sent an instant nessage on his conputer stating that he had
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al nost shot someone. Wtnesses testified to the defendant’s
possession of firearns outside of his apartnent, including that
he stowed the rifle and ammunition in his vehicle, and on two
occasions took the dock to Penn Station and a therapi st
appoi ntment. However, there was no testinony that the defendant
was violent or threatening, or that he fired the weapons on these
occasi ons.

After a jury trial, the defendant was acquitted of
possessing the assault rifle with intent to use it against
anot her person, and both counts of first-degree robbery. He was
convi cted of one count of second-degree crimnal possession of a
weapon (the rifle) and multiple counts of third-degree crim nal
possessi on of a weapon (the 3 ock, the rifle, ammnition feeding
devices, and the switchblade). Having been previously convicted
of a felony,! the defendant was sentenced, as a second fel ony
offender, to a determ nate sentence of 15 years for possession of
the | oaded assault rifle; to indeterm nate sentences of 3%to-7

years for each of the two counts of possession of the 4 ock,

! The defendant was convicted in 1998 of conspiracy to
commt arson in furtherance of an insurance scam wherein the
def endant ai ded and abetted a friend who wanted to burn his own
truck. Conspiracy to comrit arson is not a violent felony as
defined in Penal Law § 70.02.
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concurrent with each other and consecutive to the 15-year
sentence; to determ nate sentences of seven years for possessing
an assault weapon and | arge capacity anmunition feedi ng devices,
concurrent with each other and the above sentences; and to an

i ndeterm nate sentence of 2-to-4 years for possession of a

swi tchbl ade knife, concurrent with the above sentences. The
aggregat e sentence of 18%to-22 years inprisonnment was reduced by
operation of Penal Law 70.30(1)(e)(ii) to a determ nate sentence
of 20 years.

On appeal, the defendant argues, inter alia, that because

there was no evidence that he ever shot at, or injured anyone

wi th any of the weapons, the 20-year determ nate sentence is
excessive. The najority agrees to the extent of reducing the
sentence to 15 years. For the follow ng reasons, | would further
reduce the sentence to seven years aggregate.

Wil e a sentencing court possesses broad discretionary power
with respect to the inposition of a sentence, this Court has
broad, plenary power pursuant to CPL 470.15(6)(b) to nodify a
sentence that is unduly harsh or severe. Thus, even where the
sentence is wthin the perm ssible statutory range, this Court
may review a sentence in the interest of justice wthout
deference to the sentencing court and regardl ess of whether the
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trial court abused its discretion in the inposition of a

sentence. See People v. Delgado, 80 N.Y.2d 780, 783, 587

N.Y.S. 2d 271, 272, 599 N E. 2d 675, 676 (1992).

The defendant was convicted of second-degree crim nal
possessi on of a weapon for possessing a | oaded rifle outside of
hi s home or business pursuant to Penal Law 8 265.03(3), which is
a class Cviolent felony (see Penal Law 8§ 70.02(1)(b)). Under
Penal Law 8§ 70.06(6)(b), governing second fel ony offenders, the
sentencing court was required to i npose a deterni nate sentence of
inprisonnment for a termof at |least five years and not exceedi ng
15 years. The defendant was given the maxi numterm of 15 years.

In my view, inposition of the maxi mum sentence for weapons
possessi on where no one was harned ignores the precedent of this
court. We have found a sentence of that |ength appropriate in
weapons possessi on cases where a homi cide has occurred. In

People v. Guzman (266 A.D.2d 37, 697 N VY.S.2d 623 (1st Dept.

1999), lv. denied, 94 N Y.2d 920, 708 N. Y.S.2d 359, 729 N E. 2d

1158 [2000]), this Court affirmed a sentence of 7% to-15 years
for crimnal possession of a weapon in the second degree in a
case where the defendant, a second violent felony offender,

fatally shot an individual. |In People v. Banner (61 A D.3d 592,

877 N.Y.S.2d 312 (1st Dept. 2009), lv. denied, 13 N Y.3d 741, 886
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N.Y.S. 2d 95, 914 N E. 2d 1013 (2009)), the defendant was convicted
by a jury of manslaughter and crim nal possession of a weapon in
t he second degree and we affirnmed concurrent sentences of 8 and
15 years respectively. Fifteen years is the sentence for

mansl aughter. See e.g. People v. Calderon, 66 A D 3d 314, 884

N.Y.S. 2d 29 (1st Dept. 2009)(5 to 15 years for second-degree

mans| aughter), |lv. denied, 13 N Y.3d 858, 891 N.Y.S.2d 693, 920

N. E. 2d 98 (2009); People v. Abreu-Gizman, 39 A D.3d 413, 835

N.Y.S.2d 90 (1st Dept. 2007) (5 to 15 years for second-degree

mansl aughter), |v. denied, 9 N Y.3d 872, 842 N.Y.S. 2d 784, 874

N. E. 2d 751 (2007); People v. diveri, 29 A D 3d 330, 813 N.Y.S. 2d

435 (1lst Dept. 2006) (15 years for first-degree mansl aughter),
lv. denied 7 N.Y.2d 760, 819 N Y.S. 2d 886, 853 N E.2d 257 (2006).
The majority appears to agree with the People that a | onger
sentence is justified because the defendant is “a hom cide
waiting to happen.” Again, relying entirely on the testinony of
the defendant’s girlfriend that he threatened to shoot her and
others, the majority concludes that the defendant’s behavior, if
not violent, was “unquestionably sinister and nmenacing.”
However, it bears repeating that the jury specifically rejected
the People’s clains that the defendant intended to use the
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weapons. On the contrary, the credible evidence showed that
whil e the defendant had an avid interest in guns, which he used
for target practice or sharpshooting, he did not use or intend to
use the weapons agai nst anot her person.

At sentencing, defense counsel described the defendant’s
col l ection of weapons and anmunition and his activity on various
internet gun forums as his “gun hobby.” Since it is undisputed
that no one was injured, or even that the defendant displayed or
brandi shed the rifle, I recommend five years determ nate.

| would al so recommend reducing the two sentences for third-
degree crim nal possession of the Gock to 2-to-4 years
indetermnate for the follow ng reasons: The defendant was
convicted of third-degree crimnal possession of a weapon
pursuant to Penal Law 8 265.02(1), which was a conviction for
fourth-degree possession, elevated to third degree by dint of a
prior 1998 felony conviction. As a second felony offender, where
the current crine is a nonviolent class D felony (see Penal Law 8
70.06(6), and 8 70.02(1)(c) (excluding subdivision one of section
265.02 fromthe definition of violent felony)), the maxi numterm
for third-degree weapons possession is at |east four years and
nmust not exceed seven years. See Penal Law § 70.06(3)(d).

“[ T] he m ni mum period of inprisonment under an indeterm nate
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sentence for a second felony of fender nust be fixed by the court
at one-half of the maxi numterminposed and nmust be specified in
the sentence.” Penal Law § 70.06(4)(b). Pursuant to Penal Law §
70.06(2), the termis indeterm nate.

Choosi ng t he maxi mum of seven years, the court sentenced the
defendant to 3% to-7 years indetermnate for third-degree weapons
possessi on, concurrent with each other and consecutive to the
sentence for possession of the rifle. The defendant persuasively
argues that this amobunts to a doubl e-counting of his prior
conviction. Hi's 1998 conviction is counted once to raise the
fourth-degree possession charge, a class A m sdeneanor, to the
third degree, a class D felony; and then a second tine in his
sentence as a second felony offender.

In ny view, this doubl e-counting, together with the
undi sputed fact that no one was injured, requires reduction of
the sentence i nposed by the sentencing court. Thus, | would
recommend an indeterm nate sentence of 2-to-4 years for each of
the two G ock possession convictions. See Penal Law 88
70.02(1)(c), 70.06(2), (3)(d), (4)(b), and 8§ 265.02(1). Pursuant
to Penal Law 8§ 70.30(1)(d), “[i]f the defendant is serving one or
nore indeterm nate sentences of inprisonnent and one or nore
determ nate sentences of inprisonnment which run consecutively