SUPREME COURT, APPELLATE DIVISION
FIRST DEPARTMENT

NOVEMBER 13, 2014

THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13441 The People of the State of New York, Ind. 5573/11
Respondent,

-against-

Luis S. Alvarado,
Defendant-Appellant.

Robert S. Dean, Center for Appellate Litigation, New York (Molly
Ryan of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (David E.A.
Crowley of counsel), for respondent.

Judgment, Supreme Court, New York County (Carol Berkman,
J.), rendered June 20, 2012, convicting defendant, upon his plea
of guilty, of attempted robbery in the second degree, and
sentencing him, as a second felony offender, to a term of 3
years, unanimously affirmed.

Defendant was properly adjudicated a second felony offender
on the basis of a conviction under a Florida evidence-tampering
statute. Based on a reasonable reading of the Florida statute
(Fla Stat § 918.13), we find that it is equivalent to a New York

felony (Penal Law § 215.40). The Florida statute does not apply



to intangible evidence, its prohibition of the removal of
evidence corresponds to suppressing evidence by concealment,
alteration or destruction under the New York analog, and, like
the New York statute, the Florida statute requires specific
intent for both its destruction and fabrication prongs.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: NOVEMBER 13, 2014




Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13442 In re Jerald Miller, Index 251040/12
Petitioner-Appellant,

-against-
New York State Division

of Human Rights,
Respondent-Respondent.

Jerald Miller, appellant pro se.

Eric T. Schneiderman, Attorney General, New York (Andrew Kent of
counsel), for respondent.

Judgment, Supreme Court, Bronx County (Mitchell J. Danziger,
J.), entered December 6, 2012, denying the petition seeking to
annul respondent’s determination, dated June 21, 2012, which
denied petitioner’s request for disclosure of certain documents
pursuant to the Freedom of Information Law (FOIL), and dismissing
the proceeding brought pursuant to CPLR article 78, unanimously
affirmed, without costs.

The court properly denied the petition and dismissed the
proceeding. Although the court reviewed respondent’s
determination under the “arbitrary and capricious” standard,
instead of determining whether the denial “was affected by an
error of law” (CPLR 7803[3]), the matter need not be remanded

since respondent properly determined that FOIL does not require



disclosure of the requested materials (see Mulgrew v Board of
Educ. of the City School Dist. of the City of N.Y., 87 AD3d 506,
507 [1lst Dept 2011], 1v denied 18 NY3d 806 [2012]).

Respondent properly withheld the four legal opinions
requested by petitioner pursuant to the “intra-agency materials”
exemption (see Public Officers Law § 89[2][g]), since they are
essentially “predecisional memoranda, prepared to assist the
agency in its decision-making process and . . . are not final
agency determinations or policy” (Kheel v Ravitch, 93 AD2d 422,
4277 [1lst Dept 1983], affd 62 NY2d 1 [1984]). Contrary to
petitioner’s argument, the opinions do not fall under the
exceptions to this exemption for “statistical or factual
tabulations or data” (Public Officers Law § 89[2][g][i]) or
“instructions to staff that affect the public” (Public Officers
Law & 89[2][g][ii]; see Matter of Gould v New York City Police
Dept., 89 NY2d 267, 276 [1996]; Matter of Tuck-It-Away Assoc.,
L.P. v Empire State Dev. Corp., 54 AD3d 154, 166 [lst Dept
2008]) .

Moreover, three of the four opinions are “specifically
exempted from disclosure by state . . . statute” (Public Officers
Law & 87([2][a]; see Matter of Short v Board of Mgrs. of Nassau
County Med. Ctr., 57 NY2d 399 [1982]) pursuant to Executive Law
§ 297(8), which prohibits respondent from making public

4



information contained in reports obtained by it with respect to a
particular person without his or her consent. Respondent cannot
rely on the alternative ground raised on appeal that the legal
opinions are privileged as attorney work-product pursuant to CPLR
3101 (c), since it did not invoke this ground as a basis for
denying petitioner’s request (see Matter of Natural Fuel Gas
Distrib. Corp. v Public Serv. Commn. of the State of N.Y., 16
NY3d 360, 368 [2011]).

Respondent properly denied the request for its “Case
Management System Legal Resources Notebook,” which does not
constitute a record within the meaning of FOIL, since it is not
“information” (Public Officers Law § 86[4]) but rather a software
application providing the means of accessing information in its
electronic file system. It also properly withheld the user’s
manual for that application, since its disclosure “would
jeopardize [respondent’s] capacity . . . to guarantee the
security of its . . . electronic information systems” (Public

Officers Law § 87[2][1i]).



Since petitioner has not substantially prevailed, he is not
entitled to attorney’s fees and costs pursuant to Public Officers
Law § 89(4) (c).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: NOVEMBER 13, 2014

v

~—" CLERK



Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13445 The People of the State of New York, Ind. 1141/12
Respondent,

-against-

Heriberto Rivera,
Defendant-Appellant.

Steven Banks, The Legal Aid Society, New York (Robert Budner of
counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Richard Nahas
of counsel), for respondent.

An appeal having been taken to this Court by the above-named
appellant from a judgment of the Supreme Court, New York County
(Ronald A. Zweibel, J.), rendered on or about November 26, 2012,

Said appeal having been argued by counsel for the respective
parties, due deliberation having been had thereon, and finding

the sentence not excessive,

It is unanimously ordered that the judgment so appealed from
be and the same is hereby affirmed.

ENTERED: NOVEMBER 13, 2014

v

~—" CLERK

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, First Department.



Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13446 In re Evangelina Santiago, Index 400014/13
Petitioner-Respondent,

-against-

New York City Housing Authority,
Respondent-Appellant.

David I Farber, New York (Kimberly W. Wong of counsel), for
appellant.

Goldberg, Scudieri and Lindenberg, P.C., New York (Samuel E.
Goldberg of counsel), for respondent.

Judgment, Supreme Court, New York County (Alice Schlesinger,
J.), entered July 16, 2013, granting the petition to vacate
respondent’s determination, dated December 12, 2012, which found
that petitioner violated a permanent exclusion stipulation and
terminated her tenancy, to the extent of vacating the penalty of
termination of tenancy and remanding the matter for imposition of
a lesser penalty, unanimously reversed, on the law, without
costs, the petition denied, the penalty of termination
reinstated, and the proceeding brought pursuant to CPLR article
78 dismissed.

Petitioner was accorded procedural due process at the
administrative hearing (see e.g. Matter of Jackson v Hernandez,
63 AD3d 64 [1lst Dept 2009]), and the Hearing Officer’s

determination that she violated a stipulation permanently



excluding her adult son, as a result of his previous sale of
drugs, from her apartment was rationally based in the record.
Since “judicial review of administrative determinations is
confined to the facts and record adduced before the agency”
(Matter of Featherstone v Franco, 95 NY2d 550, 554 [2000]
[internal quotation marks omitted]), Supreme Court erred in
swearing in and questioning petitioner, at oral argument of the
instant petition, for the purpose of eliciting testimony that her
adult son had not been in her apartment since June 2012 and that
she would not allow him to visit any more (see Matter of Chandler
v Rhea, 103 AD3d 427 [1lst Dept 2013]; Matter of Evans v New York
City, 94 AD3d 885, 887 [2d Dept 20127]).

Petitioner’s violation of the stipulation “provided a
sufficient basis upon which to proceed to terminate” her tenancy

(Matter of Wooten v Finkle, 285 AD2d 407, 408 [lst Dept 2001]),



and the penalty imposed does not shock one’s sense of fairness
(see Matter of Harris v Hernandez, 72 AD3d 450 [lst Dept 2010];
Wooten at 408-409).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: NOVEMBER 13, 2014

v

~—" CLERK

10



Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13447 Honua Fifth Avenue LLC, Index 652237/10
Plaintiff-Respondent,

-against-

400 Fifth Realty LLC,
Defendant-Appellant,

Unicredit S.P.A., etc.,
Defendant.

Greenberg Traurig, LLP, New York (Steven Sinatra of counsel), for
appellant.

Brown Rudnick LLP, New York (Sigmund S. Wissner-Gross of
counsel), for respondent.

Order, Supreme Court, New York County (Eileen Bransten, J.),
entered on or about May 24, 2013, which, to the extent appealed
from, denied defendant seller’s motion for partial summary
judgment on its counterclaim alleging breach (wrongful
termination) of a real estate purchase and sale agreement (the
Residential PSA), unanimously affirmed, without costs.

Defendant’s refusal to adjourn the closing to jointly and
collaboratively investigate the alleged air infiltration defect
raises questions of fact as to whether defendant, rather than
plaintiff buyer, wrongfully terminated the Residential PSA (see
Roberts v New York Life Ins. Co., 195 App Div 97, 101 [1lst Dept

19211, affd 233 NY 639 [1922]). Defendant argues that its

11



refusal to cure or adjourn the closing was justified by
plaintiff’s decision not to provide a copy of reports concerning
the air infiltration defect. However, issues of fact exist as to
whether it was unreasonable for defendant to demand that
plaintiff produce written expert reports on an expedited basis,
particularly since plaintiff repeatedly requested that the
parties work “collaboratively” to complete the investigation.

Defendant’s argument that plaintiff had no right to refuse
to close, because an architect’s certificate of substantial
completion was attached to defendant’s notice of closing, is
unavailing. The Residential PSA obligated plaintiff to close
upon defendant’s satisfaction of all conditions set forth in
section 9.3.1 of the contract, not just the requirement to attach
an architect’s certificate of substantial completion. Indeed,
section 9.3.1(b) of the Residential PSA required that defendant
perform its obligations under the agreement in all “material”
respects, and section 9.3.1(c) stated that plaintiff would not be
required to close if any representation by defendant was false
and had a “material adverse effect on [the fair market] value” of
the lower residential units at issue. Issues of fact exist as to
whether defendant performed its obligations under the agreement
in all “material” respects and whether the alleged air

infiltration defect had a “material adverse effect” on the fair

12



market value of the lower residential units.

Plaintiff’s expert’s affidavit, which cited to specific
sections of the New York City Building Code, was sufficient to
raise issues of fact as to the existence of an air infiltration
defect, whether defendant violated building code provisions
related to the infiltration of air, and whether the alleged
defects and violations constituted a material breach under the
Residential PSA (see Rodriguez v Leggett Holdings, LLC, 96 AD3d
555, 556-557 [1lst Dept 2012]; cf. Cornwell v Otis EI. Co., 275
AD2d 649, 649 [1lst Dept 2000]).

Defendant, the party who moved for summary judgment, was
required to show that plaintiff was not ready, willing and able
to close (see Revital Realty Group, LLC v Ulano Corp., 112 AD3d
902, 904 [2d Dept 2013], 1v denied 22 NY3d 866 [2014]), and it
failed to do so.

We have considered defendant’s remaining contentions and
find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: NOVEMBER 13, 2014

13



Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13448 The People of the State of New York, Ind. 1729/10
Respondent,

-against-

Nicholas Crooks,
Defendant-Appellant.

Waters & Svetkey, LLP, New York (Jonathan Svetkey of counsel),
for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Sylvia
Wertheimer of counsel), for respondent.

Judgment, Supreme Court, New York County (Laura A. Ward, J.
at motion to controvert search warrant; Lewis Bart Stone, J. at
suppression hearing; Melissa C. Jackson, J. at plea and
sentencing), rendered December 16, 2013, convicting defendant of
criminal possession of marijuana in the first degree, and
sentencing him to a term of five years’ probation, unanimously
affirmed.

The police action in this case was lawful at all stages. A
detective saw defendant, a United Parcel Service employee, taking
boxes from a UPS facility and placing them in his privately owned
vehicle. Based on reliable information from knowledgeable UPS
supervisors (see Spinelli v United States, 393 US 40 [1969];

Aguilar v Texas, 378 US 108 [1964]), including information about

14



UPS policies and defendant’s past pattern of behavior, and based
on the absence of any other logical explanations for defendant’s
conduct, the detective objectively (see Devenpeck v Alford, 543
US 146, 153 [2004]) had probable cause to believe either that
defendant was stealing the boxes, or that he was picking up a
shipment of illegal drugs. Moreover, the police acted reasonably
in detaining defendant and moving the boxes to a location where
they could be sniffed by a trained dog, resulting in the dog’s
detection of drugs (see People v Devone, 15 NY3d 106 [2010];
People v Dunn, 77 NY2d 19 [1990], cert denied 501 US 1219
[1991]). The ensuing search warrant was lawfully issued, and it
was not tainted by illegal police activity. The discrepancy
between the warrant application and the affiant’s testimony at a
hearing does not require suppression. We have considered and
rejected defendant’s remaining arguments.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: NOVEMBER 13, 2014

.

~—" CLERK

15



Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13449 Shakina Fludd, Index 308399/10
Plaintiff-Appellant,

-against-

Anilfa Pena, et al.,
Defendants—-Respondents.

Decolator, Cohen & Diprisco, LLP, Garden City (Joseph L.
Decolator of counsel), for appellant.

Russo, Apoznanski & Tambasco, Melville (Susan J. Mitola of
counsel), for respondents.

Order, Supreme Court, Bronx County (Ben R. Barbato, J.),
entered April 24, 2013, which granted defendants’ motion for
summary judgment dismissing the complaint on the threshold issue
of serious injury under Insurance Law § 5102 (d), unanimously
modified, on the law, to deny the motion as to the claims of
“permanent consequential” and “significant” limitations in use of
the lumbar spine, and otherwise affirmed, without costs.

Defendants established prima facie that plaintiff did not
sustain serious injuries to her cervical or lumbar spine as a
result of the subject motor vehicle accident by submitting the
affirmed report of their medical expert, who found that plaintiff
had full normal range of motion and exhibited no functional
disability at the time of examination (see Long v Taida Orchids,

Inc., 117 AD3d 624 [1lst Dept 2014]). Defendants were not

16



required to present medical evidence with respect to plaintiff’s
alleged injury to her left shoulder, since plaintiff failed to
recall at her deposition which shoulder was injured (see Thomas v
City of New York, 99 AD3d 580, 582 [1lst Dept 2012], 1v denied 22
NY3d 857 [2013]). Moreover, plaintiff made no complaints about
any shoulder injury when she was examined by defendants’ expert.
In opposition, plaintiff raised a material issue of fact as
to injuries she claims were sustained to her lumbar spine. Her
treating orthopedist confirmed that she exhibited limitations in
range of motion in her lumbar spine when she was examined shortly
after the accident and again when she was examined after
defendants moved for summary judgment. The orthopedist also
affirmed that he reviewed the MRI taken of plaintiff’s lumbar
spine less than two months after the accident, and it showed
bulging disks, and he opined that the injuries were causally
related to the accident (see Santos v Perez, 107 AD3d 572 [1lst
Dept 2013]). Although plaintiff inadvertently failed to attach
the MRI report to the radiologist’s affirmation she submitted,
the affirmation by the orthopedist who reviewed the MRI
constitutes admissible objective medical evidence of plaintiff’s
lumbar injury (see Duran v Kabir, 93 AD3d 566 [lst Dept 2012]).
Further, defendants did not dispute the orthopedist’s findings

(see Cruz v Rivera, 94 AD3d 576 [lst Dept 2012]).

17



Plaintiff failed to submit any objective evidence of injury
to her cervical spine, and the post-accident treatment records of
her doctor do not refer to any such injury. She also failed to
raise an issue of fact as to her left shoulder claim.

Plaintiff failed to raise an issue of fact as to her 90/180-
day claim, since her deposition testimony indicated that she
returned to work as a police officer on limited duty eight weeks
after the accident (see Perl v Meher, 18 NY3d 208, 220 [2011];
Torain v Bah, 78 AD3d 588, 589 [1lst Dept 2010]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: NOVEMBER 13, 2014

.

“~—"  CLERK

18



Gonzalez, P.J., Tom, Renwick, Gische, JJ.
13453 In re Natina F., And Another,

Dependent Children Under the
Age of Eighteen Years, etc.,

Zena F.,
Respondent-Appellant.

The Children’s Aid Society,
Petitioner-Respondent.

Tennille M. Tatum-Evans, New York, for appellant.

Rosin Steinhagen Mendel, New York (Douglas H. Reiniger of
counsel), for respondent.

Tamara A. Steckler, The Legal Aid Society, New York (Patricia
Colella of counsel), attorney for the children.

Order, Family Court, New York County (Jody Adams, J.),
entered January 18, 2013, which, upon a fact-finding
determination that appellant mother permanently neglected the
subject children, terminated her parental rights and transferred
custody and guardianship of them to petitioner and the
Commissioner of the Administration for Children’s Services for
the purpose of adoption, unanimously affirmed, without costs.

The court properly found that clear and convincing evidence
demonstrated that despite the agency’s diligent efforts to
reunite the mother with the children, the mother permanently

neglected the children based on the facts that although she had

19



completed a multitude of programs and engaged in mental health
therapy, she never developed the ability to empathize with or
understand the children, and that she had exposed her then three
year old son to the home birth of a sibling, rather than comply
with the Agency direction to return him to the foster home prior
to the birth.

The court properly found that a preponderance of the
evidence demonstrated that it was in the best interests of the
children to terminate the mother’s parental rights to free them
for adoption by their foster mother. One of the children has
lived in the foster home for almost seven years, since she was 19
months old, and was thriving. The other child was recently
placed in the home, and his needs were being addressed by the
foster mother, who wanted to adopt him. A suspended judgement
was not warranted given the mother’s failure to progress in the
seven years since placement of the older child.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: NOVEMBER 13, 2014

v

~—" CLERK

20



Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13456 Chellappa Shanmugam, etc., Index 600997/10
Plaintiff-Respondent,

-against-

SCI Engineering, P.C., et al.,
Defendants,

Shahid Igbal,
Defendant-Appellant.

Ralph A. Hummel, Woodbury, for appellant.

McLaughlin & Stern, LLP, New York (Jonathan R. Jeremias of
counsel), for respondent.

Judgment, Supreme Court, New York County (Shirley Werner
Kornreich, J.), entered October 23, 2013, after a jury trial, in
favor of plaintiff, unanimously affirmed, with costs.

The court properly precluded defendant Shahid Igbal
(defendant) from presenting testimony concerning the value of
defendant company’s carry-forward contracts, accounts receivable,
and monthly billings, since the best evidence rule requires
production of those documents themselves, and since defendant did
not proffer an adequate explanation for his failure to produce
the documents (see Schozer v William Penn Life Ins. Co. of N.Y.,
84 NY2d 639, 643-644 [1994]). Because testimony on the value of
the assets at issue would be based on the contents of the

unproduced documents, any such testimony would also be

21



inadmissible hearsay (see Soho Generation of N.Y. v Tri-City Ins.
Brokers, 256 AD2d 229, 232 [1lst Dept 1998]). Similarly, the
court properly precluded any testimony concerning client
dissatisfaction with defendant company, as such testimony would
be based on the client’s out-of-court statements and would
constitute inadmissible hearsay (see People v Brensic, 70 NY2d 9,
14 [1987]). The prelitigation letter by defendant to plaintiff
explaining his refusal to pay on the notes at issue was also
properly precluded as inadmissible hearsay (see id.).

Defendant’s alleged availability to testify at trial about the
contents of the letter does not, alone, render the letter
admissible (see Nucci v Proper, 95 NY2d 597, 602-603 [2001]).
Lastly, the court properly precluded defendant’s summary of
customer revenues for 2012; even if relevant, the summary is
inadmissible under the best evidence rule, as it is based on

defendant company’s books and records, which defendant, without

22



explanation, failed to produce during discovery (Schozer, 84 NY2d
at 643-644; see also National States Elec. Corp. v LFO Constr.
Corp., 203 AD2d 49, 50 [1lst Dept 1994]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: NOVEMBER 13, 2014

~—" CLERK

23



Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13457 The People of the State of New York, Ind. 3076/12
Respondent,

-against-

Julian Rosario,
Defendant-Appellant.

Steven Banks, The Legal Aid Society, New York (Heidi Bota of
counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Jared Wolkowitz
of counsel), for respondent.

An appeal having been taken to this Court by the above-named
appellant from a judgment of the Supreme Court, New York County
(Ronald A. Zweibel, J.), rendered on or about September 20, 2012,

Said appeal having been argued by counsel for the respective
parties, due deliberation having been had thereon, and finding

the sentence not excessive,

It is unanimously ordered that the judgment so appealed from
be and the same is hereby affirmed.

ENTERED: NOVEMBER 13, 2014

v

~—" CLERK

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, First Department.

24



Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13459- Index 102622/11
13460 Robert Parkman,
Plaintiff-Respondent,

-against-
149-151 Essex Street Associates,

LLC, et al.,
Defendants—-Appellants.

Kaufman Borgeest & Ryan LLP, Valhalla (Jacqueline Mandell of
counsel), for 149-11 Essex Street Associates, LLC and Safeguard
Realty Management Company, appellants.

Mead, Hecht, Conklin & Gallagher, LLP, White Plains (Elizabeth M.
Hecht of counsel), for Milan Vatovec, appellant.

Levine & Gilbert, New York (Harvey A. Levine of counsel), for
respondent.

Orders, Supreme Court, New York County (Joan M. Kenney, J.),
entered October 28, 2013, which, to the extent appealed from as
limited by the briefs, denied defendants 149-151 Essex Street
Associates, LLC and Safeguard Realty Management Company’s (the
Safeguard defendants) motion for summary Jjudgment dismissing the
amended complaint as against them, and denied defendant Milan
Vatovec’s motion for summary judgment dismissing the amended
complaint and the cross claims against him, unanimously reversed,
on the law, without costs, and the motions granted. The Clerk is
directed to enter judgment accordingly.

In this action, plaintiff, a firefighter, alleges that he

25



was injured when he fell over “something” while supervising the
other firefighters, who were extinguishing a rooftop fire that
erupted as a result of defendant Milan Vatovec’s actions in
discarding charcoal embers in a plastic trash can on the roof.
When asked at his deposition what he fell over, plaintiff
responded, “I don’t know.”

Defendant Vatovec is entitled to summary judgment dismissing
the amended complaint as against him, since plaintiff failed to
raise any opposition to Vatovec’s motion, and we decline to
review plaintiff’s arguments presented for the first time on
appeal (see e.g. Callisto Pharm., Inc. v Picker, 74 AD3d 545 [1lst
Dept 2010]). Similarly, Vatovec is entitled to summary Jjudgment
dismissing the Safeguard defendants’ cross claims against him,
since the Safeguard defendants have not opposed the dismissal of
those claims on appeal (see Razzano v Woodstock Owners Corp., 111
AD3d 522, 523 [1lst Dept 2013]).

The Safeguard defendants, the owner and manager of the
building at issue, were entitled to summary judgment dismissing
plaintiff’s common-law negligence claim. Plaintiff has not
opposed the dismissal of this claim on appeal and, in any event,
his failure to identify the condition that caused his fall is
fatal to his claim (see e.g. Bittar v New Growing, Inc., 94 AD3d

630 [1lst Dept 2012]).

26



Plaintiff’s General Municipal Law § 205-a claim should have
been dismissed, since the Safeguard defendants established that
they did not violate a fire safety statute or ordinance (see
Zvinys v Richfield Inv. Co., 25 AD3d 358, 359 [1lst Dept 2006], 1v
denied 7 NY3d 706 [2006]). Section 307.5.1 of the New York City
Fire Code (Administrative Code of City of NY tit 29), upon which
plaintiff relies in support of his section 205-a claim, prohibits
the installation or operation of a charcoal grill within 10 feet
of any combustible waste or material, and there is no evidence
that defendants violated this provision (see Zvinys, 25 AD3d at
359-360) . Even if there were evidence of a violation, plaintiff
failed to set forth relevant facts from which it may be inferred
that the alleged violation directly or indirectly caused his
injuries (see id.). 1Indeed, plaintiff alleges that he was
injured when he fell over “something.” Accordingly, it cannot be
said that the alleged installation or operation of the charcoal
grill near combustible material directly caused his injury. Nor
can it be inferred that the alleged installation or operation of
the grill indirectly caused his injury. Indeed, the evidence
shows that the fire arose out of the activities of Vatovec, a

tenant, more than 12 hours after his operation of the grill

27



(id.). Under the circumstances, the connection between
plaintiff’s claimed injury and the Safeguard defendants’ alleged
Code violation is too attenuated (see id.; see also Downey Vv
Beatrice Epstein Family Partnership, L.P., 48 AD3d 616, 619 [2d
Dept 2008], 1v denied 11 NY3d 702 [2008]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: NOVEMBER 13, 2014

28



Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13461 Bryant Cooper, etc., Index 260514/08
Plaintiff-Appellant,

-against-

Starrett City Inc., et al.,
Defendants—-Respondents.

Law Offices of Marius C. Wesser PC, New York (Marius C. Wesser of
counsel), for appellant.

Brody & Branch, New York (Mary Ellen O’Brien of counsel), for
respondents.

Order, Supreme Court, Bronx County (Sharon A.M. Aarons, J.),
entered November 18, 2013, which granted defendants’ motion for
summary judgment dismissing the complaint, unanimously affirmed,
without costs.

During a heat wave in early June of 2008, plaintiff’s
decedent, Ellis Cooper, who was disabled and wheelchair bound,
suffered a heat stroke and died on June 10, 2008. At the time of
his death, Cooper had been living with his mother and brother in
an apartment located within the 46-building complex known as
Spring Creek Towers in Brooklyn, which is owned by defendant
Starrett City. The complex had a single central heating and air
conditioning system, using a single pipe system located in
Starrett’s power plant. Under New York City law, the apartment

complex is required to maintain the capacity to provide heat to

29



its tenants through May 31st of each year (Administrative Code of
City of NY § 27-2029). After that date, Starrett undertakes a
process of changing over from heat to air conditioning.

Plaintiff alleges that defendants voluntarily undertook a
duty to provide central air conditioning, while at the same time
preventing tenants from using individual air conditioning units,
and were negligent in delaying the start of the changeover
process, notwithstanding that a heat wave was forecast.

Although there is no contention that landlords are required
to provide air conditioning, the general rule is that, when a
person “voluntarily assumes the performance of a duty, he is
required to perform it carefully, not omitting to do what an
ordinarily prudent person would do in accomplishing the task”
(Wolf v City of New York, 39 NY2d 568, 573 [1976]; see also Parvi
v City of Kingston, 41 NY2d 553, 559 [1977]; Marks v Nambil
Realty Co., 245 NY 256, 258 [1927]).

Defendants demonstrated their prima facie entitlement to
summary judgment by the deposition testimony of their employees
that the seasonal changeover process begins every year at the
earliest possible date, May 31st, and is complete no later than
June 15th, and that the changeover in 2008 followed the usual
process. They testified that the process involves shutting down

the heating system, draining 250,000 gallons from the pipes, so

30



that the pumps can be inspected and cleaned, and then re-filling
the pipes with 250,000 gallons of water that is pumped through
refrigeration units until the water is cooled to about 40 degrees
Fahrenheit. Although defendants did not provide admissible
evidence for their assertion that the changeover process was
actually completed by June 9th in 2008, the admissible evidence
demonstrates that they undertook the seasonal changeover from
heat to air conditioning in their usual manner, without undue
delay (see Peralta v Henriquez, 100 NY2d 139, 144 [2003]).
Defendants also demonstrated that they received no notice that
plaintiff’s decedent needed relief from the heat.

In opposition to defendants’ summary Jjudgment motion,
plaintiff failed to raise a triable issue of fact as to whether
defendants were negligent. The affidavit of plaintiff’s
engineering expert was insufficient to raise an issue of fact,
since he simply asserted in a conclusory manner, without basis in
the record, that defendants were reckless and late in providing
air conditioning to the building complex (see Belmer v HHM
Assoc., Inc., 101 AD3d 526, 529 [1lst Dept 2012]). There is no
legal basis for the expert’s assertion that defendants could have
transported plaintiff’s decedent to a cooling station or a

hospital, on their own initiative. Landlords are not insurers of
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tenant safety (see Banner v New York City Hous. Auth., 94 AD3d
666 [1lst Dept 2012]), and here it was undisputed that decedent’s
caregivers never alerted defendants that he needed any
assistance.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: NOVEMBER 13, 2014

v

~—" CLERK

32



Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13462 The People of the State of New York, Ind. 5553/11
Respondent,

-against-

David Pagan,
Defendant-Appellant.

Scott A. Rosenberg, The Legal Aid Society, New York (Joanne
Legano Ross of counsel), for appellant.

Judgment, Supreme Court, New York County (Bonnie G. Wittner,
J.), rendered on or about May 22, 2012, unanimously affirmed.

Application by appellant's counsel to withdraw as counsel is
granted (see Anders v California, 386 US 738 [1967]; People v
Saunders, 52 AD2d 833 [1lst Dept 1976]). We have reviewed this
record and agree with appellant's assigned counsel that there are
no non-frivolous points which could be raised on this appeal.

Pursuant to Criminal Procedure Law § 460.20, defendant may
apply for leave to appeal to the Court of Appeals by making
application to the Chief Judge of that Court and by submitting
such application to the Clerk of that Court or to a Justice of
the Appellate Division of the Supreme Court of this Department on
reasonable notice to the respondent within thirty (30) days after

service of a copy of this order.
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Denial of the application for permission to appeal by the
judge or justice first applied to is final and no new application
may thereafter be made to any other judge or justice.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: NOVEMBER 13, 2014

.

~—" CLERK
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Gonzalez, P.J., Tom, Renwick, Gische, JJ.

13463N Lourdes M. Rivera, Index 26234/04
Plaintiff,
-against-

Dr. Eric Walter, et al.,
Defendants.

Morelli Alters Ratner, PC,
Appellant,

-against-
Corpina, Piergrossi, Klar &

Peterman, LLP, et al.,
Respondents.

Morelli Alters Ratner, LLP, New York (David S. Ratner of
counsel), for appellant.

Pollack, Pollack, Isaac & DeCicco, LLP, New York (Brian J. Isaac
of counsel), for Corpina, Piergrossi, Klar & Peterman, LLP,

respondent.

Mark Kressner, respondent pro se.

Order, Supreme Court, Bronx County (Stanley Green, J.),
entered April 19, 2013, which apportioned 60% of plaintiff’s
attorneys’ fees to her incoming attorneys, appellant Morelli
Alters Ratner, P.C., 15% to her first outgoing attorney,
respondent Mark Kressner, Esg., and 25% to her second outgoing
attorneys, respondent Corpina, Piergrossi, Klar & Peterman, LLP,
unanimously affirmed, without costs.

The motion court, which presided over this matter from its
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inception, observed first-hand the amount of time spent by the
attorneys on the case, the nature and quality of the work
performed, and the relative contributions of counsel toward
achieving the outcome, and properly analyzed these factors (see
Diakrousis v Maganga, 61 AD3d 469 [1lst Dept 2009]). The record
shows that Kressner commenced the suit, served various discovery
demands, attended court conferences, and filed a bill of
particulars, but did the least work of all plaintiff’s attorneys
during his more than 3% years representing plaintiff, warranting
only 15% of the fees. The Corpina firm’s contributions in, among
other things, defending plaintiff’s two depositions, warrant 25%
of the award, and the remaining 60% is appropriately apportioned
to Morelli (see e.g. Castellanos v CBS Inc., 89 AD3d 499 [1st
Dept 20117]).

While Morelli contributed significantly to the settlement at
mediation, deposed one of the defendant doctors, obtained and
reviewed relevant medical records, and consulted with an expert,
among other things, it nevertheless did not do as much work as
the incoming attorneys in the cases it cites, such as preparing

for and representing plaintiff at trial, making substantive
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pretrial motions, and taking an appeal (compare Han Soo Lee Vv
Riverhead Bay Motors, 110 AD3d 436 [lst Dept 2013]).

Morelli cites no evidence that the Corpina firm was
discharged for cause, and insufficient evidence to demonstrate
that Kressner was discharged for cause.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: NOVEMBER 13, 2014
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Gonzalez, P.J., Tom, Acosta, Gische, JJ.

13464 Ind. 2342/13
[M-3658] In re Moises Martinez,
Petitioner,
-against-

The City of New York, et al.,
Respondents.

Moises Martinez, petitioner pro se.

Robert T. Johnson, District Attorney, Bronx (Melanie A. Sarver of
counsel), for Robert T. Johnson, respondent.

Eric T. Schneiderman, Attorney General, New York (Michael A. Berg
of counsel), for Hon. Judith Lieb, respondent.

The above-named petitioner having presented an application
to this Court praying for an order, pursuant to article 78 of the
Civil Practice Law and Rules,

Now, upon reading and filing the papers in said proceedi