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_________________________

Saito Sorenson Lurie LLP, New York (Siguard A. Sorenson of
counsel), for appellant.

Cleary Gottlieb Steen & Hamilton LLP, New York (Jeffrey A.
Rosenthal of counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Melvin L. Schweitzer,

Referee), entered on or about April 8, 2015, which, to the extent

appealed from as limited by the briefs, granted defendants'

motion to dismiss the first cause of action for breach and

repudiation of the contract, reversed, on the law, without costs,

and the motion denied.

The motion court erred in dismissing the first cause of

action for breach and repudiation of contract based on

documentary evidence (see CPLR 3211[a][1]).  Defendants failed to



establish that the terms of the assignment of claim agreement

between plaintiff and defendant Banc of America Credit Products,

Inc. (BACP), dated April 8, 2013, conclusively defeats that cause

of action as a matter of law (see Leon v Martinez, 84 NY2d 83, 88

[1994]).

Plaintiff filed three interrelated claims in the New York

bankruptcy and Swiss liquidation proceedings of three Lehman

Brothers entities, Lehman Brothers Finance AG (LBF), Lehman

Brothers Holdings, Inc. (LBHI) and Lehman Brothers Special

Financing, Inc. (LBSF).  The “LBF” or primary claim was based on

a debt arising out of a 2004 ISDA Master Agreement.  The “LBHI”

or guarantee claim was based on a guarantee of the primary debt. 

The “LBSF” or security claim was based on a security agreement

that provided additional collateral for the primary debt.

Pursuant to the assignment agreement between plaintiff and

BACP, the claims were valued collectively at $21,961,082.56,

which the agreement defined as the “Claim Amount.”  The LBF and

LBHI claims were assigned to BACP for 55% of the Claim Amount

($12,078,595.40), of which 10% was held in “Reserve.”  Plaintiff

retained the LBSF claim and was given “Defense Authority” rights

that empowered it to settle that claim during a specified time

period, subject to the “waterfall” formula set forth in section

8(b) of the agreement, under which any recovery on the LBSF claim
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would be divided between plaintiff and BACP, with BACP receiving

roughly two-thirds of any distributions. 

Plaintiff alleges that in 2013, LBSF offered to settle all

claims by paying $21,000,000 for the LBSF claim, provided that

the LBF claim and LBHI claim were assigned to it at no additional

cost.  After BACP refused to consent to the deal, in April 2014,

LBSF increased its offer to the full Claim Amount of

$21,961,082.56.  In the first cause of action, plaintiff alleges

that BACP unreasonably withheld its consent to both proposals and

unreasonably refused to execute the assignments of the LBF and

LBHI claims that LBSF demanded as a condition of the settlement.

The motion court dismissed the cause of action on the ground

that “no provision of the [assignment agreement] empowers

[plaintiff] to compel BACP to assign those rights in the Claims

that [plaintiff] ‘irrevocably’ sold to BACP.”  Characterizing the

assignment of the LBF and LBHI claims as absolute and

unconditional, the dissent agrees, and would hold that plaintiff

did not have a contractual right to compel BACP to reassign those

claims to a third party as a condition of a settlement that

attributed no value to them.   However, contrary to these

findings, the assignment was not absolute and unconditional; the

assignment agreement stated that “[e]xcept as provided in

Sections 8(b) and (10), [plaintiff], for good and valuable
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consideration, does hereby irrevocably sell, convey, transfer and

assign unto [BACP] all of [plaintiff]’s right, title and interest

in, to and under” the LBF and LBHI claims (emphasis added).

Pursuant to section 10(a), plaintiff was given “the sole and

exclusive right to handle all matters relating to the Security

Agreement and valuation of the Claims.”  While plaintiff was

obligated to “use its reasonable efforts to maximize the value of

the Claims,” section 10(a) also provided that “in exercising the

Defense Authority [plaintiff] may take reasonable steps to

maximize the Security Proceeds” (emphasis added).  

Section 10(a) further provided that BACP “shall cooperate

with [plaintiff] as reasonably required to permit [plaintiff] to

implement agreements relating to the Security Agreement,

including any settlement relating thereto” (emphasis added).

Section 10(b) provided that while plaintiff’s Defense Authority

rights were in effect, “[n]either [plaintiff] nor [BACP] shall

compromise or settle the Claims in an amount that is less that

the Claim Amount without the prior written consent of the other

party, which consent shall not be unreasonably withheld or

delayed.”  Consistent with these provisions, section 14 mandated

that BACP shall “execute and/or deliver, [or] cause to be

executed and/or delivered, all such instruments and documents and

to promptly take all such action as [plaintiff] may reasonably
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request, in order to effectuate the intent and purpose of, and to

carry out the terms of, this Agreement” (emphasis added).

Taken together, these provisions authorized plaintiff to

settle the LBSF claim, alone or with the other claims, for the

full Claim Amount, without BACP’s consent, and obligated BACP to

cooperate with plaintiff in implementing the settlement “as

reasonably required” and to execute all documents and instruments

as plaintiff “may reasonably request.”  Determining whether it

was “reasonable” for plaintiff to request that BACP reassign the

LBF and LBHI claims to LBSF in order to consummate a settlement

for the full Claim Amount, of which BACP would have received

$14,713,925.32, a profit of in excess of $2 million, and if

reasonable, for BACP to refuse that request, are fact-specific

inquiries, which should not be determined on a motion to dismiss

(see DB Mansfield LLC v BNY Capital Funding LLC, 116 AD3d 636

[1st Dept 2014]; African Diaspora Mar. Corp. v Golden Gate Yacht

Club, 109 AD3d 204, 213 [1st Dept 2013]; Shivers v Citibank,

N.A., 12 AD3d 248 [1st Dept 2004]).  BACP's argument that

plaintiff only had the authority to determine the value of the

claims is inconsistent with the language in section 10(a)

providing that plaintiff's authority to defend and enforce “the

Security Agreement and valuation of the Claims” continues until,

in pertinent part, “all issues relating to the Security Agreement
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are finally resolved.”

Furthermore, based on the language of the assignment

agreement, plaintiff has stated a claim that BACP breached the

covenant of good faith and fair dealing in withholding its

consent to a proposed settlement for the full Claim Amount,

thereby “destroying or injuring the right of [plaintiff] to

receive the fruits of the contract” (511 W. 232nd Owners Corp. v

Jennifer Realty Co., 98 NY2d 144, 153 [2002] [internal quotation

marks omitted]; see also Peacock v Herald Sq. Loft Corp., 67 AD3d

442, 443 [1st Dept 2009] [finding issues of fact as to good faith

that could not be resolved on a motion to dismiss]).

All concur except Saxe and Kahn,
JJ. who dissent in a memorandum by
Saxe, J. as follows:
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SAXE, J. (dissenting)

I would affirm the dismissal of the first cause of action

for breach and repudiation of the contract.  The terms of the

assignment agreement between plaintiff Guidance Enhanced Green

Terrain, LLC (Guidance), and defendant Banc of America Credit

Products, Inc. (BACP) conclusively defeat that cause of action as

a matter of law (see Leon v Martinez, 84 NY2d 83, 88 [1994]).

Guidance, a wealth management fund, invested about $21.9

million in Lehman Brothers Finance AG, pursuant to a February

2004 ISDA Master Agreement.  After Lehman Brothers filed for

bankruptcy in New York in September 2008, Lehman Brothers Finance

AG commenced liquidation proceedings in Switzerland.  Guidance

filed three claims as creditor in bankruptcy proceedings against

three Lehman Brothers entities: the first against Lehman Brothers

Finance AG (LBF) for the $21.9 million debt; the second against

Lehman Brothers Holdings, Inc. (LBHI) as a guarantor of the LBF

debt; and the third against Lehman Brothers Special Financing,

Inc. (LBSF), which had provided collateral for that claim

pursuant to a security agreement.

As documented in a trade confirmation dated December 14,

2012, BACP bought two of plaintiff’s three creditor’s claims

against the Lehman entities -- not all three, as the majority

asserts.  BACP purchased the primary claim against LBF (Primary
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Claim) and the claim against LBHI as guarantor (Guarantee Claim),

for a price of approximately $12 million.  Guidance retained the

third, claim against LBSF (Security Claim).

Due to the interrelated nature of the three claims, in order

to clarify and protect their respective rights and obligations,

the parties entered into the April 8, 2013 “Assignment Agreement”

at issue here.  Section 1 of the Assignment Agreement states,

“Except as provided in Sections 8(b) and 10, Seller, for good and

valuable consideration, does hereby irrevocably sell, convey,

transfer and assign unto Buyer all of Seller’s rights, title and

interest in, to and under” the purchased claims against LBF and

LBHI, and, “subject to Paragraph 8(b), all proceeds of the

foregoing.”  Section 1 further states, “This assignment shall be

deemed an absolute and unconditional assignment ... for the

purpose of collection and satisfaction.”

Section 8 sets forth the parties’ rights to receive proceeds

of the claims.  Section 8(a) provides that all distributions on

the claims BACP purchased “shall constitute property of the Buyer

to which Buyer has an absolute right,” subject to sections 8(b)

and 8(c).  Section 8(b) sets out a complex formula for dividing

between the parties any funds Guidance received for the Security

Claim against LBSF that Guidance retained.  This provision was

necessary since in the event Guidance settled that claim, the
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settlement would reduce the value of the two claims BACP

purchased.  Section 8(c) provides that “in the event that Debtors

pay interest on the Claim Amount . . . solely in connection with,

the Security Agreement, then Seller (and not Buyer) shall be the

sole recipient of such interest payments.”

Section 10 of the agreement, titled “Defense Authority,”

provides the primary basis for plaintiff’s breach of contract

claims against BACP.  It states: 

“(a) Notwithstanding anything herein to the
contrary and except as provided in Section 10(b) below,
Seller shall have the sole and exclusive right to
handle all matters relating to the Security Agreement
and valuation of the Claims, including to appear in the
[Liquidation and Bankruptcy] Proceedings and file
pleadings and documents on behalf of Buyer (as record
owner) in connection with the defense and enforcement
of the Security Agreement and valuation of the Claims
(the “Defense Authority”), until the earlier of (a) the
date on which all issues relating to the Security
Agreement were finally resolved, and (b) the fifth year
anniversary of the Closing Date.  Seller shall use its
reasonable efforts to maximize the value of the Claims,
except that, notwithstanding the foregoing, in
exercising the Defense Authority Seller may take
reasonable steps to maximize the Security Proceeds.
Buyer shall ... provide the Debtor Parties with written
notification ... of the Defense Authority, ... and
shall cooperate with Seller as reasonably required to
permit Seller to implement agreements relating to the
Security Agreement, including any settlement related
thereto.

“(b) Neither Seller nor Buyer shall compromise or
settle the Claims in an amount that is less than the
Claim Amount without the prior written consent of the
other party, which consent shall not be unreasonably
withheld or delayed.  Upon termination of  the Defense
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Authority, Buyer shall have the sole right to
compromise or settle the Claims and without consent of
Seller” [emphases added]).

After this transaction was completed, Guidance embarked upon

efforts to settle the Security Claim that it had retained.  In

late 2013 Guidance informed BACP of its proposed settlement with

LBSF, under which LBSF would pay $21 million for the Security

Claim, on the condition that BACP would assign the Primary Claim

and the Guarantee Claim to LBSF.  In other words, the proposed

settlement would treat as valueless the two claims that BACP had

purchased for $12 million, which claims BACP believed had

substantial value.  BACP rejected the settlement proposal.

In April 2014, Guidance contacted BACP with another

settlement proposal substantially similar to the first, except

that the purchase price was $21,961,082; once again, payment

would be on account of the Security Claim, and BACP’s two claims,

allocated zero value, would be assigned to LBSF.  Although BACP

did not consent to the proposal, Guidance asserted that under the

Assignment Agreement it had a right to unilaterally assign BACP’s

rights to the primary and guarantee claims; BACP then wrote

directly to LBHI to inform it that there could be no assignment

of BACP’s claims without BACP’s written consent.

The foundation of Guidance’s first breach of contract claim

is that it was a violation of the Assignment Agreement for BACP
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to fail to cooperate with Guidance in its efforts to effectuate a

settlement of the claims and to actively sabotage Guidance’s

efforts.

The majority reads the Assignment Agreement to justify

Guidance’s claim that BACP breached the agreement by withholding

its consent to, and interfering with, proposed settlements that

would have returned “all or nearly all” of the value of the

claims, thereby “destroying or injuring the right of [Guidance]

to receive the fruits of the contract” (quoting 511 W. 232nd

Owners Corp. v Jennifer Realty Co., 98 NY2d 144, 153 [2002]).

The majority misreads or misconstrues the terms of the

agreement, particularly section 10.  A careful reading of the

agreement establishes, as a matter of law, that BACP did not

have, so it could not have violated, any contractual obligation

to sign off on the proposed settlements, and Guidance did not

have any contractual right to require BACP to make such an

assignment.  Guidance’s sale of the Primary and Guarantee claims

to BACP was irrevocable, absolute and unconditional, and there is

no relevant exception to BACP’s rights to those claims that would

allow Guidance to include a forced assignment of those claims in

a settlement for less than their value.

Examination of the Assignment Agreement discloses that

Guidance’s characterization of the transaction with BACP as a
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“limited assignment” is not justified.  BACP obtained more than a

limited assignment of the Primary and Guarantee claims; it

purchased those claims.  What was limited were the rights that

Guidance retained as to those claims, which were limited to

control of their valuation.

The very first provision of the agreement, section 1,

defines the transaction, clearly stating that “[e]xcept as

provided in Sections 8(b) and 10, Seller, for good and valuable

consideration, does hereby irrevocably sell, convey, transfer and

assign unto Buyer all of Seller’s rights, title and interest in”

the two claims.  Nor do sections 8(b) and 10 support Guidance’s

reasoning; neither gives Guidance the right either to

unilaterally assign the Primary Claim and Guarantee Claim to a

third party or to require BACP to assign those claims.

It is interesting to note that not only was the sale to BACP

of the Primary Claim and the Guarantee Claim termed “absolute”

and “unconditional,” but also the agreement gave BACP all rights

to any distributions paid on account of those two claims, while,

in contrast, distributions arising from the Security Claim were

subject to division between Guidance and BACP under section 8(b).

To the extent section 8(b) imposes limitations on any party’s

rights, those limitations seem to be against Guidance, not BACP.

Nor do the provisions of section 10, the Defense Authority,
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give Guidance the rights or authority that it claims and that the

majority finds.  The first sentence of section 10 gives Guidance

the

“sole and exclusive right to handle all matters
relating to the Security Agreement and valuation of the
Claims, including to appear in the Proceedings and file
pleadings and documents on behalf of Buyer (as record
owner) in connection with the defense and enforcement
of the Security Agreement and valuation of the Claims.”

The only reasonable interpretation of this provision is that it

gives Guidance all the rights of the owner of the Security Claim,

but, as to the three claims together, only the right to handle

all matters relating to their valuation.  Notably, it was

necessary to give Guidance the authority to defend its valuation

of the three claims, because it was Guidance that had filed the

claims, and, at the time the parties entered into the Assignment

Agreement, the time for potential objectors to file objections to

the value of the claims had not yet expired.  It was therefore

necessary for Guidance, as claimant, to have the ability to

defend its claimed valuation if the issue arose.

The language of section 10 does not gives Guidance a right

to maximize the value of the security claim at the expense of the

other claims as Guidance suggests; the language “at the expense

of the other claims” cannot be found in the agreement.  The

relevant sentences from section 10(a) contain the following
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language:

“Seller shall use its reasonable efforts to maximize the
value of the Claims, except that, notwithstanding the
foregoing, in exercising the Defense Authority Seller may
take reasonable steps to maximize the Security Proceeds. 
Buyer shall ... cooperate with Seller as reasonably required
to permit Seller to implement agreements relating to the
Security Agreement, including any settlement related
thereto.”

 
The foregoing quoted language does not justify a conclusion that

Guidance had the right to enter into a settlement that maximized

the value of the Security Claim at the expense of the value of

the claims it sold to BACP.

The majority points to the language “providing that

plaintiff’s authority to defend and enforce ‘the Security

Agreement and valuation of the Claims’ continues until, in

pertinent part, ‘all issues relating to the Security Agreement

are finally resolved.’”  However, nothing in the cited language

allows Guidance to require BACP to assign the claims it purchased

in a settlement that assigns all the value to the Security Claim

and none to the two claims belonging to BACP.

Guidance insists that section 10(b) of the Agreement gives

it the right to negotiate a full or “near-full” value of the

claims.  However, what the agreement says is simply that

“[n]either Seller nor Buyer shall compromise or settle
the Claims in an amount that is less than the Claim
Amount without the prior written consent of the other
party, which consent shall not be unreasonably withheld
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or delayed.” 

BACP is indeed required by the agreement to “cooperate” with

Guidance “as reasonably required” to permit Guidance to implement

“any settlement” relating to the Security Agreement, and not to

unreasonably withhold consent to Guidance’s settlement of “the

Claims” for less than the full amount of their deemed value.

However, nothing in the language of either section 8(b) or

section 10 justifies requiring BACP to assign to a third party,

for an assessed value of zero, claims it purchased from Guidance.

Such a result would, in essence, allow Guidance to sell to the

third party claims it had already sold to BACP.  It cannot be

reasonable to require BACP to give up all rights to the two

claims it purchased for $12 million, from which it expected to

earn substantial distributions, and it cannot be unreasonable for

BACP to withhold consent to such an arrangement.  I therefore

dissent.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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Renwick, J.P., Saxe, Gische, Webber, JJ.

2377 Cargill Soluciones Empresariales, Index 651607/14
S.A. de C.V., SOFOM, ENR,

Plaintiff-Respondent,

-against-

Desarrolladora Farallon S.
de R.L. de C.V., et al.,

Defendants-Appellants.
_________________________

Balestriere Fariello, New York (John G. Balestriere of counsel),
for appellants.

Katten Muchin Rosenman LLP, New York (Michael I. Verde of
counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Shirley Werner

Kornreich, J.), entered February 3, 2016, which, insofar as

appealed from as limited by the briefs, denied defendants’ motion

to dismiss the causes of action as against Diaz Rivera and

Desarrolladora Farallon S. De R.L. de C.V. (Farallon) for breach

of the guaranty and for indemnification and legal fees as against

Farallon, unanimously affirmed, with costs.

In 2001, the Diaz Rivera family founded Farallon to manage

property it owned in Cabo San Lucas, Mexico.  In 2006, Farallon

and Cargill Financial Services International, Inc. (Cargill

Financial) entered into a business venture to develop the

property.  In May 2006, Farallon and Mexvalo, S. de R.L. de C.V.

(Mexvalo), a company formed by Cargill Financial to manage its
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interests in the property, together with Farallon/HVi

Development, LLC (FHD), entered into a “Trust Governance

Agreement” (TGA) that created a Mexican land trust for the

purpose of developing, owning, and operating a luxury resort on

the property, with Farallon contributing land valued at $18.5

million and Mexvalo contributing $15 million in cash.

To finance the construction, the trust obtained a $65

million construction loan from WestLB AG, New York Branch

(WestLB) under a loan agreement dated February 9, 2007

(Construction Loan Agreement).  As relevant here, the

Construction Loan Agreement incorporated a Non-Recourse Carve Out

Guaranty, which committed the three members of the trust’s

governing committee, Farallon, Mexvalo, and FHD, as “Guarantors”

of the Loan.

Pursuant to the guaranty, the guarantors each jointly,

severally, absolutely, unconditionally, and irrevocably

guaranteed the payment and repayment of all amounts due under the

Construction Loan Agreement and agreed to indemnify and hold

harmless the lender for all costs and expenses arising by reason

of default by any guarantor, and for enforcement of the rights,

remedies and/or options of the lender, upon the occurrence of

certain “Recourse Obligations.”  The Recourse Obligations include

a failure by the borrower to (1) deliver any earnings, revenues,

17



rents, or other income from the premises; (2) the occurrence of

any fraud, tortious conduct, or material misrepresentation; and

(3) any failure by the borrower to procure or maintain

unencumbered marketable title.

In addition, the project documents, as defined in the

Construction Loan Agreement, stated that certain concessions

relating to access to a portion of the beach and to a well,

desalinization plant and discharge facility were to be

transferred to the trust from Farallon.

With an additional loan of $73 million from Cargill

Financial, the resort opened in July 2009.  On or about September

30, 2010, the trust failed to make interest payments due under

the Construction Loan Agreement, which constituted an “Event of

Default.”  In 2012, WestLB/Portigon brought a foreclosure action

in Mexico against Farallon and Mexvalo for repayment of the

amount due on the loan, and it ultimately obtained a judgment of

$52 million.

Pursuant to a “Loan Purchase and Sale Agreement” dated

February 13, 2014, plaintiff Cargill Soluciones Empresariales,

S.A. De C.V., Sofom, ENR (Cargill SOFOM), a subsidiary of Cargill

Financial, acquired, for $54 million, all of the rights and

interests as lender under the Construction Loan Agreement,

including the rights to the note and the rights to collect on it
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under the Mexican action.

Cargill SOFOM filed an action asserting a cause of action

for breach of the Construction Loan Agreement, a second cause of

action, for breach of the guaranty’s Recourse Obligations, a

third cause of action, for conversion, alleging that for a period

of 18 months, Farallon and Diaz Rivera converted Cargill SOFOM’s

superior possessory interests for their own interest, and a

fourth cause of action, for an accounting of the resort’s

operations.  Cargill SOFOM alleged that Farallon and Diaz Rivera

had denied Cargill SOFOM a review of certain books and records,

and among other things, that Farallon and Diaz Rivera diverted

millions of dollars in resort revenues to accounts beyond the

lender’s control, incurred unnecessary taxes, and failed to

transfer the beach and well concessions.  Cargill SOFOM also

alleged that Diaz Rivera, exercised “complete dominion and

control” and “complete business discretion” over “all aspects of

[Farallon’s] management and operations,” and that Farallon and

Diaz Rivera failed “to follow normal and customary corporate

procedures with regard to [Farallon],” in that Farallon “fail[ed]

to hold required meetings for [Farallon] partners, [and] fail[ed]

to prepare and keep corporate records.”  Finally, Cargill SOFOM

alleged that Diaz Rivera, with an improper motive, commingled his

funds with Farallon funds, resulting in inadequate
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capitalization.

The motion court issued an order dismissing Cargill SOFOM’s

first and fourth causes of action, for breach of the Construction

Loan Agreement and for an accounting of the resort’s operations,

and ruled that the second and third causes of action would

continue.  Cargill SOFOM does not appeal from the dismissal of

the first and fourth causes of action.  Farallon has abandoned

its appeal from the motion court’s failure to dismiss the

conversion claim.

We find that the allegations of an absence of corporate

formalities, inadequate capitalization, and the commingling of

corporate and personal funds, as well as the allegations that

Diaz Rivera directed Farallon to take various actions that harmed

Cargill SOFOM, including failing to transfer property rights,

siphoning resort revenues, and incurring unnecessary taxes, are

sufficient to withstand this pre-answer motion to dismiss the

complaint, based on alter ego liability, as against Diaz Rivera.

Further, since the guaranty expressly provides that the

guarantor will be liable for any expenses, including legal fees,

incurred in its enforcement, Cargill SOFOM may seek a judgment as

to liability without presenting defendants with an invoice

detailing those costs (Citizens & S. Commercial Corp. v Catapano,

164 AD2d 812, 814-815 [1st Dept 1990]).  We reject defendant’s
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argument that the motion court should have limited Cargill

SOFOM’s potential enforcement fees to the fees incurred in this

action, since the complaint seeks such fees only in connection

with the breach of the guaranty alleged therein.  The motion

court can determine the scope of the indemnification provision at

such time as Cargill SOFOM takes affirmative steps to recover its

enforcement fees in related actions.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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Renwick, J.P., Saxe, Gische, Webber, JJ.

2378- Index 651867/15
2378A Desarrolladora Farallon S. de R.L.

de C.V.,
Plaintiff-Appellant,

-against-

Mexvalo, S. de R.L. de C.V.,
et al.,

Defendants-Respondents.
_________________________

Balestriere Fariello, New York (John G. Balestriere of counsel),
for appellant.

Katten Muchin Rosenman LLP, New York (Michael I. Verde of
counsel), for respondents.

_________________________

Orders, Supreme Court, New York County (Shirley Werner

Kornreich, J.), entered February 3, 2016, which granted

defendants’ motion to dismiss the first amended complaint and

denied plaintiff’s motion to amend the complaint, unanimously

affirmed, without costs.

The court correctly dismissed the four causes of action

purporting to assert tort claims under Mexican law.  To the

extent plaintiff alleges that defendant Cargill Soluciones

Empresariales, S.A. De C.V., SOFOM, ENR acted tortiously by using

its power as the note holder to seize control of the property and

squeeze plaintiff out of its operations, plaintiff failed to meet

its burden of showing a relevant conflict between the laws of New
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York and Mexico.  Nor did plaintiff adequately allege that the

locus of the alleged torts relating to the post-acquisition

conduct was in Mexico, since the complaint alleges that the

business transactions, including the loan purchase, occurred in

New York, and does not allege that the post-acquisition conduct

to take control of the property occurred elsewhere.

The court correctly found that the complaint fails to state

a cause of action for commercial bad faith under New York law

(see Sapriel v Charbit, 309 AD2d 601 [1st Dept 2003]), and

properly declined to grant leave to amend, based on its finding

that the proposed amendment would be futile (see Heller v Louis

Provenzano, Inc., 303 AD2d 20, 25 [1st Dept 2003]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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Friedman, J.P., Acosta, Mazzarelli, Andrias, Moskowitz, JJ.

2423 The People of the State of New York, Ind. 30169/13
Respondent,

-against-

Raul Guadalupe,
Defendant-Appellant.
_________________________

Seymour W. James, Jr., The Legal Aid Society, New York (Susan
Epstein of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (David P.
Stromes of counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Neil E. Ross, J.),

entered October 10, 2013, which adjudicated defendant a level two

sex offender pursuant to the Sex Offender Registration Act

(Correction Law art 6-C), unanimously modified, as a matter of

discretion in the interest of justice, to the extent of reducing

the adjudication to level one, and otherwise affirmed, without

costs.
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Under the circumstances of this case and in the exercise of

our independent discretion, we find that a downward departure to

level one is appropriate (People v Gonzalez, 91 AD3d 417 [1st

Dept 2012]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2640 The People of the State of New York, Ind. 907/13
Respondent,

-against-

Marco Ramos,
Defendant-Appellant.
_________________________

Robert S. Dean, Center for Appellate Litigation, New York
(Arielle Reid of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Sheila O’Shea
of counsel), for respondent.

_________________________

Judgment, Supreme Court, New York County (James M. Burke,

J.), rendered January 7, 2015, convicting defendant, after a jury

trial, of grand larceny in the second degree, and sentencing him

to a term of two to six years, unanimously affirmed.

The verdict was not against the weight of the evidence, as

viewed in light of the elements of the crime as charged to the

jury (see People v Danielson, 9 NY3d 342, 348-349 [2007]).  In

the factual context of the case, the court’s reference to lack of
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consent in its definition of larceny did not refer to the

victim’s physical relinquishment of a check, which was

undisputedly consensual at the moment of the transfer, but to the

victim’s lack of consent to defendant’s misuse of the funds

represented by the check.  This is the only way the jury could

have understood the charge, which would otherwise make no sense

under the facts, and in this Court’s role as “thirteenth juror,”

we conclude that this is how “the elements of the crime [were]

charged to the other jurors” (id. at 349), and we view the

evidence in that light.

The court properly ruled that the prosecutor’s disclosure,

after the verdict, of several pages of notes of witness

interviews, which had been misfiled, did not require reversal

because defendant failed to demonstrate that there was “a

reasonable possibility that the non-disclosure materially

contributed to the result of the trial” (CPL 240.75).
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The court’s Sandoval ruling balanced the appropriate factors

and was a proper exercise of discretion (see People v Hayes, 97

NY2d 203 [2002]; People v Pavao, 59 NY2d 282, 292 [1983]). 

We perceive no basis for reducing the sentence.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2641 Amara Fofana, Index 306303/14
Plaintiff-Respondent,

-against-

New Jersey Transit Corporation, et al.,
Defendants-Appellants.
_________________________

Gallo Vitucci Klar LLP, New York (Gregory Regensburg of counsel),
for appellants.

Budin, Reisman, Kupferberg & Bernstein, LLP, New York (Gregory C.
McMahon of counsel), for respondent.

_________________________

Order, Supreme Court, Bronx County (Kenneth L. Thompson,

J.), entered April 18, 2016, which granted plaintiff’s motion for

summary judgment on the issue of liability and dismissing so much

of the affirmative defenses as allege plaintiff’s culpable

conduct, unanimously affirmed, without costs.

The evidence showed that the owner defendants’ unoccupied

bus, which had been parked by defendant driver on a sloping

street, began to roll down the street after its brakes made an

alleged “hissing” sound, and struck the rear of plaintiff’s taxi,

which was waiting at a red light approximately 100 feet from

where the bus had been parked.  Plaintiff, who was injured as a

consequence, testified at his deposition that he was stopped at a

red light at the intersection for 10 to 15 seconds, and that

during such time, he did not hear or see the bus until it struck
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the back of his taxi.  The bus pushed plaintiff’s taxi into the

crosswalk where it hit a pedestrian.

Based on this evidence, a prima facie inference of

negligence on defendants’ part was inescapable, and there was no

evidence of culpable conduct on plaintiff’s part (see Morejon v

Rais Constr. Co., 7 NY3d 203 [2006]).  Defendants’ evidence,

including the bus driver’s testimony about his usual custom and

practice, failed to raise a triable issue of fact as to

defendants’ alleged lack of negligence or plaintiff’s alleged

culpable conduct.

We have considered defendants’ remaining arguments and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2642 In re Jayden H., and Another,

Children Under the Age of Eighteen Years, 
etc., 

Gregorio H.,
Respondent-Appellant,

Administration for Children’s Services,
Petitioner-Respondent.
_________________________

Neal D. Futerfas, White Plains, for appellant.

Zachary W. Carter, Corporation Counsel, New York (Max O. McCann
of counsel), for respondent.

Tamara A. Steckler, The Legal Aid Society, New York (Riti P.
Singh of counsel), attorney for the children.

_________________________

Order of disposition, Family Court, Bronx County (Linda

Tally, J.), entered on or about December 9, 2015, to the extent

it brings up for review a fact-finding order, same court and

Judge, entered on or about December 9, 2015, which found that

respondent father had neglected the subject children, unanimously

affirmed, without costs.

A preponderance of the evidence supports the finding that

the father neglected the children by using the residence he

occupied with the children as the base of his drug trafficking

operations (see Family Ct Act § 1012[f][i][B]).  A special agent

with the Drug Enforcement Administration testified that he
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observed the father going into and out of the home numerous times

during the day, after engaging in conversations with individuals

in vehicles, and that a search of the residence disclosed a large

quantity of cocaine, crack cocaine, oxycodone tablets, and cash. 

Family Court properly concluded that the father’s conduct placed

the children at imminent risk of harm (see Matter of Jaylin E.

[Jessica G.], 81 AD3d 451 [1st Dept 2011]; Matter of Taliya G.

[Jeannie M.], 67 AD3d 546 [1st Dept 2009]).

The delay in the proceedings did not prejudice the father or

violate his due process rights, and Family Court providently

exercised its discretion in adjourning the proceedings (see

Matter of Steven B., 6 NY3d 888, 889 [2006]).  The father was not

produced in court due to his incarceration and as a result of

concerns about prejudicing the criminal case against him.

We have considered the father’s remaining arguments,

including those involving the laboratory test results, and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2643 Abdel Monem Fathi, Index 150426/13
Plaintiff-Appellant,

-against-

Newton Sodhi, et al.,
Defendants-Respondents.
_________________________

Leav & Steinberg, LLP, New York (Justin C. Meserole of counsel),
for appellant.

Baker, McEvoy, Morrissey & Moskovits, P.C., Brooklyn (Robert D.
Grace of counsel), for respondents.

_________________________

Order, Supreme Court, New York County (Arlene P. Bluth, J.),

entered August 11, 2015, which granted defendants’ motion for

summary judgment dismissing the complaint on the serious injury

threshold of Insurance Law § 5102(d), unanimously modified, on

the law, to deny the motion as to the claim of permanent

consequential and significant limitations of use of the cervical

spine, and otherwise affirmed, without costs.

Defendants made a prima facie showing that plaintiff did not

suffer a permanent consequential or significant limitation of use

of his cervical or lumbar spine as a result of the subject motor

vehicle accident.  Their neurologist found no objective evidence

of impairment in plaintiff’s cervical or lumbar spine (see Mejia

v Ramos, 124 AD3d 449 [1st Dept 2015]).  Their radiologist found

cervical disc bulges and lumbar disc herniations, but opined that

33



these conditions were degenerative in nature and not causally

related to the accident.

In opposition, plaintiff raised an issue of fact as to his

cervical spine injury by submitting an affirmation by his

treating physician, who found limitations in range of motion and

opined that the cervical disc conditions were caused by the

accident.  Given plaintiff’s relatively young age and the sudden

onset of symptoms after being hit by defendants’ vehicle, his

physician’s opinion provided a “different, yet altogether equally

plausible, cause” (see Yuen v Arka Memory Cab Corp., 80 AD3d 481,

482 [1st Dept 2011]).  Contrary to defendants’ argument,

plaintiff submitted sufficient evidence that he received

treatment for his cervical spine injury contemporaneous with the

accident to permit a finding of a causal connection (see Perl v

Meher, 18 NY3d 208, 217-218 [2011]).

However, plaintiff failed to raise an issue of fact as to

his lumbar spine claim.  The MRI report contained in his own

medical records reflected findings of degenerative disc disease

in the lumber spine, and his medical expert failed to address

those findings and explain why they were not the cause of the
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injuries complained of (see Rivera v Fernandez & Ulloa Auto

Group, 123 AD3d 509 [1st Dept 2014], affd 25 NY3d 1222 [2015];

Alvarez v NYLL Mgt. Ltd., 120 AD3d 1043 [1st Dept 2014], affd 24

NY3d 1191 [2015]).

Defendants demonstrated prima facie that plaintiff did not

sustain an injury within the 90/180-day category through

plaintiff’s bill of particulars and his testimony, which

established that he was confined to bed and home for, at most,

two weeks, as well as their expert’s opinion that the claimed

physical injuries were causally unrelated to the accident (see

Frias v Son Tien Liu, 107 AD3d 589, 590 [1st Dept 2013]).  In

opposition, plaintiff presented no evidence of a medically

determined injury that prevented him from performing his

customary daily activities within the relevant time period (see

Barry v Arias, 94 AD3d 499, 500 [1st Dept 2012]).

We note that because plaintiff failed to raise an issue

whether his lumbar spine condition was caused by the accident, he
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cannot recover for such injury (see Hojun Hwang v John Doe, __

AD3d __, 40 NYS3d 767 [1st Dept 2016]), but can recover for any

other injury causally related to the accident if he prevails on

his cervical spine claim (see Rubin v SMS Taxi Corp., 71 AD3d

548, 549 [1st Dept 2010]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2644 After Midnight Company LLC, Index 151014/15
Plaintiff-Appellant,

-against-

MIP 145 East 57th Street, LLC,
Defendant-Respondent.
_________________________

Sher Tremonte LLP, New York (Robert Knuts of counsel), for
appellant.

Cleary Gottlieb Steen & Hamilton LLP, New York (Mark McDonald of
counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Carol Edmead, J.),

entered on or about November 16, 2016, which, to the extent

appealed from as limited by the briefs, granted defendant’s

motion dismissing in part the complaint, unanimously affirmed,

with costs.

The IAS court properly found that article 4 of the parties’

lease precludes plaintiff, a commercial tenant, from bringing any

claim against defendant landlord for inconvenience, annoyance, or

injury to plaintiff’s business.  This Court has repeatedly

interpreted substantially identical lease provisions in this way

(see e.g. Bowlmor Times Sq. LLC v AI 229 W. 43rd St. Prop. Owner,

LLC, 106 AD3d 646, 647 [1st Dept 2013]; Duane Reade v 405

Lexington, L.L.C., 22 AD3d 108, 111, 112 [1st Dept 2005];
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Periphery Loungewear v Kantron Roofing Corp., 190 AD2d 457 [1st

Dept 1993]).

Plaintiff’s fraud claim failed to allege particular facts

(see CPLR 3016[b]) and was duplicative of the breach of contract

claim (Intl. Plaza Associates, L.P. v Lacher, 63 AD3d 527 [1st

Dept 2009]).

The negligence claim was duplicative of the breach of 

contract claim (see Sommer v Federal Signal Corp., 79 NY2d 540,

551 [1992]).  In addition, plaintiff failed to allege conduct

that “smack[ed] of intentional wrongdoing” sufficient to support

a claim for gross negligence (id. at 554 [internal quotation

marks omitted]).  Plaintiff alleged no more than breach of a

private contract and loss of the benefit of its bargain.

The IAS court correctly dismissed plaintiff’s claims for

unjust enrichment and constructive trust, since the claims

involve subject matter covered by the parties’ enforceable
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contract (see Clark-Fitzpatrick, Inc. v Long Is. R.R. Co., 70

NY2d 382, 388 [1987]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2645- Ind. 1832/11
2646 The People of the State of New York,

Respondent,

-against-

Jonathan Saunders,
Defendant-Appellant.
_________________________

Richard M. Greenberg, Office of the Appellate Defender, New York
(Lauren Stephens-Davidowitz of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Jeffrey A.
Wojcik of counsel), for respondent.

_________________________

Judgment, Supreme Court, New York County (Rena K. Uviller,

J.), rendered May 16, 2012, as amended June 19, 2012, convicting

defendant, upon his plea of guilty, of rape in the second degree,

and sentencing him to a term of two years, unanimously modified,

on the law, to the extent of vacating the sentence and remanding

for a youthful offender determination, and otherwise affirmed.

Defendant is entitled, based on People v Rudolph (21 NY3d

497 [2013]), to an express youthful offender determination. 
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Although the court denied YO treatment, the record does not

establish that it did so on any basis other than that it was not

part of the agreed-upon sentence (see People v Malcolm, 118 AD3d

447 [1st Dept 2014]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2647 76-01 37TH Ave. Realty Corp., et al., Index 161256/13
Plaintiffs-Appellants,

-against-

Dongbu Insurance Company, Ltd.,
Defendant-Respondent.
_________________________

Carroll McNulty & Kull LLC, New York (Max W. Gershweir of
counsel), for appellants.

Ken Maguire & Associates PLLC, Garden City (Kenneth R. Maguire of
counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Ellen M. Coin, J.),

entered September 25, 2015, which, to the extent appealed from as

limited by the briefs, denied plaintiffs’ motion for summary

judgment declaring that defendant is obligated to indemnify

plaintiff 76-01 37TH Ave. Realty Corp. in the underlying personal

injury action, unanimously reversed, on the law, without costs,

and the motion granted.  The Clerk is directed to enter judgment

declaring that defendant is obligated to indemnify plaintiff 76-

01 37TH Ave. Realty Corp. in the underlying action.

Since there is no dispute that all the allegations in the

underlying action fall within the scope of the insurance policy

issued by defendant, defendant is obligated to indemnify

plaintiff 76-01 37TH Ave. Realty Corp. for any liability it is

found to bear in that action, and the declaration need not await
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the final judgment therein (see Regal Constr. Corp. v National

Union Fire Ins. Co. of Pittsburgh, PA, 15 NY3d 34, 39 [2010];

Maldonado v Kissm Realty Corp., 18 AD3d 627, 628 [2d Dept 2005],

lv denied 5 NY3d 709 [2005]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2648-
2648A In re Jaydein Celso M., and Another,

Dependent Children Under the Age
of Eighteen Years, etc.,

Diana E.,
Respondent-Appellant,

The Children’s Aid Society,
Petitioner-Respondent.
_________________________

Tennille M. Tatum-Evans, New York, for appellant.

Rosin Steinhagen Mendel, New York (Douglas H. Reiniger of
counsel), for respondent.

Aleza Ross, Patchogue, attorney for the children.
_________________________

Orders, Family Court, New York County (Clark V. Richardson,

J.), entered on or about August 11, 2015, which, upon findings of

permanent neglect, terminated respondent mother’s parental rights

to the subject children, and committed custody and guardianship

of the children to petitioner agency and the Commissioner of

Social Services for the purpose of adoption, unanimously

affirmed, without costs.

The determination that the mother permanently neglected the

children is supported by clear and convincing evidence (Social

Services Law § 384-b[7][a]).  The agency made diligent efforts to

assist the mother by developing an individualized plan tailored
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to fit her situation and needs, including referrals for drug and

mental health counseling, visitation, and random drug testing

(see e.g. Matter of Adam Mike M. [Jeffrey M.], 104 AD3d 572 [1st

Dept 2013]).  Despite these diligent efforts, the mother failed

to complete or benefit from the services offered to her, and

continued to deny responsibility for the conditions necessitating

the children’s removal from her care in the first place (id.).

The record further shows that the mother repeatedly failed her

drug tests, was incarcerated and continued to associate with the

father who was subject to an order of protection.  The mother has

also failed to exhibit an understanding of the children’s special

needs, which are significant, and is further evidence of her

failure to plan (see Matter of Juanita H., 245 AD2d 89 [1st Dept

1997], lv denied 91 NY2d 811 [1998]).

The preponderance of the evidence supports the court’s

determination that termination of the mother’s parental rights

was in the best interests of the children, as they have been in a

stable and loving foster home for several years, all of their
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basic and special needs are being met, and their foster mother

wishes to adopt them (see Matter of Jayvon Nathaniel L. [Natasha

A.], 70 AD3d 580 [1st Dept 2010]).  Nor do the circumstances

presented warrant a suspended judgment (id.).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2649 The People of the State of New York, Ind. 2998/10
Respondent,

-against-

Michael Carsey,
Defendant-Appellant.
_________________________

Mischel & Horn, P.C., New York (Richard E. Mischel of counsel),
for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Malancha Chanda
of counsel), for respondent.

_________________________

Judgment, New York County (Juan M. Merchan, J.), rendered

May 17, 2012, convicting defendant, after a jury trial, of

perjury in the first degree and offering a false instrument for

filing in the first degree, and sentencing him to a conditional

discharge for a period of three years, unanimously affirmed.

The verdict was not against the weight of the evidence (see

People v Danielson, 9 NY3d 342, 348–349 [2007]).  There is no

basis for disturbing the jury’s credibility determinations.  The

falsity of defendant’s statements was amply corroborated,

notwithstanding any minor inconsistencies in the testimony of the

People’s witnesses.

The court providently exercised its discretion in imposing

reasonable limits on cross-examination (see People v Corby, 6

NY3d 231, 234-235 [2005]) that did not violate defendant's
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constitutional rights (see Crane v Kentucky, 476 US 683, 689-690

[1986]; Delaware v Van Arsdall, 475 US 673, 678-679 [1986]).  In

one of the instances at issue, the court providently precluded

elicitation of a purported inconsistency that lacked any

probative value and was potentially confusing to the jury.  In

the other instance, the court providently excluded hearsay

testimony because, although not offered for its truth, its

relevance essentially depended on its being true.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2652 Chana Ringel, Index 311906/07
Plaintiff-Respondent,

-against-

Binyomin Rogosnitzky,
Defendant-Appellant.

- - - - -
Agudath Israel of America,
the United Jewish Organizations
of Williamsburg and North Brooklyn,
Professor Barbara A. Babb and 
Professor Cynthia Godsoe,

Amici Curiae.
_________________________

Elliott Scheinberg, New City, for appellant.

Rosenthal Herman & Notaro, P.C., New York (William C. Herman of
counsel), for respondent.

Allen & Overy LLP, New York (Mitchell A. Silk of counsel), for
amici curiae.

_________________________

Order, Supreme Court, New York County (Laura E. Drager, J.),

entered June 28, 2016, which granted plaintiff’s motion for

permission to enroll the parties’ son in The Shefa School for the

2016-2017 school year, and to order defendant to pay 25% of the

tuition and expenses, as set forth in the parties’ Stipulation of

Settlement, dated October 25, 2011, unanimously affirmed, without

costs.

Contrary to defendant’s contention, the court was not

required to hold a hearing on plaintiff’s motion, since defendant
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presented no evidence that raised triable issues of fact (see

Rubin v Rubin, 134 AD3d 572 [1st Dept 2015]; Shoshanah B. v Lela

G., 140 AD3d 603, 606 [1st Dept 2016]).  Nor did he make an

evidentiary showing that plaintiff’s decision was not in the

child’s best interests (see generally Eschbach v Eschbach, 56

NY2d 167 [1982]).

The court properly determined that, given that a hearing

would be superfluous, it would be cruel to the child, and would

needlessly delay the proceedings so that the child would lose his

place at the school for 2016-2017 (see generally David W. v Julia

W., 158 AD2d 1, 6-7 [1st Dept 1990]).

The court properly denied defendant’s request for an

adjournment, finding his alleged “effort” to find new counsel

unconvincing.  Indeed, the record suggests that defendant sought

the adjournment so that the child would lose his place at the

school.

We have considered defendant’s remaining arguments and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
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2653 The People of the State of New York, Ind. 4413/14
Respondent,

-against-

Carlos Guzman,
Defendant-Appellant.
_________________________

Seymour W. James, Jr., The Legal Aid Society, New York (Heidi
Bota of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Luis Morales of
counsel), for respondent.

_________________________

An appeal having been taken to this Court by the above-named
appellant from a judgment of the Supreme Court, New York County
(Richard Weinberg, J. at plea; Tamiko Amaker, J. at sentencing),
rendered January 14, 2015,

Said appeal having been argued by counsel for the respective
parties, due deliberation having been had thereon, and finding
the sentence not excessive,

It is unanimously ordered that the judgment so appealed from
be and the same is hereby affirmed.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, First Department.
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2654 Sebastian Shapiro, et al., Index 105373/11
Plaintiffs-Appellants,

-against-

Spain Taxi, Inc., et al.,
Defendants-Respondents.
_________________________

Weitz & Luxenberg, P.C., New York (David Green of counsel), for
appellants.

Maroney O’Connor LLP, New York (Ross T. Herman of counsel), for
respondents.

_________________________

Order, Supreme Court, New York County (Arlene P. Bluth, J.),

entered November 6, 2015, which granted defendants’ motion for

summary judgment dismissing the complaint on the threshold issue

of serious injury of Insurance Law § 5102(d), unanimously

reversed, on the law, without costs, and the motion denied.

Defendants established prima facie that plaintiff Sebastian

Shapiro (Mr. Shapiro) did not sustain a serious injury to his

left shoulder by submitting the affirmed report of an orthopedist

who found normal range of motion, negative test results, and a

resolved “[a]cute and chronic” dislocation.  Defendants also

submitted portions of Mr. Shapiro’s medical records showing that

he had a history of shoulder dislocations, the last occurring 10

years before the accident, and their expert opined that his

shoulder surgery was related to this history, not to the accident
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(see Sutliff v Qadar, 122 Ad3d 452 [1st Dept 2014]; Kone v

Rodriguez, 107 AD3d 537 [1st Dept 2013]).

In opposition, plaintiffs submitted an affirmed expert

report, as well as an unaffirmed MRI report and unaffirmed

reports of Mr. Shapiro’s orthopedic surgeon, which plaintiffs

were entitled to rely on because defendants’ expert specifically

referenced and relied on them in reaching his opinion (see

Francis v Nelson, 140 AD3d 467 [1st Dept 2016]).  These records,

together with the affirmed report, demonstrate that Mr. Shapiro

sustained a re-dislocation of his shoulder, as well as a

separation of the acromioclavicular (AC) joint with complete

rupture of the coracoclavicular ligaments.  Plaintiffs’ expert

provided evidence of continuing, significant limitations in range

of motion, and opined that the injuries were causally related to

the accident.  He adequately addressed Mr. Shapiro’s acknowledged

history of shoulder dislocation, and opined that the accident had

caused the re-dislocation of the shoulder, as well as the

additional AC joint separation and ruptured ligaments, which

required surgical repair.  Thus, plaintiffs raised an issue of

fact as to causation (see Sutliff, 122 AD3d at 453-454; compare

Alvarez v NYLL Mgt. Ltd., 120 AD3d 1043, 1044 [1st Dept 2014]

[plaintiff’s expert failed to address or contest defendants’

experts’ findings of preexisting degenerative conditions
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acknowledged in plaintiff’s radiologists’ reports], affd 24 NY3d

1191 [2015]).  As plaintiffs note, defendants’ expert described

the dislocation as “[a]cute” and did not address the medical

evidence that Mr. Shapiro also suffered a separated AC joint and

ruptured ligaments following the subject accident.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
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2655 Louis F. Burke PC, Index 653038/15
Petitioner-Respondent,

-against-

Law Office of Christopher J. Gray, P.C.,
Respondent-Appellant.
_________________________

Law Offices of Abraham George, PC, New York (Abraham M. George of
counsel), for appellant.

Law Firm of Alexander D. Tripp, PC, New York (Alexander D. Tripp
of counsel), for respondent.

_________________________

Order and judgment (one paper), Supreme Court, New York

County (Charles E. Ramos, J.), entered April 26, 2016, which

granted the petition to stay arbitration of the parties’ dispute

concerning the division of legal fees, permanently stayed an

arbitration proceeding commenced by respondent, and awarded

petitioner $6,325 in costs and attorneys’ fees, unanimously

affirmed, with costs.

Respondent failed to “demonstrate a clear and unequivocal

agreement to arbitrate” the parties’ dispute (Gerling Global

Reins. Corp. v Home Ins. Co., 302 AD2d 118, 123 [1st Dept 2002],

lv denied 99 NY2d 511 [2003] [internal quotation marks omitted]).

Pursuant to a joint prosecution agreement, petitioner and

respondent, jointly referred to in the agreement as “Burke/Gray,”

were to act as cocounsel, with another firm, in a class action
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lawsuit.  Burke/Gray, as a unit, and the other firm, were to each

receive 50% of the legal fees awarded in that action.  Although

paragraph eight of the agreement contains a broad arbitration

clause encompassing “[a]ny dispute [t]hereunder,” the agreement

does not address the allocation of legal fees as between the

parties in this action.

We have considered respondent’s remaining arguments and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2657 The People of the State of New York, Ind. 415/10
Respondent,

-against-

Igroit Rodriguez,
Defendant-Appellant.
_________________________

Robert S. Dean, Center for Appellate Litigation, New York
(Abigail Everett of counsel), for appellant.

Darcel D. Clark, District Attorney, Bronx (Robert C. McIver of
counsel), for respondent.

_________________________

Order, Supreme Court, Bronx County (Barbara F. Newman, J.),

entered December 10, 2015, which adjudicated defendant a level

three predicate sex offender pursuant to the Sex Offender

Registration Act (Correction Law art 6-C), unanimously affirmed,

without costs.

Defendant is subject to the presumptive override for a prior

felony sex crime conviction, which results in a level three

adjudication independent of any point assessments.  In any event,

we reject defendant’s challenge to the assessment of 15 points

for refusing to participate in or being expelled from a sex

offender treatment program.  

The court providently exercised its discretion in declining

to grant a downward departure from defendant’s presumptive risk

level to level two (see People v Gillotti, 23 NY3d 841, 861
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[2014]).  The mitigating factors cited by defendant were

adequately taken into account by the risk assessment instrument

or were outweighed by the fact that defendant has two convictions

for sex crimes against children.  This includes the underlying

offense, which was committed at the age of almost 64, thus

undermining defendant’s claim that his age of almost 70 at the

time of the SORA hearing shows a reduced risk of reoffense (see

People v McFarland, 120 AD3d 1121, 1122 [1st Dept 2014], lv

denied 24 NY3d 1053 [2014]), and his low-moderate Static-99R

score’s reliance on his age.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2658 Ashantae H., and Another,

Dependent Children Under the Age
of Eighteen Years, etc.,

Shelly H.,
Respondent-Appellant,

Administration for Children’s Services,
Petitioner-Respondent.
_________________________

Steven N. Feinman, White Plains, for appellant.

Zachary W. Carter, Corporation Counsel, New York (Ellen Ravitch
of counsel), for respondent.

Kenneth M. Tuccillo, Hastings on Hudson, attorney for the
children.

_________________________

     Order of fact-finding and disposition (one paper), Family

Court, Bronx County (Robert D. Hettleman, J.), entered on or

about June 2, 2015, insofar as it determined, after a hearing,

that respondent mother had neglected the subject children,

unanimously affirmed, without costs.

Based on the testimony and documents presented, coupled with

the “strongest adverse inference” that the evidence will allow

due to the mother's failure to testify (Matter of Vivienne Bobbi-

Hadiya S., 126 AD3d 545 [1st Dept 2015]), a preponderance of the

evidence supports the Family Court’s finding that the mother

neglected her children by engaging in a pattern of aggressive and
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uncontrollable behavior in their presence, which caused them to

be upset and fearful, and impaired, or created an imminent danger

of impairing, their physical, mental, or emotional condition (see

Family Court Act § 1012(f)(i)(B); see Matter of Andre K., 142

AD3d 1171 [2d Dept 2016]).  The mother had repeated arguments

with a neighbor, and displayed her anger issues toward building

staff and other tenants in the presence of one or more of her

children.  The mother’s behavior concerned the shelter so much

that they had to call the authorities on repeated occasions and

had to repeatedly warn the mother that her behavior could cause

her to be evicted or arrested, or could cause harm to the

children.

A finding of neglect does not require proof “that the child

has suffered actual injury” (Nicholson v Scoppetta, 3 NY3d 357,

377 [2004]; see also Matter of Serenity H., 132 AD3d 508, 509

[1st Dept 2015] [imminent risk demonstrated by child's

out-of-court statement that she was frightened and saddened by

seeing parents' altercation]).  Here, the detrimental effect the

mother’s actions had on the children is well established in the

record.  The mother merely presents credibility issues which were
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for the court to resolve and this Court “will not disturb those

determinations where, as here, they are supported by the record”

(Matter of Arianna M. [Brian M.], 105 AD3d 1401, 1401 [4th Dept

2013], lv denied 21 NY3d 862 [2013] (same).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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Acosta, J.P., Mazzarelli, Andrias, Feinman, Webber, JJ.

2660 GSP Finance LLC, Index 650841/11
Plaintiff-Appellant,

-against-

KPMG LLP,
Defendant-Respondent.
_________________________

Constantine Cannon LLP, New York (Jean Kim of counsel), for
appellant.

Wilkie Farr & Gallagher LLP, New York (Michael R. Young of
counsel), for respondent.

_________________________

Judgment, Supreme Court, New York County (Saliann Scarpulla,

J., and a jury), entered November 13, 2015, in defendant’s favor,

unanimously affirmed, with costs.

The court (Barbara R. Kapnick, J.) correctly granted

defendant’s motion to dismiss the negligent misrepresentation

claim, because, even if plaintiff was a “known party” to

defendant (Credit Alliance Corp. v Arthur Andersen & Co., 65 NY2d

536, 551 [1985]), the complaint contained no allegation of

conduct on defendant’s part linking it to plaintiff (see id.; see

also Securities Inv. Protection Corp. v BDO Seidman, 95 NY2d 702,

711-712 [2001]).

The court (Saliann Scarpulla, J.) providently exercised its

discretion in denying plaintiff’s motion for leave to file an

amended complaint, since the amended negligent misrepresentation
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claim still failed to allege linking conduct.  To the extent

Health Acquisition Corp. v Program Risk Mgt., Inc. (105 AD3d 1001

[2d Dept 2013]) found that the defendants’ knowledge of the

plaintiffs’ needs constituted linking conduct, it is contrary to

this Court’s decision in LaSalle Natl. Bank v Ernst & Young (285

AD2d 101, 107 [1st Dept 2001]).  We note that Health Acquisition

Corp. relied on White v Guarente (43 NY2d 356 [1977]) (see 105

AD3d at 1004), which was “supersed[ed]” by Credit Alliance

(Parrott v Coopers & Lybrand, 263 AD2d 316, 324 [1st Dept 2000],

affd 95 NY2d 479 [2000]).  The fact that defendant’s Debt

Compliance Letters, which were addressed to Hicks Sports Group

LLC, were intended for the use of plaintiff (among others) does

not constitute linking conduct (see e.g. CRT Invs., Ltd. v BDO

Seidman, LLP (85 AD3d 470, 472 [1st Dept 2011]).  Rodin Props.-

Shore Mall v Ullman (264 AD2d 367 [1st Dept 1999]), which

plaintiff cites in reply, dealt with whether tort claims were

duplicative of contract claims (see id. at 368).  It did not

specifically discuss the Credit Alliance test, let alone linking

conduct.

The trial court’s exclusion of defendant’s audit manual from

evidence does not warrant reversal and a new trial.  Although the

63



manual was relevant (see Sabratek Liquidating LLC v KPMG LLP,

2003 WL 22715820, *6, 2003 US Dist LEXIS 20687, *16-17 [ND Ill,

Nov. 18, 2003, No. 01 C 9582]), the court had the discretion to

exclude it if its probative value was outweighed by the prospect

of juror confusion (see People v Primo, 96 NY2d 351, 355 [2001]). 

The court could have admitted the manual with a limiting

instruction (see Hyde v County of Rensselaer, 51 NY2d 927, 929

[1980]), but it was not obliged to do so (see generally People v

Genao, 184 AD2d 285 [1st Dept 1992], lv denied 80 NY2d 903

[1992]).  In light of the facts that the “going concern” issue to

which the manual related was only part of plaintiff’s fraud claim

and that plaintiff was able to introduce testimony about

defendant’s audit program, which also dealt with the going

concern issue, there was not such prejudice as to call for

reversal (see Hyde, 51 NY2d at 929).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2661 The People of the State of New York, Ind. 2119/11
Respondent,

-against-

Edgar Algarin,
Defendant-Appellant.
_________________________

Richard M. Greenberg, Office of the Appellate Defender, New York
(Matthew A. Wasserman of counsel), for appellant.

Darcel D. Clark, District Attorney, Bronx (Meaghan L. Powers of
counsel), for respondent.

_________________________

Judgment, Supreme Court, Bronx County (John W. Carter, J.),

rendered October 31, 2013, unanimously affirmed.

Although we do not find that defendant made a valid waiver

of the right to appeal, we perceive no basis for reducing the

sentence.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2662 The People of the State of New York, Ind. 3367/14
Respondent,

-against-

Jean Rodriguez,
Defendant-Appellant.
_________________________

Seymour W. James, Jr., The Legal Aid Society, New York (Eve
Kessler of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Sheila L.
Bautista of counsel), for respondent.

_________________________

An appeal having been taken to this Court by the above-named
appellant from a judgment of the Supreme Court, New York County
(Charles Solomon, J.), rendered June 18, 2015,

Said appeal having been argued by counsel for the respective
parties, due deliberation having been had thereon, and finding
the sentence not excessive,

It is unanimously ordered that the judgment so appealed from
be and the same is hereby affirmed.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, First Department.
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2663 Melody Gomez, Index 307577/12
Plaintiff-Appellant,

-against-

Bernard Davis,
Defendant-Respondent.
_________________________

Sacco & Fillas, LLP, Astoria (Ying Hua Huang of counsel), for
appellant.

Katz & Associates, Brooklyn (Stephen A. Saltzman of counsel), for
respondent.

_________________________

 Order, Supreme Court, Bronx County (Sharon A.M. Aarons,

J.), entered September 24, 2015, which granted defendant’s motion

for summary judgment dismissing the complaint due to plaintiff’s

inability to meet the serious injury threshold of Insurance Law §

5102(d), unanimously modified, on the law, to deny the motion

with respect to plaintiff’s claims of permanent consequential and

significant limitation of use of her cervical spine and lumbar

spine, and otherwise affirmed, without costs.

Defendant established prima facie that plaintiff did not

sustain a serious injury involving limitation of use of the

cervical spine or lumbar spine.  Defendant submitted, inter alia,

the affirmed report of an orthopedist finding full range of

motion, normal test results, and resolved strains in both parts
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of the spine (see Blocker v Yun Baek Sung, 135 AD3d 494 [1st Dept

2016]; Haniff v Khan, 101 AD3d 643 [1st Dept 2012]).

Plaintiff’s opposition raised triable issues of fact.  The

affirmed report of her radiologist provides objective medical

evidence of the existence of a disc herniation in the cervical

spine and disc bulges in the lumbar spine.  Plaintiff’s

neurologist found significant limitations in range of motion,

spasms, and positive clinical test results found upon recent

examination, and, based on such findings and his review of

plaintiff’s medical records, opined that the symptoms were

permanent and causally related to the accident (see Blocker at

494).  Plaintiff adequately explained her gaps in treatment when

she testified that her insurance company stopped coverage, and

that her new insurance company would not cover further treatment

(see Ramkumar v Grand Style Transp. Enters. Inc., 22 NY3d 905,

906-907 [2013]).  While defendant contends that plaintiff did not

provide admissible evidence of post-accident treatment, he did

not make any prima facie showing of a lack of causal connection

between the claimed injuries and the accident, and his expert

listed the records of plaintiff’s post-accident treatment (see

Streeter v Stanley, 128 AD3d 477 [1st Dept 2015]).  Under the

circumstances, plaintiff’s testimony concerning her post-accident

treatment is sufficiently supported by the uncertified medical
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records (see Perl v Meher, 18 NY3d 208, 217-218 [2011]; Pantojas

v Lajara Auto Corp., 117 AD3d 577 [1st Dept 2014]), which may be

considered for that limited purpose since they are not the only

admissible evidence submitted in opposition (see Clemmer v Drah

Cab Corp., 74 AD3d 660 [1st Dept 2010]).

Dismissal of the 90/180-day injury claim was proper in light

of plaintiff's testimony that she was confined to bed and home

for only three days after the accident (Santana v Centeno, 140

AD3d 437 [1st Dept 2016]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2664- Index 302629/13
2665N Ahmed M. Kattaria,

Plaintiff-Appellant,

-against-

Clemente Rosado,
Defendant-Respondent.
_________________________

Law Offices of Alexander Bespechny, Bronx (Alexander Bespechny of
counsel), for appellant.

Mauro Lilling Naparty LLP, Woodbury (Seth M. Weinberg of
counsel), for respondent.

_________________________

Order, Supreme Court, Bronx County (Betty Owen Stinson, J.),

entered on or about September 14, 2015, which to the extent

appealed from as limited by the briefs, granted defendant’s

motion to direct plaintiff to resubmit to a medical examination

by defendant’s designated physician, and order, same court and

Justice, entered February 25, 2016, which granted defendant’s

motion for a protective order to compel plaintiff to attend the

independent medical examination by defendant’s designated

physician and to exclude nonattorneys from the exam, unanimously

affirmed, without costs.

The motion court providently exercised its discretion when

it granted defendant’s timely motion directing plaintiff to

resubmit to a medical examination by defendant’s designated
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physician, post-note of issue, in accordance with 22 NYCRR

202.21[e] (see Andon v 302-304 Mott St. Assoc., 94 NY2d 740, 745

[2000]), and defendant did not need to prove “unusual or

unanticipated circumstances” as required pursuant to 22 NYCRR

202.21[d] (see Audiovox Corp. v Benyamini, 265 AD2d 135, 138-139

[2d Dept 2000]).

The motion court also providently exercised its discretion

in barring plaintiff’s nonlegal representative from the medical

examination, as plaintiff did not timely object to defendant’s

notice of physical examination in accordance with CPLR 3121 and

3122, and as plaintiff failed to demonstrate “special and unusual

circumstances” warranting the nonlegal representative’s presence

(see Bermejo v New York City Health & Hosps. Corp., 135 AD3d 116,

145 [2d Dept 2015]; Cooper v McInnes 112 AD3d 1120, 1121 [3d Dept

2013]; Mertz v Bradford, 152 AD2d 962 [4th Dept 1989]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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2350 Wendy White, Index 157064/13
Plaintiff-Respondent,

-against-

Metropolitan Opera Association, Inc.,
Defendant-Appellant.
_________________________

Proskauer Rose LLP, New York (Howard Z. Robbins of counsel), for
appellant.

Edelman & Edelman, P.C., New York (David M. Schuller of counsel),
for respondent.

_________________________

Order, Supreme Court, New York County (Shlomo S. Hagler,
J.), entered November 10, 2015, affirmed, without costs.

Opinion by Acosta, J.  All concur.

Order filed.
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ACOSTA, J.

Defendant Metropolitan Opera Association, Inc. (the Met)

operates the Metropolitan Opera House at Lincoln Center. 

Plaintiff, Wendy White, is a renowned opera singer who has been

featured in more than 500 performances at the Met over the course

of 23 years.  This personal injury action arises from plaintiff’s

fall from an elevated platform while performing at the Met.  

This appeal involves interpretation of Workers’ Compensation

Law (WCL) § 2(4), which was enacted in 1986 to provide a

definition of employee for those in the performing arts.  Section

2(4), in relevant part, defines an “employee” to include:

“a professional musician or a person otherwise engaged
in the performing arts who performs services as such
for ... a theatre ... or similar establishment ...
unless, by written contract, such musician or person is
stipulated to be an employee of another employer
covered by this chapter.” 

Plaintiff alleges that, on December 17, 2011, during her

performance of the role of Marthe in the Met’s production of the

opera Faust, she fell and was seriously injured while walking

from a backstage staircase to an on-stage elevated platform.  She

alleges that the accident was caused by a defect in the set’s

design or construction resulting from the Met’s negligence.  She

further alleges that she performed at the opera house pursuant to

a standard contractor’s agreement between the Met and her
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corporation, Wendy White, Inc. (WW, Inc.), and that neither she

nor WW, Inc. were the Met’s “employees.”

The Met moved to dismiss the complaint pursuant to CPLR

3211(a)(1) and (7), arguing that documentary evidence

conclusively established that plaintiff was an employee engaged

in the performing arts, as defined by WCL §2(4), or,

alternatively, a special employee of defendant, since the Met

controlled the manner in which she performed her work, and that

therefore her claim was barred by the exclusive remedy provision

of WCL § 11.

The Met argued that plaintiff indisputably performed for it

as a performing artist and that she was an employee for purposes

of the Worker’s Compensation Law.  In support, the Met submitted

the “Standard Contractor’s Agreement (Per Performance)” pursuant

to which WW, Inc., defined as “Contractor,” “agree[d] to furnish

to The Met the services of its employee, Wendy White (‘Singer’),

as singer on an individual performance basis.”

The agreement detailed the period of engagement, during

which plaintiff was required to reside in the New York

metropolitan area, and to “immediately report[]” any

“indisposition.”  Plaintiff was also required to notify the Met

whenever she was absent from her residence for more than two

hours on a rehearsal or performance date.  Payment for each
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performance was to be made to WW, Inc.

The agreement incorporated by reference the terms of the

collective bargaining agreement (the CBA) between the Met and the

American Guild of Musical Artists, Inc., to which plaintiff

belonged.  The CBA covered all “ARTISTS” engaged by the Met,

including “Solo Singers,” but not “any group of ARTISTS engaged

by the Met which performs independently of the regular

Metropolitan Opera Company.”  The CBA required that all contracts

be in one of six specified forms, including the “Standard

Contractor’s Agreement (Per Performance)” used here.  It also

required that, “to the extent permitted by law,” the Met “make

the payments required” to maintain, among other things, “Workers’

Compensation coverage for all ARTISTS.”

With respect to “Principal” artists, including plaintiff,

the CBA specified penalties for being unprepared to perform or

failing to appear at scheduled rehearsals or performances.  It

also required that Principals wear their make-up “according to

the standards and specific instructions of the Met” and

participate in photo calls “at no additional compensation.”

In addition, the Met submitted a copy of the New York

workers’ compensation insurance policy it had in place at the

time of the accident.  The Met also submitted an affidavit by

Mark Dieffenbach, a claims specialist in the workers’
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compensation claim unit of the Met’s insurance carrier, The

Hartford.  Dieffenbach averred that the Met had submitted a claim

in connection with the subject accident, which The Hartford had

accepted “without prejudice,” and pursuant to which The Hartford

had made payments to plaintiff’s medical care providers.

The Met additionally submitted a “Notice of Proposed

Decision” from the New York State Workers’ Compensation Board

(the WCB), which found that plaintiff “had a work related

injury,” and ordered payment.  Plaintiff later objected to this

decision on the grounds that the Met was not her employer and

that she never filed a New York workers’ compensation claim; she

filed a claim in New Jersey against WW, Inc.  In response, the

WCB issued a “Notice of Cancellation of Proposed Decision,” which

explained that “[c]laimant wants the case to be discontinued as

[s]he has filed claim in New Jersey.”

In opposition, plaintiff argued that this action was not

barred by the Workers’ Compensation Law because the Met was not

her employer within the meaning of the statute.  She argued that

she was not an “employee” under WCL § 2(4) because she worked

pursuant to a “per performance” agreement between WW, Inc. and

the Met, and therefore came within the exception applicable to a

person who “by written contract . . . is stipulated to be an

employee of another employer covered by” the statute.  Further,
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she did not cede total control of her performance to the Met, and

thus the Met did not become her special employer.

Plaintiff submitted her own affidavit, in which she averred

that she was not employed by the Met but, instead, by WW, Inc.

She explained that she was always paid by WW, Inc., and that WW,

Inc. only received 1099’s, not W-2’s, from the Met.  She also did

not receive any employment benefits from the Met, and was in fact

told that she did not qualify for the Met’s health insurance plan

because she was not an employee.

Plaintiff asserted that she was a “star” and that, as such,

she had “full artistic control” over her performance, including

choosing “the timbre, the volume, the projection, and all of the

artistry in the form of nuance, inflection and the acting.”  She

claimed to have received no training, supervision, or direction

from the Met with respect to how to perform her role, and

explained that her voice lessons and coaching were paid for by

WW, Inc. She admitted, however, that the Met provided her make-

up, costumes, and wigs, told her “where and when to attend

rehearsals and performances,” and “blocked out the basic staging

with entrances and exits” - although she purported to have veto

power even with respect to staging decisions.

Additionally, plaintiff stated that she was not aware that

the Met purchased workers’ compensation insurance for her, and
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never consented to any claim being filed thereunder.  She

explained that she only found out later that certain medical

bills had been paid by the Met’s insurance carrier, and rejected

any subsequent offers of payment.  Instead, she filed a claim in

New Jersey under WW, Inc.’s workers’ compensation insurance

policy.

Plaintiff also submitted statements by Assemblyman Roger J.

Robach and New York State Senator James J. Lack, the sponsors of

the 1986 amendment to the WCL that added section 2(4), addressing

the employment status of performing artists.  Robach explained in

a letter to the Governor’s Counsel that the amendment was

intended to clarify that “the vast majority [of musicians and

performers] who are not in the ‘star’ category” were employees

entitled to workers’ compensation benefits, without having to

litigate their status.  In an affirmation submitted with the

motion, Lack explained that “[t]he bill was not intended to

compel ‘star’ performers, who are independent professionals able

to negotiate the terms of their engagements, to become

‘employees’ of the venues at which they perform.”

The motion court denied the Met’s motion to dismiss the

complaint, holding that the Met did not present sufficient

evidence to prove that plaintiff was its “employee” at the time

of the accident.  The court found the contract, the CBA, and the
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insurance policy inconclusive, and observed that the policy did

not even specify who was covered.  The court found that the fact

that The Hartford paid some of plaintiff’s medical bills was not

dispositive, as these payments were made “without prejudice.” 

The court distinguished the primary case relied on by the Met

(Fouchécourt v Metropolitan Opera Assn., 537 F Supp 2d 629 [SD NY

2008]) on the ground that the injured party in that case was not

employed by a separate entity.  The court also noted that the Met

had previously taken the position, in an unrelated case, In re

Metropolitan Opera Assn., Inc. and Operatic Artists of America,

(327 NLRB No. 136, 327 NLRB 740, 744-745 1999 WL 112550, *9, 1999

NLRB LEXIS 113, *29-30 [NLRB 1999]), that solo artists, including

corporate artists, engaged on a per performance basis, were not

considered employees.  Although the court found that plaintiff

failed to demonstrate that WW, Inc. had obtained a workers’

compensation policy compliant with the WCL, it held that “this

does not mean that [plaintiff] is necessarily covered by the

Met’s worker’s compensation policy,” observing that the statutory

consequence of failing to obtain such a policy was simply payment

of a penalty.

We agree with the motion court and therefore affirm.  WCL §

2(4) defines “employee” to include “a professional musician or a

person otherwise engaged in the performing arts who performs
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services as such for ... a theatre ... or similar establishment

... unless, by written contract, such musician or person is

stipulated to be an employee of another employer covered by this

chapter.”  Here, plaintiff’s services were provided to the Met

pursuant to a per-performance contractor’s agreement, entered

into between her corporation and the Met, that provided that the

corporation “agree[d] to furnish to The Met the services of its

employee, Wendy White . . ., as singer on an individual

performance basis.”  Plaintiff’s corporation meets the definition

of an “employer covered by this chapter,” inasmuch as it is a

corporation “having one or more persons in employment” (WCL

§ 2[3]).  Thus, by written contract, plaintiff was stipulated to

be an employee of another employer (compare Fouchécourt v

Metropolitan Opera Assn., 537 F Supp 2d 629, 633 [SD NY 2008],

supra [exception to definition of “employee” not applicable to

injured opera singer who contracted directly with defendant]).

The Met is correct that the plain language of WCL § 2(4),

which is “the clearest indicator of legislative intent” (Majewski

v Broadalbin-Perth Cent. School Dist., 91 NY2d 577, 583 [1998]),

draws no distinction between regular performers and stars.  Nor

have courts been inclined to draw such a distinction generally,

although none of the cases cited by the Met address the statutory

exception specifically.  For example, in Fouchecourt, the
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district court reviewed the legislative history - including the

materials plaintiff relies on here - and held that “all musicians

and performing artists are deemed to be ‘employees’ for [WCL]

purposes” (537 F Supp 2d at 633).  However, the court in

Fouchecourt was not addressing the question at issue here, i.e.,

whether WCL § 2(4) applies to “stars” who negotiate the terms of

their appearance through a company that employs them; it was

focused on whether someone who contracted directly with the Met

as an “independent contractor” for tax purposes could still be an

employee under the statute.  Similarly, in Makarova v United

States (201 F3d 110, 116 [2d Cir 2000]), the Second Circuit found

that a preeminent ballet dancer was an “employee” within the

meaning of the WCL and specifically rejected her argument that,

as a star, she could not be the defendant’s “employee.”  But,

again, the court was focused on a different question from the one

in this case - i.e., the plaintiff’s status at common law (her

accident occurred before enactment of WCL § 2[4].

That being said, to the extent the scope of the exception

language is unclear, the legislative history may be examined (see

Matter of Shannon, 25 NY3d 345, 351 [2015]).  Here, the

legislative history supports plaintiff’s suggested distinction,

since it indicates that the statutory definition of employees was

intended to protect the vast majority of performers, who are not
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“stars,” and that the statutory exception was designed to exclude

those performers with the clout to negotiate the terms of their

own engagements.1

Contrary to the Met’s contention, it is not necessary for

plaintiff to demonstrate that her corporation maintained a

workers’ compensation policy “issued under the law of this

state,” as required by WCL § 50(2).  That requirement is an

obligation imposed on a corporation that is an employer; it is

not a prerequisite for employer status (see WCL §§ 50[2]; 2[3]).

Moreover, WCL § 54(6)(c) provides that corporations, such as

plaintiff’s, whose sole employee is an executive officer who owns

100% of the stock need not purchase workers’ compensation

insurance for the employee.  There is also no policy reason to

find that plaintiff’s corporation is not her employer, since this

is not a situation in which a corporation is seeking to invoke

the benefits of the immunity provision of WCL § 11 without

1It is important to note, however, as the Met points out,
that subsequent legislative activity, while less persuasive, cuts
in the other direction.  The Legislature has thrice attempted to
amend WCL § 2(4) to provide that executive officers excluded from
coverage under WCL § 54(6)(c) are either not employees or are
subject to the common-law test rather than WCL § 2(4)’s per se
rule, but none of these attempts have succeeded (see 2016 NY
Assembly Bill A10283; 2015 NY Assembly Bill A03390; 2014 NY
Assembly Bill A10132).  Although this seems to cut in favor of
interpreting the statutory exception as not applying to persons
like plaintiff who are employed by their own corporation, it is
not dispositive.
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fulfilling its corresponding obligation under the statute (see

Boles v Dormer Giant, Inc., 4 NY3d 235, 240 [2005]).

To the extent the common-law special-employee doctrine

continues to apply, the Met failed to submit documentary evidence

establishing conclusively that it “assumed exclusive control over

‘the manner, details and ultimate result of the employee’s work’”

(Bellamy v Columbia Univ., 50 AD3d 160, 162, 164 [1st Dept 2008]

[internal quotation marks omitted][emphasis added]). 

We have considered the Met’s remaining arguments and find

them unavailing.

Accordingly, the order of the Supreme Court, New York County

(Shlomo S. Hagler, J.), entered November 10, 2015, which denied

defendant’s motion to dismiss the complaint pursuant to CPLR

3211(a)(1) and (7), should be affirmed, without costs.

All concur.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  JANUARY 5, 2017

_______________________
CLERK
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