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THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Tom, J.P., Acosta, Kapnick, Kahn, Gesmer, JJ.

3433- Index 650913/12
3434 Joern Meissner, etc.,

Plaintiff-Appellant,

-against-

Tracy Yun, et al.,
Defendants-Respondents.
_________________________

Higgins & Trippett LLP, New York (Thomas P. Higgins of counsel),
for appellant.

Tracy Yun, respondent pro se.

Greenberg Freeman LLP, New York (Michael A. Freeman of counsel),
for Manhattan Enterprise Group LLC, respondent.

_________________________

Order, Supreme Court, New York County (Jeffrey K. Oing, J.),

entered on or about July 10, 2015, which granted defendants’

motion for summary judgment dismissing the first through fifth

causes of action insofar as asserted derivatively, and order,

same court and Justice, entered on or about October 29, 2015,

which, to the extent appealed from, denied plaintiff’s motion to

renew, unanimously affirmed, without costs.

The motion court correctly held that plaintiff lacked

standing to assert derivative claims on behalf of Manhattan



Review LLC since he never commenced a proceeding with the

Delaware Chancery Court to nullify or revoke the company’s

certificate of cancellation (Otto v Otto, 110 AD3d 620 [1st Dept

2013], citing 6 Del Code Ann § 18-805; Matthew v Laudemiel, 2012

WL 605589, *21-22, 2012 Del Ch LEXIS 38, *76 [Del Ch Feb. 21,

2012]).  Moreover, defendants did not waive their right to raise

plaintiff’s lack of standing and capacity to sue since they

asserted the affirmative defense in their answer (Security Pac.

Natl. Bank v Evans, 31 AD3d 278, 280 [1st Dept 2006], appeal

dismissed 8 NY3d 837 [2007]; CPLR 3211[e]).

The motion court was also correct to deny plaintiff’s motion

to renew the summary judgment motion.  Plaintiff argued that he

was entitled to renewal because Manhattan Review LLC had been

“revived,” as evidenced by a certificate issued by the Delaware

Secretary of State, stating that Manhattan Review LLC existed as

of August 3, 2015.  However, plaintiff’s renewal motion, which

was not supported by an affidavit by anyone with personal

knowledge of the relevant facts, failed to provide a reasonable

justification as to why plaintiff did not seek to revive the

company prior to or in conjunction with bringing his derivative

claims (see CPLR 2221[e][3]; Otto, 110 AD3d at 620).  Indeed,

plaintiff alleged in his first amended complaint, dated August

24, 2012, that defendant Yun had dissolved Manhattan Review LLC
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on or about January 3, 2012, demonstrating that he knew the

company had been dissolved at least 26 months before defendants

filed their summary judgment motion on October 27, 2014.  A

motion to renew “should be denied where the party fails to offer

a valid excuse for not submitting the additional facts upon the

original application” (Foley v Roche, 68 AD2d 558, 568 [1st Dept

1979]).  Accordingly, we reject plaintiff’s counsel’s conclusory

assertion, made in his memorandum of law, that the motion was

proper because the certificate constituted a fact that did not

exist at the time that defendants’ summary judgment motion was

decided (see Jones v 170 E. 92nd St. Owners Corp., 69 AD3d 483,

483-484 [1st Dept 2010]).

In any event, were we to consider the certificate, it would

not change the outcome (CPLR 2221[e][2]).  We agree with the

motion court that plaintiff failed to demonstrate that he had

obtained the certificate by a process equivalent to an action in

the Delaware Chancery Court seeking nullification of the

certificate of cancellation (see Otto, 110 AD3d at 620;

Laudemiel, 2012 WL 605589 at *22 n 148, 2012 Del Ch LEXIS at *80

n 148; Metro Communication Corp. BVI v Advanced Mobilecomm Tech.

Inc., 854 A2d 121, 138-139 [Del Ch 2004]).  Although plaintiff

asks us to afford full faith and credit to the certificate, we

have previously declined to afford full faith and credit to a
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sister state administrative action that was not comparable to a

judicial proceeding addressing the relevant issue (see generally

Marine Midland Bank v Home Ins. Co., 263 AD2d 374 [1st Dept

1999]).  Accordingly, plaintiff may only establish his authority

to sue derivatively through a proceeding in the Delaware Chancery

Court (Otto, 110 AD3d at 620).

We have considered plaintiff’s remaining contentions and

find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017 

_______________________
CLERK
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Sweeny, J.P., Andrias, Moskowitz, Kahn, Gesmer, JJ.

3681 In re Gerald Y.-C.,

A Child under Eighteen Years of Age, 
etc.,

Roland Y.,
Respondent-Appellant,

Administration for Children's Services,
Petitioner-Respondent.
_________________________

The Bronx Defenders, Bronx (Saul Zipkin of counsel), for
appellant.

Zachary W. Carter, Corporation Counsel, New York (Fay Ng of
counsel), for respondent.

Tamara A. Steckler, The Legal Aid Society, New York (Patricia
Colella of counsel), attorney for the child.

_________________________

Order, Family Court, Bronx County (Linda P. Tally, J.),

entered on or about September 13, 2016, which denied respondent

father’s motion for expanded visitation, reversed, on the facts,

without costs, and the motion granted, and respondent is awarded

one-half hour of unsupervised “sandwich” visitation with the

child during each of his existing twice weekly supervised visits,

with pick-up and drop-off at the foster care agency.

In 2012, Family Court found that respondent and Arielle C.

neglected their 14-month-old son, Gerald, due to their failure to

provide safe living conditions.  Pursuant to an order of

disposition, the child was placed in foster care, where he has
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resided with the paternal grandmother of his half-sibling since

approximately 2013. 

In April 2015, the permanency goal for the child was changed

from family reunification to adoption.  The supervising agency,

Abbott House, filed a petition on behalf of the Administration

for Children’s Services to terminate respondent’s parental rights

on the grounds that he had permanently neglected the child by

failing to maintain contact with or plan for him, despite the

agency’s diligent efforts to strengthen respondent’s relationship

with the child.  

During the pendency of the permanency proceeding, respondent

had supervised visitation with the child, at the agency, from 4

p.m. to 6 p.m. on Wednesdays and Thursdays.  In 2016, in two oral

applications, followed by a written motion, respondent requested

that he be granted one-half hour of unsupervised visitation

sandwiched into his supervised visits.  In support, respondent

presented letters indicating that he was working full-time and

receiving therapy and drug treatment, and that he had tested

negative for illicit substances since the end of January 2016. 

Respondent also argued that he was visiting the child regularly,

and that having unsupervised visitation was in the child’s best

interest, because they had an extremely positive and loving

relationship.  Furthermore, his parental rights might not be
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terminated, in which case moving from supervised to unsupervised

visitation was essential for his reunification with the child. 

The agency and the attorney for the child opposed

respondent’s applications.  They argued, inter alia, that too

short a period of time had transpired to evaluate whether

circumstances had truly changed, and that expanding visitation

beyond the twice weekly agency-supervised visits could cause the

child emotional harm, because respondent’s parental rights might

be terminated.

The court first determined that the agency had the

discretion to disallow unsupervised visitation.  However, it

ultimately denied respondent’s motion, finding that expanding

visitation would not be in the child’s best interest, because he

had been in foster care since March 2012, and the court was in

the process of conducting a hearing to determine whether

respondent’s parental rights should be terminated.

Pursuant to Family Court Act § 1061, the Family Court may

modify any order issued during the course of a proceeding under

article 10 for “good cause shown” (see Matter of Kenneth QQ.

[Jodi QQ.], 77 AD3d 1223, 1224 [3d Dept 2010]).  The

determination as to whether good cause has been shown must be

“consistent with the best interests of the children after

consideration of all relevant facts and circumstances, and must
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be supported by a sound and substantial basis in the record”

(Matter of Daniel C. [Joyce C.], 133 AD3d 596, 597 [2d Dept 2015]

[internal quotation marks omitted]).

Respondent demonstrated good cause to expand visitation to

include the “sandwich visits,” in which he and the child would

have one-half hour of unsupervised time in the middle of his

supervised visits, after being observed by agency staff.  The

record establishes that respondent does not presently pose any

risk of physical harm to the child, through drug use or

otherwise, and that he has made significant progress since the

inception of this proceeding. 

Although respondent has a history of drug abuse, which led

to a period of incarceration, he has demonstrated his commitment

to counseling and treatment, and has not tested positive for

drugs since January 2016.  Respondent has also demonstrated a

desire to turn his life around, obtaining regular employment and

endeavoring to build a relationship with the child, who is now

almost six years old, by regularly attending the twice weekly

supervised visits.  It is undisputed that these visits have been

positive for the child and that there are no concerns about the

child’s safety in spending time with respondent.

Nor is there any evidence that the limited sandwich visits

would be emotionally damaging for the child just because there is

8



a possibility that respondent’s parental rights will be

terminated at the end of the permanency proceeding.  “No case has

been cited for the proposition that a finding of permanent

neglect and a goal of adoption are legal impediments to changing

the nature of a parent's visitation or increasing its frequency,

and none has been found . . .  Until the conclusion of

disposition and the rendering of a decision, the outcome of this

case remains uncertain” (Matter of T.S. v T.McG., 46 Misc 3d

1223[A], 2015 NY Slip Op 50260[U], *2-3 [Fam Ct, Kings County

2015]).

Moreover, the child is currently seeing respondent twice

weekly, with positive results, and their bond is continuing to

grow.  Neither the agency nor the attorney for the child has

pointed to any evidence in the record, or provided any other

basis to conclude, that the extra one-half hour of unsupervised

sandwich visitation would cause the child greater confusion and

emotional harm than will already occur if respondent’s parental

rights are terminated.

All concur except Sweeny, J.P. who dissents
in a memorandum as follows:
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SWEENY, J.P. (dissenting)

The question before this Court is whether there was a

rational basis for the Family Court to deny the request for

unsupervised visitation.  The child has been in foster care most

of his life, removed from respondent father because of founded

neglect.  The child is with a loving family that is ready to

adopt him.  A termination of parental rights proceeding has been

commenced.  

Should respondent, who currently has supervised visitation,

by some circumstance regain custody, the child’s relationship

with him can be readjusted to accommodate this. However, should

the permanency proceeding result in his parental rights being

terminated and the child freed for adoption, all the majority

will have done will be to confuse and disorient this child by

encouraging him to develop a deeper attachment to a person whose

relationship with him will in all likelihood end.  This can

hardly be seen as being in the child’s best interest.

The Family Court has had the parties before it and has lived
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with the case for a considerable period of time.  Although the

majority may disagree with the result, it cannot be said that the

court’s decision lacks a rational basis.

I would affirm.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017 

_______________________
CLERK
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Friedman, J.P., Richter, Feinman, Gische, Gesmer, JJ.

3808- Index 652735/13
3809-
3810 Andrew Sasson, et al.,

Plaintiffs-Respondents,

-against-

TLG Acquisition LLC, et al.,
Defendants-Appellants.
_________________________

Kasowitz, Benson, Torres & Friedman LLP, New York (Paul M.
O’Connor III of counsel), for appellants.

Proskauer Rose LLP, New York (Peter J. W. Sherwin of counsel),
for respondents.

_________________________

Judgment, Supreme Court, New York County (Eileen A. Rakower,

J.), entered on July 6, 2016, in favor of plaintiffs, affirmed,

without costs.  Appeals from orders, same court and Justice,

entered February 29 and March 10, 2016, which, to the extent

appealed from as limited by the briefs, granted plaintiffs’

motion for summary judgment and awarded plaintiffs attorneys’s

fees, dismissed, without costs, as subsumed in the appeal from

the judgment.

 The issue of the definition of the disputed term was

expressly decided adversely to defendants by this Court in the

prior appeal (127 AD3d 480 [1st Dept 2015]), and there is no

basis for re-examination of this Court’s prior decision, which is

law of the case.  Therefore, in granting summary judgment to
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plaintiffs, the motion court correctly determined that it was

bound by this Court’s prior decision (see e.g. Arkin Kaplan Rice

LLP v Kaplan, 138 AD3d 415 [1st Dept 2016]).

The court properly awarded attorneys’ fees to plaintiffs

pursuant to the terms of the parties’ transactional documents,

and we perceive no basis to disturb the court’s calculations of

interest due to plaintiffs.

We have considered defendants’ remaining arguments and find

them unavailing.

All concur except Friedman, J.P. and Richter,
J. who concur in a separate memorandum by
Richter, J. as follows:
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RICHTER, J. (concurring)

In the prior appeal, I joined the concurring opinion which

concluded that because the provision in question is reasonably

susceptible of more than one interpretation, its meaning may not

properly be determined as a matter of law (127 AD3d 480, 484 [1st

Dept 2015]).  Although I continue to believe the disputed term is

ambiguous, I recognize that that issue was expressly decided

adversely to defendants, and thus is law of the case warranting

summary judgment in plaintiffs’ favor.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017 

_______________________
CLERK
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Acosta, J.P., Renwick, Mazzarelli, Gische, Gesmer, JJ.

3942 Leon Smith, et al., Index 116457/09
Plaintiffs-Appellants,

-against-

George Pataki, et al.,
Defendants-Respondents.
_________________________

Reza Rezvani, New York, for appellants.

Eric T. Schneiderman, Attorney General, New York (Mark H. Shawhan
of counsel), for respondents.

_________________________

Order, Supreme Court, New York County (Doris Ling-Cohan,

J.), entered June 17, 2015, which denied plaintiffs’ motion to

vacate an order which, upon plaintiffs’ default, granted

defendants’ motion to dismiss the complaint, unanimously

reversed, on the facts, as a matter of discretion in the interest

of justice, without costs, plaintiffs' motion granted, and the

matter remanded for determination of defendants’ motion to

dismiss the complaint pursuant to CPLR 3211(a)(2), (5) and (7).

Plaintiffs represent a putative class of individuals who,

while incarcerated, were determined to be Sexually Violent

Predators (SVPs) and were committed to State psychiatric

facilities pursuant to the state’s “SVP Initiative.”  Plaintiffs

assert a variety of claims stemming from their involuntary

commitments, including violation of their federal and state
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constitutional rights to due process and equal protection,

unlawful imprisonment, assault and battery, negligence, and

negligent and intentional infliction of emotional distress.  

Under the circumstances of this case, it is not appropriate

to depart from this State's preference for resolving

controversies on the merits.  While plaintiffs' excuse for their

default is not particularly compelling, it constitutes “good

cause” nonetheless (see Casiano v City of New York, 245 AD2d 244

[1st Dept 1997]), especially since there is no evidence that

defendants were prejudiced by plaintiffs’ delay in moving to

vacate the default.  On the other hand, plaintiffs will be

severely prejudiced if vacatur of the order granting the motion

to dismiss is denied.  Accordingly, under the circumstances of

this case, we exercise our broad discretionary power to vacate

the order “for sufficient reason and in the interests of

substantial justice” (Woodson v Mendon Leasing Corp., 100 NY2d
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62, 68 [2003]; see also Goldman v Cotter, 10 AD3d 289, 293 [1st

Dept 2004]) and we remand this matter to Supreme Court for a

determination of defendants’ motion on the merits.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017 

_______________________
CLERK
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Sweeny, J.P., Richter, Andrias, Feinman, Kahn, JJ.

3954 The People of the State of New York, Ind. 2119/09
Respondent,

-against-

Jamal Williams,
Defendant-Appellant.
_________________________

Robert S. Dean, Center for Appellate Litigation, New York
(Abigail Everett of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Kelly L. Smith
of counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Ruth Pickholz, J.),

entered February 23, 2016, which adjudicated defendant a level

two sexually violent offender pursuant to the Sex Offender

Registration Act (Correction Law art 6-C), unanimously affirmed,

without costs.

The court providently exercised its discretion when it

declined to grant a downward departure (see People v Gillotti, 23

NY3d 841 [2014]).  The mitigating factors cited by defendant were
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adequately taken into account by the risk assessment instrument,

or were outweighed by the seriousness of the underlying offense,

in which defendant was convicted of first-degree course of sexual

conduct against a child.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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Sweeny, J.P., Richter, Andrias, Feinman, Kahn, JJ.

3955 In re Barbara Wismer, Index 101233/14
Petitioner-Appellant,

-against-

Touro College, et al.,
Respondents-Respondents.
_________________________

Stewart Lee Karlin Law Group, P.C., New York (Stuart Lee Karlin
of counsel), for appellant.

Meyer, Suozzi, English & Klein, P.C., Garden City (Paul F. Millus
of counsel), for respondents.

_________________________

Order and judgment (one paper), Supreme Court, New York

County (Alice Schlesinger, J.), entered May 16, 2016, granting

respondents’ motion to dismiss the hybrid CPLR article 78

petition/complaint seeking, inter alia, petitioner’s

reinstatement to respondents’ Osteopathic Medicine Program, and

dismissing the proceeding, unanimously affirmed, without costs.

Respondents’ decision not to extend petitioner’s time to

complete the graduation requirements for the degree of doctor of

osteopathic medicine (D.O.) beyond the universally applicable

six-year maximum time was neither arbitrary and capricious nor

violative of petitioner’s rights under the Americans with

Disabilities Act (ADA).

Petitioner’s contention that she was forced to take a year-

long medical leave of absence to recuperate from back surgery
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founders on documentary evidence, in the form of the contract she

entered into with respondents in which she agreed that she had

requested, and was receiving, a year of medical leave of absence,

during which time she would be permitted to audit classes,

without being graded (see e.g. Madison Eqs., LLC v Serbian

Orthodox Cathedral of St. Sava, 144 AD3d 431 [1st Dept 2016];

Wilson v Poughkeepsie Sch. Dist., 147 AD3d 1112, 1113 [2d Dept

2017]).

Petitioner’s claim that, within weeks of beginning her year-

long medical leave, she had recuperated and asked for permission

to resume her studies, is again belied by the record, which

indicates that she asked if she could take examinations, instead

of merely auditing classes, and was told that she could, albeit

not for credit.  The record thus establishes that respondents met

their obligations under the ADA by granting petitioner the

accommodation she requested, which was a year of medical leave

coupled with auditing of classes (see Tsombanidis v West Haven

Fire Dept., 352 F3d 565, 579 [2d Cir 2003]).

Petitioner’s argument that respondents should have

accommodated her by simply allowing her to go over the generally

applicable six-year limit, is also unavailing.  Respondents

21



established, through unrebutted documentary evidence that the

six-year limit was mandated by the school’s accrediting body, so

that waiver of the time limit would fundamentally alter the D.O.

program and standards (see Dean v University at Buffalo Sch. of

Medicine & Biomed. Sciences., 804 F3d 178, 190 [2d Cir 2015]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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Sweeny, J.P., Richter, Andrias, Feinman, Kahn, JJ.

3956 In re Serina C.,

A Child Under the Age of Eighteen 
Years, etc.,

Ishmael M.,
Respondent-Appellant,

Administration for Children’s Services,
Petitioner-Respondent,

Clarissa C.,
Respondent.
_________________________

Steven N. Feinman, White Plains, for appellant.

Zachary W. Carter, Corporation Counsel, New York (Dona B. Morris
of counsel), for respondent.

Tennille M. Tatum-Evans, New York, attorney for the child.
_________________________

Order of disposition, Family Court, Bronx County (Robert D.

Hettleman, J.), entered on or about June 10, 2016, to the extent

it brings up for review a fact-finding order, same court and

Judge, entered on or about May 11, 2016, which, after a hearing,

determined, among other things, that respondent father had

neglected the subject child, unanimously affirmed, without costs.

The finding of neglect is supported by a preponderance of

the evidence (see Family Ct Act §§ 1012[f][i][B]; 1046[b][i]). 

The record shows that the father allowed respondent mother to

return to the family home despite her assaults on the father
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leading to the issuance of an order of protection, and despite

her arson conviction for setting the father’s apartment on fire

(Matter of Jasmine A. [Albert G.], 120 AD3d 1125 [1st Dept

2014]).  The father also engaged in an act of domestic violence

in proximity to the child.  Given the foregoing and the risk of

substantial harm to the infant child, the father’s contention

that neglect should not be found based on a single incident is

unavailing (see Matter of Madison M. [Nathan M.], 123 AD3d 616,

616 [1st Dept 2014]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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Sweeny, J.P., Richter, Andrias, Feinman, Kahn, JJ.

3957- Index 154451/15
3958 44 Lexington Associates, LLC, et al., 

Plaintiffs-Appellants,

-against-

Liberty Mutual Group, Inc., also known 
as Liberty Mutual Insurance Company,

Defendant-Respondent,

Endurance Insurance Company,
Defendant.
_________________________

McGaw, Alventosa & Zajac, Jericho (Andrew Zajac of counsel), for
appellants.

Mintz, Levin, Cohn, Ferris, Glovsky and Popeo, P.C., New York
(Nancy D. Adams of the bar of the State of Massachusetts,
admitted pro hac vice, of counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Nancy M. Bannon, J.),

entered May 11, 2016, which, inter alia, denied plaintiffs’

motion to vacate their default resulting in dismissal of their

action, unanimously affirmed, without costs.  Appeal from order,

same court and Justice, entered on or about August 18, 2016,

which denied plaintiffs’ motion for leave to reargue the May 11,

2016 order, unanimously dismissed, without costs, as taken from a

nonappealable order. 

Defendant Liberty Mutual agreed to fully defend plaintiffs

in the underlying personal injury action subject to a reservation

of rights on the issue of indemnification.  Dissatisfied with

25



that offer, plaintiffs brought a declaratory judgment action

seeking a determination that Liberty Mutual was obligated to

fully defend and indemnify them.

Liberty Mutual moved to dismiss the complaint, arguing that

it was premature because the scope of plaintiffs’ potential

liability in the underlying action, and therefore the scope of

Liberty Mutual’s potential indemnity, had not yet been

determined.  Plaintiffs defaulted on responding to that motion,

and the complaint was dismissed.

Plaintiffs moved to vacate the default, which the IAS court

denied.  We affirm.  Plaintiffs state that law office failure was

the reason for their default, which is a reasonable excuse. 

However, plaintiffs cannot demonstrate a meritorious cause of

action (Kassiano v Palm Mgt. Corp., 95 AD3d 541 [1st Dept 2012]). 

Liberty Mutual was well within its rights to offer plaintiffs a

full defense of the underlying litigation subject to a

reservation of rights pending the determination of plaintiffs’

liability.  Indeed, had Liberty Mutual failed to reserve its

rights, it could have been equitably estopped from doing so in

the future (see Federated Dept. Stores, Inc. v Twin City Fire

Ins. Co., 28 AD3d 32, 36 [1st Dept 2006]).
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We dismiss plaintiffs’ appeal from the denial of its motion

for leave to reargue, since no appeal lies from such an order 

(D’Alessandro v Carro, 123 AD3d 1, 2 [1st Dept 2014]).  The IAS

court properly found that though denominated a motion for leave

to reargue or renew, plaintiffs presented no basis for renewal.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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Sweeny, J.P., Richter, Andrias, Feinman, Kahn, JJ.

3959 In re Anna Finkelstein, Index 101540/14
Petitioner-Respondent,

-against-

Board of Education of the City 
School District of the City of 
New York, et al.,

Respondents-Appellants.
_________________________

Zachary W. Carter, Corporation Counsel, New York (Deborah A.
Brenner of counsel), for appellants.

Office of Richard E. Casagrande, New York (Gregory M. Ainsley of
counsel), for respondent.

_________________________

Order and judgment (one paper), Supreme Court, New York

County (Alice Schlesinger, J.), entered February 16, 2016,

denying respondents’ cross motion to dismiss the amended

petition, or, in the alternative, to submit an answer, granting

the amended petition, which sought, inter alia, to annul the

determination of respondents, dated December 23, 2014,

discontinuing petitioner’s probationary employment, and ordering

that she be reinstated with full salary and benefits retroactive

to September 30, 2014, unanimously reversed, on the law, without

costs, the judgment vacated, the petition granted only to the

extent of awarding petitioner nine days’ pay in accordance

herewith, and the cross motion granted to the extent of

dismissing the petition insofar as petitioner seeks reinstatement
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of her probationary employment, retroactive pay in excess of nine

days salary and benefits.

Petitioner failed to avail herself of the grievance

procedure set forth in her collective bargaining agreement before

commencing the instant action seeking relief under CPLR article

78 (see Matter of Gil v Department of Educ. of the City of N.Y.,

146 AD3d 688 [1st Dept 2017]; see also Matter of Sapadin v Board

of Educ. of City of N.Y., 246 AD2d 359, 360 [1st Dept 1998]), and

the court erred in relieving her of her obligation to exhaust her

administrative remedies.

In any event, a probationary employee may be terminated for

“almost any reason, or for no reason at all,” as long as it is

not “in bad faith or for an improper or impermissible reason”

(Matter of Swinton v Safir, 93 NY2d 758, 762-763 [1999]; see also

Matter of DeVito v Dept. of Educ. of the City of N.Y., 112 AD3d

421 [1st Dept 2013]).  “[T]he burden falls squarely on the

petitioner to demonstrate, by competent proof, that a substantial

issue of bad faith exists, or that the termination was for an

improper or impermissible reason, and mere speculation, or bald,

conclusory allegations are insufficient to shoulder this burden”

29



(Matter of Che Lin Tsao v Kelly, 28 AD3d 320 [1st Dept 2006]

[internal citations omitted]; see also Matter of Witherspoon v

Horn, 19 AD3d 250 [1st Dept 2005]).

The record shows that petitioner’s dismissal was made in

good faith and was based on substantiated findings after an

independent investigation demonstrating that she neglected her

duties and falsified records (see Matter of Thomas v Abate, 213

AD2d 251, 252 [1st Dept 1995]).  The investigator’s delay in

publishing the written report amounted to a mere technical

violation of the collective bargaining agreement, as petitioner

received timely notice of the allegations, as well as an

opportunity to respond, prior to the issuance of the report (see

Matter of Freytes v City of New York, 146 AD3d 678 [1st Dept

2017]).  The court’s conclusion of bad faith stemming from the

lateness of the report was purely speculative (see Thomas, 213

AD2d at 252).

However, petitioner is entitled to nine days’ pay pursuant

to Education Law § 3019-a because she was given inadequate notice
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of her termination (id.; see Matter of Tucker, see Matter of

Tucker v Board of Educ., Community School Dist. No. 10, 82 NY2d

274 [1993]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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Sweeny, J.P., Richter, Andrias, Feinman, Kahn, JJ. 

3961- Index 157456/13
3962 Mark Robert Gordon,

Plaintiff-Appellant,

-against-

ROL Realty Company, et al.,
Defendants-Respondents.
_________________________

Mark Robert Gordon, appellant pro se.

Edward M. Shapiro, New York, for respondents.
_________________________

Order, Supreme Court, New York County (Donna M. Mills, J.),

entered July 31, 2014, which, to the extent appealed from as

limited by the briefs, granted defendants’ motion to dismiss

plaintiff’s claims for personal injury due to toxic mold,

personal injury due to an exploding light bulb, property damage,

and breach of contract, unanimously modified, on the law, to

reinstate as against defendant owner plaintiff’s claim for

personal injury due to toxic mold and plaintiff’s claim for

property damage (to the extent set forth in this decision), and

otherwise affirmed, without costs.  Appeal from order, same court

and Justice, entered April 20, 2015, which denied plaintiff leave

to renew and reargue, unanimously dismissed, without costs, as

academic.

The motion court erred in dismissing plaintiff’s claim for
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personal injury due to toxic mold.  Plaintiff sufficiently

pleaded that, after August 2010 (within three years of commencing

this action), he suffered from “new” symptoms and injuries,

including, among other things, eczema and significant fungal

growth on his tongue and throat.  Accordingly, defendants failed

to make a prima facie showing that this claim is time-barred

(Benn v Benn, 82 AD3d 548, 548 [1st Dept 2011]).  While there are

factual questions as to whether the sinus infections and related

symptoms suffered prior to August 2010 were “qualitatively

different” from plaintiff’s injuries after August 2010 (Suffolk

County Water Auth. v Dow Chem. Co., 121 AD3d 50, 60 [2d Dept

2014][internal quotation marks omitted]), at this procedural

juncture it would be improper to dismiss the claim.  In addition,

defendants have not met their burden of showing that the

stipulation of settlement entered in a different action served as

a waiver and release of plaintiff’s claim.

Plaintiff’s claim for damage to his photocopier, art poster,

antique furniture, and television is time-barred, since the

damage to these items occurred more than three years prior to

service of the complaint, and the prior dismissal of the claims

without prejudice did not toll the statute of limitations (see

CPLR 214[4], 205[a]).  Plaintiff failed to adequately allege when

the printer and fax machine were damaged, and thus those claims
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were properly dismissed (see CPLR 3013).  Plaintiff’s claims for

damage to his bed mattress, box spring, futon mattress, cushioned

furniture, clothing, theater costume, theater prop items, books,

documents, clothing wardrobe, linens, and draperies were properly

pleaded and timely, since the damage to these items occurred in

fall 2010 and spring 2011, within the three-year statute of

limitations.

The motion court correctly dismissed the personal injury

claim for the alleged exploding light bulb.  Plaintiff failed to

adequately plead that defendant owner had notice of the condition

or the need for repair prior to the date of the incident (Litwack

v Plaza Realty Invs., Inc., 11 NY3d 820, 821 [2008]). 

Plaintiff failed to adequately plead his breach of contract

claim, as he did not assert that there was any consideration for

defendants’ alleged agreement to remove and reinstall the air

conditioners (see Matter of Civil Serv. Empls. Assn., Inc. v

Baldwin Union Free School Dist., 84 AD3d 1232, 1233-1234 [2d Dept

2011]), or that defendants had agreed that they would remove the

air conditioners upon his vacatur of the apartment.

The motion court correctly dismissed the claims as against

defendant managing agent and the individual defendant.  Plaintiff

did not plead that the managing agent took on any individual

responsibility toward plaintiff or committed any “affirmative
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acts” of negligence or wrongdoing (Newman v Upton, Cohen &

Slamowitz, 10 AD3d 491, 492 [1st Dept 2004]; Jones v Archibald,

45 AD2d 532, 535 [4th Dept 1974]).  In addition, the individual

defendant was improperly sued in his capacity as a member or

manager of an LLC (Limited Liability Company Law §§ 609[a]; 610).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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3964 Warmann E. Dipoumbi, Index 151129/12
Plaintiff-Appellant,

-against-

New York City Police Department,
et al.,

Defendants-Respondents.
_________________________

The Law Office of Karen Winner, New York (Karen F. Winner of
counsel), for appellant.

Zachary W. Carter, Corporation Counsel, New York (Diana Lawless
of counsel), for respondents.

_________________________

Order, Supreme Court, New York County (Lynn R. Kotler, J.),

entered March 8, 2016, which, after the submission of trial

memoranda and oral argument, dismissed the complaint without

trial, unanimously affirmed, without costs.

Plaintiff has conceded the nonviability of his claim for

prima facie tort.

Plaintiff’s remaining claims were barred by the doctrine of

res judicata (regardless of whether the state or federal tests

are applied), as they were dismissed on the merits in a prior

federal action (see Dipoumbi v City of New York, 2011 WL 5966461,

2011 US Dist LEXIS 137206 [SD NY Nov. 28, 2011]; Insurance Co. of 

State of Pa. v HSBC Bank USA, 10 NY3d 32, 38 [2008]; Matter of

People v Applied Card Sys., Inc., 11 NY3d 105, 122 [2008], cert
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denied 555 US 1136 [2009]).  Plaintiff’s attempted collateral

attack on the federal court order is not properly before this

Court (see LaVigna v Capital Cities/ABC, 245 AD2d 75, 76 [1st

Dept 1997]).

In addition, plaintiff is bound by his then-counsel’s

withdrawal of all claims except prima facie tort earlier in the

instant action.  Even if counsel acted outside his actual

authority, his actions are binding because he had apparent

authority to withdraw these claims (see Hallock v State, 64 NY2d

224, 230-231 [1984]).

All claims except false arrest and imprisonment should

additionally be dismissed on the independent ground that they

were not asserted in the notice of claim (see General Municipal

Law § 50-e; Scott v City of New York, 40 AD3d 408, 409-410 [1st

Dept 2007]; Wanczowski v City of New York, 186 AD2d 397 [1st Dept

1992]).  This action does not fall within the “public interest”

exception to the notice of claim requirement, as plaintiff

alleges misconduct “related only to himself” and seeks

“compensation for harm caused to him alone” (Sager v County of

Sullivan, 145 AD3d 1175, 1177 [3d Dept 2016]; accord Mills v
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County of Monroe, 59 NY2d 307, 312 [1983], cert denied 464 US

1018 [US 1983]).

We have considered the remaining arguments and find them

unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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Sweeny, J.P., Richter, Andrias, Feinman, Kahn, JJ.

3965 Berta Morales, Index 600002/15
Petitioner-Appellant,

-against-

New York City Board/Department of
Education,

Respondent-Respondent.
_________________________

Berta Morales, appellant pro se.

Zachary W. Carter, Corporation Counsel, New York (Damion K. L.
Stodola of counsel), for respondent.

_________________________

Order and judgment (one paper), Supreme Court, New York

County (Margaret A. Chan, J.), entered March 22, 2016, which,

among other things, denied petitioner’s petition to vacate an

arbitration award, dated March 27, 2015, terminating petitioner’s

employment as a tenured teacher upon finding her guilty of

multiple disciplinary charges, confirmed the award, and dismissed

the proceeding brought pursuant to CPLR article 75, unanimously

affirmed, without costs.

The arbitration award was supported by the record and was

not arbitrary and capricious (see e.g. Matter of Davis v New York

City Bd./Dept. of Educ., 137 AD3d 716, 717 [1st Dept 2016], lv

denied __ NY3d __, 2017 NY Slip Op 69365 [2017]; see also Matter

of Benjamin v New York City Bd./Dept. of Educ., 105 AD3d 677, 678

[1st Dept 2013]).  The hearing officer issued a detailed decision
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in which she thoroughly analyzed the facts, evaluated

credibility, and arrived at a reasoned conclusion (Davis, 137

AD3d at 717).  Petitioner’s due process rights were not violated;

she was provided with appropriate notice, was represented by

counsel at a 13-day hearing and had the opportunity to present

evidence and cross-examine witnesses (id.).  Petitioner’s claim

of bias by the hearing officer is speculative and unsupported by

the evidence (id.).

The penalty of termination does not shock the court’s sense

of fairness (see Matter of Pell v Board of Educ. of Union Free

School Dist. No. 1 of Towns of Scarsdale & Mamaroneck,

Westchester County, 34 NY2d 222, 234 [1974]), given petitioner’s

teaching deficiencies over the course of three years, the absence

of any improvement despite assistance offered by respondent, and

her refusal to acknowledge her shortcomings (see Davis, 137 AD3d

at 717).
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We have considered petitioner’s remaining arguments and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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3966 The People of the State of New York, Ind. 3632/12
Respondent,

-against-

Daniel Vargas,
Defendant-Appellant.
_________________________

Robert S. Dean, Center for Appellate Litigation, New York (David
Klem of counsel), for appellant.

Darcel D. Clark, District Attorney, Bronx (Jordan K. Hummel of
counsel), for respondent.

_________________________

Judgment, Supreme Court, Bronx County (Eugene Oliver, J.),

rendered December 2, 2014, convicting defendant, after a jury

trial, of burglary in the first, second and third degrees and

assault in the third degree, and sentencing him, as a second

felony offender, to an aggregate term of 10 years, unanimously

reversed, on the law, and the matter remanded for a new trial.

As the People concede, reversal is required because the
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court did not obtain defendant’s signed, written consent before

replacing a deliberating juror (People v Page, 88 NY2d 1 [1996]). 

In light of this determination, we find it unnecessary to

reach defendant’s remaining contentions.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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3967 Juan Ortega, Index 104364/11
Plaintiff, 590900/11

590626/12
-against-

Goldman Sachs Headquarters LLC,
et al.,

Defendants.
- - - - -

Aramark Corporation,
Third-Party Plaintiff-Appellant,

-against-

Spoonbread, Inc.,
Third-Party Defendant-Respondent.

- - - - -
[And Another Action]

_________________________

Lowenstein Sandler LLP, New York (Michael A. Kaplan of counsel),
for appellant.

Abrams, Gorelick, Friedman & Jacobson, LLP, New York (John O.
Fronce of counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Paul Wooten, J.),

entered May 3, 2016, which, to the extent appealed from, denied

defendant/third-party plaintiff Aramark’s motion for partial

summary judgment on its contractual indemnification claim against

third-party defendant Spoonbread, Inc., and granted Spoonbread’s

motion for summary judgment dismissing Aramark’s claims against

it, unanimously modified, on the law, to deny Spoonbread’s motion

seeking dismissal of the claim for breach of contract, and
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otherwise affirmed, without costs.

The plaintiff in the main action, Juan Ortega, a chef

employed by Spoonbread, alleges he was injured when he slipped on

a wet floor while working in the corporate kitchen of defendant

Goldman Sachs.  Goldman Sachs contracted with defendant Aramark

to provide food services in its kitchen, and Aramark retained

Spoonbread as a guest caterer for one week.  During that week,

Juan Ortega was injured and sued Goldman Sachs and Aramark.  The

contract between Aramark and Spoonbread required Spoonbread to

indemnify Aramark against any claims “arising in any way out of

any act or omission” of Spoonbread. The contractual language does

not “evince[] an ‘unmistakable intent’ to indemnify” Aramark for

its own negligence (Great N. Ins. Co. v Interior Constr. Corp., 7

NY3d 412, 417 [2006]; see also Martinez v Benau, 103 AD3d 545,

546 [1st Dept 2013]).

The “surrounding facts and circumstances” of the parties’

relationship (Great Northern, 7 NY3d at 417 [internal quotation

marks omitted] further support Spoonbread’s interpretation of the

provision and dismissal of Aramark’s indemnification claim as a

matter of law.  Spoonbread demonstrated that it had only three to

five employees working on food preparation in the kitchen during

the one week engagement, and they were not responsible for the

wet condition of the floor.  It also demonstrated that Aramark,
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which had some 200 employees on site, was responsible for the

kitchen’s general maintenance and equipment, including the

dishwashing area.  In opposition, Aramark did not assert that

Spoonbread’s conduct was in any way negligent or a proximate

cause of the accident, and its factual arguments raised for the

first time on appeal are not properly before the court (see Ervin

v Consolidated Edison of N.Y., 93 AD3d 485 [1st Dept 2012]).

Spoonbread, however, did not meet its burden of

demonstrating entitlement to summary judgment as to Aramark’s

breach of contract claim, which alleged that Spoonbread did not

procure insurance naming Aramark as an additional insured.  Since

the documents submitted by Spoonbread did not demonstrate that it

fulfilled its obligation, summary judgment dismissing that claim

was unwarranted (see Rodriguez v Heritage Hills Socy., Ltd., 141

AD3d 482 [1st Dept 2016]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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3968-
3969 In re Angela B.,

Petitioner-Respondent,

-against-

Gustavo D., 
Respondent-Appellant.
_________________________

Andrew J. Baer, New York, for appellant.

Leslie S. Lowenstein, Woodmere, for respondent.
_________________________

Order, Family Court, Bronx County (Gayle P. Roberts, J.),

entered on or about September 1, 2015, which, after a hearing,

confirmed the findings of the same court (Mary Elizabeth Neggie,

Support Magistrate) that respondent father willfully violated an

order of the Magistrate, entered on or about January 27, 2012,

directing him to make weekly payments of $103.31 for child

support, and sentenced him to incarceration for a term of sixty

days with a purge amount set at $5000, unanimously affirmed,

without costs.  Appeal from order of fact-finding, same court and 

Support Magistrate, entered on or about September 1, 2015, which

found that petitioner mother met her initial burden to show that

the father willfully violated the child support order,

unanimously dismissed, without costs, as subsumed in the appeal

from the September 1, 2015 order confirming the finding of

47



willfulness.

Although the father has completed his sentence, “this appeal

‘is not academic in light of the enduring consequences which

might flow from the finding that he violated the [January 27,

2012] order of support’” (Matter of April G. v Duane M., 105 AD3d

491 [1st Dept 2013]).

The father, however, failed to rebut the prima facie

evidence of his willful violation of the order of support (see

Family Ct Act § 454[3] [a]) because he presented no evidence of

his inability to provide financial support for the subject child

other than his own testimony that a medical condition prevented

him from obtaining employment (see Matter of Maria T. v Kwame A.,

35 AD3d 239, 240 [1st Dept 2006]).  Although it is undisputed

that the father lost his employment in 2008, and testified about

his income and inability to work, he failed to substantiate his

claims with documentation that he suffered from depression and

that it affected his ability to work (see Matter of Elyorah E. v

Ian E., 127 AD3d 449 [1st Dept 2015]; Matter of Childress v

Samuel, 27 AD3d 295, 296 [1st Dept 2006]).  Given the evidence
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that suggests that the father underreported his income, the

Support Magistrate’s assessment that he lacked credibility should

be afforded deference (see Matter of Nancy R. v Anthony B., 121

AD3d 555, 556 [1st Dept 2014]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK

49



Sweeny, J.P., Richter, Andrias, Feinman, Kahn, JJ.

3971 Herbert Rose, et al., Index 100671/12
Plaintiffs-Respondents,

-against-

115 Tenants Corp.,
Defendant-Appellant.
_________________________

Romer Debbas, LLP, New York (Emil A. Samman of counsel), for
appellant.

Seyfarth Shaw LLP, New York (Eddy Salcedo of counsel), for
respondents.

_________________________

Order, Supreme Court, New York County (Joan M. Kenney, J.),

entered February 25, 2016, which, inter alia, granted plaintiffs’

motion for summary judgment and declared that plaintiffs, as

owners of a penthouse in a building owned and managed by

defendant, are entitled to exclusive use and enjoyment of a

portion of the rooftop terrace in accordance with the proprietary

lease terms, that defendant is enjoined from interfering with

plaintiffs’ said exclusive rights to use of the rooftop terrace,

and that plaintiffs are entitled to attorneys’ fees, and denied

defendant’s cross motion for summary judgment on the same causes

of action, unanimously affirmed, with costs.

The motion court correctly found that the plain language of

relevant provisions in the parties’ proprietary lease and the

offering plan, which included amendments thereto and in
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particular paragraph 7 of the lease, conveyed to plaintiffs, in

language nearly identical to that found in Gracie Terrace Apt.

Corp. v Goldstone (103 AD2d 699 [1st Dept 1984], appeal dismissed

63 NY2d 925 [1984]), an exclusive right to use and enjoy the

rooftop terrace to the extent any portion thereof was appurtenant

to their penthouse.  Defendant’s argument that plaintiffs were

only granted, at most, an exclusive right to use just 400 square

feet of the rooftop terrace appurtenant to their penthouse,

citing the 1979 first amendment to the offering plan, is

misplaced, as such limitation pertained only to a potential

penthouse addition that could be constructed on the open terrace

area.

As plaintiffs were the prevailing parties in this action,

and inasmuch as the lease contained an attorneys’ fee provision,

the motion court appropriately granted plaintiffs’ request for

attorneys’ fees (Real Property Law § 234; Estate of Del Terzo v
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33 Fifth Ave. Owners Corp., 136 AD3d 486, 490 [1st Dept 2016],

affd 28 NY3d 1114 [2016]).

We have considered defendant’s remaining arguments and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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3972 In re Arlington Central Index 654339/15
School District,

Petitioner-Respondent,

-against-

Progressive Casualty Insurance
Company,

Respondent-Appellant.
_________________________

Carman, Callahan & Ingham, LLP, Farmingdale (Paul A. Barrett of
counsel), for appellant.

Marschhausen & Fitzpatrick, P.C., Hicksville (Kevin P.
Fitzpatrick of counsel), for respondent.

_________________________

Amended order and judgment (one paper), Supreme Court, New

York County (Joan M. Kenney, J.), entered August 8, 2016, which,

among other things, granted petitioner’s petition to confirm an

arbitration award in its favor, and denied respondent’s cross

petition to vacate the award, unanimously affirmed, without

costs.

The arbitrator’s award calculations were supported by the

plain language of Insurance Law § 5102(a) and (b) (see Kurcsics v
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Merchants Mut. Ins. Co., 49 NY2d 451, 456-457 [1980] [analyzing

the former sections of the Insurance Law]).

We have considered respondent’s remaining contentions and

find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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3973 In re Colin Patterson, Index 100350/15
Petitioner-Appellant,

-against-

William J. Bratton, etc., et al.,
Respondents-Respondents.
_________________________

Colin Patterson, appellant pro se.

Zachary W. Carter, Corporation Counsel, New York (Ingrid R.
Gustafson of counsel), for respondents.

_________________________

Order and judgment (one paper), Supreme Court, New York

County (Margaret A. Chan, J.), entered November 6, 2015, which

denied the petition to annul respondents’ determination, dated

November 12, 2014, denying petitioner accidental disability

retirement benefits, and dismissed the proceeding brought

pursuant to CPLR article 78, unanimously affirmed, without costs.

Credible evidence supported the denial of petitioner’s

application for accidental disability retirement benefits (see

generally Matter of Meyer v Board of Trustees of N.Y. City Fire

Dept., Art. 1-B Pension Fund, 90 NY2d 139 [1997]).  The record

demonstrates that petitioner sustained line-of-duty injuries in

2000 and 2001.  Following his 2001 line-of-duty injury, medical

tests showed that petitioner’s cervical spine was in good

alignment without fractures or dislocations.  Degenerative
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changes were noted, but such changes were age-related, and no

evidence was presented linking those changes to his line-of-duty

accidents.  Petitioner admitted that he received no medical

treatment for a decade after his second line-of-duty injury, and

his subsequent medical problems followed an injury that he

sustained while in the military.  Although petitioner’s service

to the country and the City is extraordinary, he failed to

present any medical evidence, including opinions of his doctors,

as to causation (see Matter of Schmidt v McGuire, 119 AD2d 532,

536 [1st Dept 1986], lv denied 68 NY2d 605 [1986]), linking his

disability to the accidents that occurred during his service as a

police officer.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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3974 The People of the State of New York, Ind. 1784/14
Respondent,

-against-

Anthony Thomas,
Defendant-Appellant.
_________________________

Robert S. Dean, Center for Appellate Litigation, New York (Jody
Ratner of counsel), for appellant.

Darcel D. Clark, District Attorney, Bronx (Peter D. Coddington of
counsel), for respondent.

_________________________

An appeal having been taken to this Court by the above-named
appellant from a judgment of the Supreme Court, Bronx County
(Steven L. Barrett, J.), rendered February 19, 2016,

Said appeal having been argued by counsel for the respective
parties, due deliberation having been had thereon, and finding
the sentence not excessive,

It is unanimously ordered that the judgment so appealed from
be and the same is hereby affirmed.

ENTERED:  MAY 11, 2017

_______________________
CLERK

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, First Department.
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3976N Ital Associates, et al., Index 153449/14
Plaintiffs-Appellants,

-against-

Thomas Axon, et al.,
Defendants,

Salvatore Sommella, et al.,
Defendants-Respondents.
_________________________

Samuel Goldman & Associates, New York (Samuel Goldman of
counsel), for appellants.

O’Hare Parnagian LLP, New York (Robert A. O’Hare, Jr. of
counsel), for respondents.

_________________________

Order, Supreme Court, New York County (Ellen M. Coin, J.),

entered May 9, 2016, which denied plaintiffs’ motion for an order

awarding legal fees to their counsel from defendants-respondents

Sommella and Karol, unanimously affirmed, without costs. 

The court properly denied plaintiffs’ fee application as

procedurally defective.  While plaintiff limited partners are

entitled to bring under the “common fund doctrine” an application

on behalf of their counsel Samuel Goldman & Associates (SGA) for

the equitable recovery of attorneys’ fees from defendants-

respondents, who did not sign the written retainer agreement but

signed a settlement agreement obtained by SGA entitling the

limited partners, including defendants-respondents, to receive a
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pro-rata payout from the proceeds of the sale of a building in

which the limited partners had invested (see e.g. Matter of

Kantrowitz, Goldhamer & Graifman, P.C. v New York State Elec. &

Gas Corp., 27 AD3d 872, 874 [3d Dept 2006], lv denied 7 NY3d 704

[2006]), the application here did not ask the court to determine

“reasonable” attorneys’ fees (see Boeing Co. v Van Gemert, 444 US

472, 478 [1980]).  Rather, plaintiffs’ application sought an

award of attorneys’ fees in specified amounts “computed in

accordance with Plaintiffs’ Counsel’s Contingent Fee Legal

Services Agreement for this matter.”  Since the common fund

doctrine provides a basis for recovery of attorneys’ fees where

there is no contractual basis for the recovery (see Flemming v

Barnwell Nursing Home & Health Facilities, Inc., 15 NY3d 375, 379

[2010], the application here does not properly seek a recovery

under that doctrine, and plaintiffs cannot obtain a recovery of

those fees based on the written agreement, which defendants-

respondents did not sign.  Nor is the record adequate to support

a claim for payments specified in that agreement based on an oral

contract theory.

We find that the court correctly found that New York

Partnership Law § 115-a(5) would not provide a statutory basis

for a fee application brought by plaintiffs since the settlement
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did not result in proceeds received by the limited partners that

were to be accounted to the partnership, which was dissolved

under the settlement agreement (see Shlomchik v Richmond 103

Equities Co., 763 F Supp 732, 745 [SD NY 1991]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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3977 The People of the State of New York, Ind. 547/14
Respondent,

-against-

Yolanda Ostoloza,
Defendant-Appellant.
_________________________

Robert S. Dean, Center for Appellate Litigation, New York (Hunter
Haney of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Christopher P.
Marinelli of counsel), for respondent.

_________________________

Judgment, Supreme Court, New York County (Daniel P.

Conviser, J.), rendered January 6, 2015, as amended March 11,

2015, convicting defendant, after a nonjury trial, of promoting

prostitution in the second degree and endangering the welfare of

a child, and sentencing her to an aggregate term of 1 to 3 years,

unanimously affirmed.

Defendant’s legal sufficiency claim relating to her

conviction of promoting prostitution, which is essentially a

statutory interpretation argument not implicating the mode of

proceedings, is unpreserved, and we decline to review it in the

interest of justice.  As an alternative holding, we reject it on

the merits.  We also find that the verdict was not against the

weight of the evidence (see People v Danielson, 9 NY3d 342, 348

[2007]).  There is no merit to defendant’s argument that the
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clause “acting other than a person in prostitution” in Penal Law

§ 230.15(1) creates an exemption from liability for a defendant

who personally engages in prostitution, separately from the acts

that form the basis of a promoting prostitution charge.  In any

event, there was no evidence that defendant offered her own

services as a prostitute to any particular person.

The court properly exercised its discretion in permitting an

undercover officer to testify from behind a partition that

prevented spectators from seeing him.  This procedure did not

violate defendant’s right to a public trial, because all members

of the public were permitted to be present and hear the officer

testify (see People v Tocco, 258 AD2d 374, 375 [1st Dept 1999],

lv denied 93 NY2d 980 [1999], cert denied 528 US 968 [1999]). 

The officer’s testimony at a Hinton hearing established a

justifiable fear for his personal safety in the absence of any

measure to protect his identity (see People v Kearse, 215 AD2d

104 [1st Dept 1995], lv denied 86 NY2d 797 [1995]).  To the

extent the test set forth in Waller v Georgia (467 US 39, 48

[1984]) could be applicable to a procedure in which no one is

actually excluded from the courtroom, we find that the safety
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concern was sufficiently overriding to warrant the minimally

restrictive measure at issue.  The court also reasonably

rejected, as impracticable and unreliable, defendant’s proposed

alternative of posting a court officer outside the courtroom to

screen prospective spectators.
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3978 In re Marisol Rodriguez, Index 101914/15
Petitioner,

-against-

Shola Olatoye, etc.,
Respondent.
_________________________

William E. Leavitt, New York, for petitioner.

David I. Farber, New York (Seth E. Kramer of counsel), for
respondent.

_________________________

Determination of respondent New York City Housing Authority,

dated September 2, 2015, which, after a hearing, denied

petitioner’s grievance seeking succession rights to the tenancy

of her late grandmother, unanimously confirmed, the petition

denied, and the proceeding brought pursuant to CPLR article 78

(transferred to this Court by order of Supreme Court, New York

County [Barbara Jaffe, J.], entered May 26, 2016), dismissed,

without costs.

Substantial evidence, including a lease and investigative

evidence reflecting petitioner’s residency elsewhere, supports

respondent’s determination that petitioner is not entitled to

succession rights as a remaining family member (see generally 300

Gramatan Ave. Assoc. v State Div. of Human Rights, 45 NY2d 176,

180-182 [1978]).  Petitioner failed to meet her burden of
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establishing continuous occupancy in the subject apartment for

one year prior to her grandmother’s death (see Matter of Jenkins

v New York City Hous. Auth., Amsterdam Houses, 129 AD3d 432 [1st

Dept 2015]; Matter of Jacobowitz v New York City Hous. Auth., 49

AD3d 278 [1st Dept 2008]).  There exists no basis to disturb the

credibility determinations of the Hearing Officer (see Matter of

Berenhaus v Ward, 70 NY2d 436, 443 [1987]). 

We have considered petitioner’s remaining contentions and

find them unavailing.
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3979 In re Raymond C.,

A Child Under Eighteen Years of Age,
etc.

Maria V.,
Respondent-Appellant,

Catholic Guardian Services,
Petitioner-Respondent,

Ramon C.,
Respondent.
_________________________

Richard L. Herzfeld, P.C., New York (Richard L. Herzfeld of
counsel), for appellant.

Joseph T. Gatti, New York, for respondent.

Tamara A. Steckler, The Legal Aid Society, New York (Claire V.
Merkine of counsel), attorney for the child.

_________________________

Order, Family Court, New York County (Jane Pearl, J.),

entered on or about June 6, 2016, which, to the extent appealed

from as limited by the briefs, found that respondent mother had

permanently neglected the subject child, terminated the mother’s

parental rights and transferred custody and guardianship of the

child to petitioner agency and the Commissioner of Social

Services for the purpose of adoption, unanimously affirmed,

without costs.

The finding of permanent neglect is supported by clear and

convincing evidence of the mother’s failure to plan for the
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child’s future, despite the agency’s diligent efforts to reunite

the mother with the child (see Social Services Law § 384-

b[7][a]).  The agency expended the requisite diligent efforts by,

among other things, repeatedly referring the mother to a drug

treatment program, drug screenings, mental health treatment and

housing services (see id. § 384-b[7][f]; Matter of Dade Wynn F.,

291 AD2d 218, 218 [1st Dept 2002], lv denied 98 NY2d 604 [2002]). 

Despite the agency’s efforts, the mother failed to complete a

drug program or obtain mental health services within the relevant

time period (see Matter of Jaylin Elia G. [Jessica Enid G.], 115

AD3d 452, 453 [1st Dept 2014]; Matter of Alford Isaiah B. [Alford

B.], 107 AD3d 562 [1st Dept 2013]).  The mother’s consistent

visitation with the child does not preclude a finding of

permanent neglect, given her failure to plan for the child’s

future (see Matter of Jonathan Jose T., 44 AD3d 508, 509 [1st

Dept 2007]).

A preponderance of the evidence supports Family Court’s

determination that it was in the child’s best interest to

terminate the mother’s parental rights to free the child for

adoption (see Matter of Star Leslie W., 63 NY2d 136, 147-148

[1984]).  Contrary to the mother’s contention, there is nothing

in the record to suggest that she obtained a mental health

evaluation, received mental health services or completed a drug
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treatment program or was on the cusp of completing these

services.  Moreover, the child has lived with his foster mother

since he was seven months old, he is thriving in her care, and

the foster mother wants to adopt him (see Matter of Jada Serenity

H., 60 AD3d 469, 470 [1st Dept 2009]; Matter of Rutherford

Roderick T. [Rutherford R.T.], 4 AD3d 213, 214 [1st Dept 2004]). 

We have considered the mother’s remaining contentions and

find them unavailing.
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3980 Steven Grover, Index 21431/12E
Plaintiff-Respondent,

-against-

291 Marion Realty Co., et al.,
Defendants-Appellants.
_________________________

Havkins Rosenfeld Ritzert & Varriale, LLP, New York (Tracy P.
Hoskinson of counsel), for appellants.

Scott Baron & Associates P.C., Howard Beach (Michael Stieglitz of
counsel), for respondent.

_________________________

Order, Supreme Court, Bronx County (Alexander W. Hunter,

Jr., J.), entered May 12, 2016, which, in this action for

personal injuries sustained when plaintiff slipped and fell down

the stairs in defendants’ building, denied defendants’ motion for

summary judgment dismissing the complaint, unanimously affirmed,

without costs.

Plaintiff testified that following his fall, his shorts were

wet; there was a mop bucket at the bottom of the stairs; and a

mop was being used to prop open a door.  His neighbor, who was

with him at the time of the fall, offered similar, consistent

testimony and added that the second-floor landing was wet at the

time of the fall.  Under the circumstances presented, the motion

court properly concluded that triable issues of fact exist as to

whether defendants created or had constructive notice of the
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hazardous condition that caused plaintiff’s fall (see e.g. Velez

v New York City Hous. Auth., 91 AD3d 422 [1st Dept 2012]; Healy v

ARP Cable, 299 AD2d 152, 154-155 [1st Dept 2002]).

We have considered defendants’ remaining arguments and find

them unavailing.
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M-1965 Plaintiff-Respondent,
M-2105

-against-

Wayne Ivory Charles,
Defendant,

Wayne Ivory Charles, II,
Nonparty Appellant.
_________________________

LaRocca Hornik Rosen Greenberg & Blaha LLP, New York (Eric P.
Blaha of counsel), for appellant.

Pollock & Maguire, LLP, White Plains (Peter S. Dawson of
counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Barbara Jaffe, J.),

entered July 5, 2016, which denied the motion of nonparty Wayne

Ivory Charles, II (Charles II) to dismiss or deny plaintiff’s

order to show cause seeking the appointment of a receiver,

unanimously modified, on the law, to vacate that part of the

order finding that Charles II lacked standing, and otherwise

affirmed, without costs.

On October 2, 2015, the court granted plaintiff’s order to

show cause seeking appointment of a receiver to sell the premises

jointly held by defendant and Charles II.  On or about March 19,

2016, Charles II moved to dismiss or deny plaintiff’s order to

show cause, well after it was granted.  Accordingly, the court

71



properly denied the motion as moot.

However, in denying the motion, the court erred in finding

that Charles II lacked standing to oppose the order.  Although he

lacks standing to challenge plaintiff’s lien on the property,

which was docketed when defendant was its sole owner (CPLR 5203;

Cadlerock Joint Venture, L.P. v Bersson, 102 AD3d 466 [1st Dept

2013]; Cadle Co. v Calcador, 85 AD3d 700, 702 [2d Dept 2011]),

since defendant transferred an interest to Charles II as a joint

tenant, Charles II has standing to challenge the appointment of a

receiver to enter, collect rents on, and sell the property, worth

approximately $3.6 million, to satisfy plaintiff’s $150,000

judgment against defendant, or to propose alternative solutions

(CPLR 5228).  Similarly, inasmuch as Charles II was aggrieved by

the court’s finding that he lacked standing, he has standing to

maintain the instant appeal (see CPLR 5511; State of New York v

Philip Morris Inc., 61 AD3d 575, 578 [1st Dept 2009], appeal

dismissed 15 NY3d 898 [2010]).

72



M-1965 - Levitt & Kaizer v Wayne Ivory Charles
M-2105 

 
Motion to strike portions of brief
granted except insofar as it seeks to
strike references to court orders in
related proceedings.  Cross motion to
consolidate denied.
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3982 The People of the State of New York, Ind. 2506/14
Respondent,

-against-

Ronald DeJesus-Plaza,
Defendant-Appellant.
_________________________

Rothstein Law PLLC, New York (Eric E. Rothstein of counsel), for
appellant.

Darcel D. Clark, District Attorney, Bronx (Lori Ann Farrington of
counsel), for respondent.

_________________________

Judgment, Supreme Court, Bronx County (Efrain Alvarado, J.),

rendered January 20, 2016, as amended July 25, 2016, convicting

defendant, after a jury trial, of assault in the first degree

(two counts) and assault in the third degree, and sentencing him

to an aggregate term of 10 years, unanimously affirmed. 

Defendant’s ineffective assistance of counsel claims are

unreviewable on direct appeal because they involve matters not

reflected in, or fully explained by, the record (see People v

Rivera, 71 NY2d 705, 709 [1988]; People v Love, 57 NY2d 998

[1982]).  Accordingly, since defendant has not made a CPL 440.10

motion, the merits of the ineffectiveness claims may not be

addressed on appeal.  In the alternative, to the extent the

existing record permits review, we find that defendant received

effective assistance under the state and federal standards (see

74



People v Benevento, 91 NY2d 708, 713-714 [1998]; Strickland v

Washington, 466 US 668 [1984]).  Defendant has not shown that any

of counsel’s alleged deficiencies fell below an objective

standard of reasonableness, or that, viewed individually or

collectively, they deprived defendant of a fair trial or affected

the outcome of the case.  In particular, counsel’s deliberate

elicitation, in an effort to discredit the police investigation,

of evidence that would otherwise be inadmissible was both

objectively reasonable and nonprejudicial (see e.g. People v

Steel, 207 AD2d 744, 744-745 [1st Dept 1994], lv denied 84 NY2d

1039 [1995]).  Similarly, to the extent the record permits

review, we reject defendant’s claim that counsel rendered

ineffective assistance by failing to preserve certain issues, and

we do not find that any lack of preservation may be excused on

the ground of ineffective assistance.

The court properly completed the trial in defendant’s

absence, after conducting a sufficient inquiry to determine that

the absence was deliberate and that defendant thus forfeited his

right to be present at trial (see People v Redzeposki, 7 NY3d 725

[2006]; People v Mejia, 268 AD2d 286 [1st Dept 2000], lv denied

95 NY2d 837 [2000]).  Defendant, who had been attending the

trial, failed to appear on the day that the court was scheduled

to charge the jury.  There was no reason to believe defendant’s
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absence had resulted from some event beyond his control, and his

family believed that he had gone to see his son in Pennsylvania. 

Furthermore, defendant’s continued failure to appear confirmed

the deliberate nature of his absence.

Defendant did not preserve his challenges to the

prosecutor’s summation and to the court’s response to a jury

note, and we decline to review them in the interest of justice. 

As an alternative holding, we find no basis for reversal.

We perceive no basis for reducing the sentence. 
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Plaintiffs-Appellants,

-against-

Cohen Brothers Realty Corp.,
Defendant-Respondent.
_________________________

Hach & Rose, LLP, New York (Robert F. Garnsey of counsel), for
appellants.

Carol R. Finocchio, New York (Marie R. Hodukavich of counsel),
for respondent.

_________________________

Order, Supreme Court, New York County (Robert D. Kalish,

J.), entered November 30, 2015, which granted defendant’s motion

for summary judgment dismissing the complaint, unanimously

affirmed, without costs.

Defendant established prima facie that the injured plaintiff

was its special employee and therefore this action is barred by

the workers’ compensation law’s exclusivity provision (see

Workers’ Compensation Law §§ 11; 29[6]; Thompson v Grumman

Aerospace Corp., 78 NY2d 553 [1991]).  The comprehensive property

management agreement between defendant and plaintiff’s general

employer (the property owner) provided that the maintenance and

repair of the building resided exclusively with defendant. 

Defendant interviewed and hired plaintiff, whose work as an

engineer was in furtherance of defendant’s operation and
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maintenance of the building, and defendant had the authority to

terminate plaintiff’s employment, which it ultimately exercised. 

Defendant provided plaintiff with the materials and equipment he

needed to perform his work, and directed, supervised and

controlled plaintiff’s work (see e.g. Vincente v Silverstein

Props., Inc., 83 AD3d 586 [1st Dept 2011], lv denied 17 NY3d 710

[2011]).

In opposition, plaintiff failed to raise an issue of fact

with his employment checks showing the general employer as the

payor and his employment termination notice showing the general

employer as his employer (see e.g. Villanueva v Southeast Grand

St. Guild Hous. Dev. Fund Co., Inc., 37 AD3d 155, 157 [1st Dept

2007]).  Plaintiff offered no evidence to controvert defendant’s

showing that it hired him and controlled, supervised, and

otherwise dictated all facets of his work in the building (see

id. at 156).
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In view of the foregoing, we do not reach plaintiff’s

remaining arguments.
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Plaintiffs-Appellants,

-against-

Juan Rodriguez, et al.,
Defendants-Respondents.
_________________________

Sim & Record, LLP, Bayside (Sang J. Sim of counsel), for
appellants.

Marjorie E. Bornes, Brooklyn, for respondents.
_________________________

Order, Supreme Court, Bronx County (Betty Owen Stinson, J.),

entered April 21, 2016, which granted defendants’ motion for

summary judgment dismissing the complaint alleging serious injury

under Insurance Law § 5102(d), unanimously affirmed, without

costs.

Defendants demonstrated prima facie that plaintiffs suffered

no serious injuries to any of their allegedly injured body parts

by submitting the affirmed reports of an orthopedist and a

neurologist who found no deficits in the relevant ranges of

motion upon recent examination (see Shinn v Catanzaro, 1 AD3d

195, 197 [1st Dept 2003]).  They also submitted evidence that

plaintiffs neither reported any injury to the police immediately

after the motor vehicle accident nor sought any medical treatment

shortly after the accident, indicating that their claimed
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injuries were not causally related to the accident (see Perl v

Meher, 18 NY3d 208, 218 [2011]; Rosa v Mejia, 95 AD3d 402, 404

[1st Dept 2012]).

In opposition, plaintiffs’ only admissible submissions were

the affirmed reports of a doctor who found limitations in range

of motion in the allegedly injured body parts on examination of

plaintiffs some three years after the accident.  Moreover, to the

extent the doctor recited findings made by another doctor who

purportedly examined plaintiffs three weeks and two months after

the accident and referred to MRI reports not in the record, his

reports are hearsay and therefore may not be relied upon to raise

an issue of fact (see Malupa v Oppong, 106 AD3d 538 [1st Dept

2013]).  As the record is “devoid of any medical records, charts

or bills to support [plaintiffs’] claim of having received

treatment” after the accident (Rosa v Mejia, 95 AD3d at 403), it
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shows no causal connection between the accident and plaintiffs’

claimed injuries (see Camilo v Villa Livery Corp., 118 AD3d 586

[1st Dept 2014]).
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3989 Branch Banking and Trust Company, Index 651295/12
Plaintiff-Respondent,

-against-

Leonard A. Farber, et al.,
Defendants-Appellants.
_________________________

Iannuzzi and Iannuzzi, New York (John Nicholas Iannuzzi of
counsel), for appellants.

Lacy Katzen LLP, Rochester (Michael J. Wegman of counsel), for
respondent.

_________________________

Order, Supreme Court, New York County (Shlomo Hagler, J.),

entered February 1, 2016, which denied defendants’ motion to

renew plaintiff’s motion for summary judgment, unanimously

affirmed, without costs.

Defendants failed to offer new facts that would have changed

the court’s prior determination and to establish reasonable

justification for their failure to present such facts on the
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prior motion (CPLR 2221[e]; see Henry v Peguero, 72 AD3d 600 [1st

Dept 2010]).
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Plaintiff-Appellant,

-against-

Patrick C. Murtagh,
Defendant-Respondent,

John Doe,
Defendant.
_________________________

Mitchell Dranow, Sea Cliff, for appellant.

Richard T. Lau & Associates, Jericho (Christine A. Hilcken of
counsel), for respondent.

_________________________

Order, Supreme Court, Bronx County (Sharon A.M. Aarons, J.),

entered May 13, 2016, which granted the motion of defendant

Patrick C. Murtagh for summary judgment dismissing the complaint

due to plaintiff’s inability to meet the serious injury threshold

of Insurance Law § 5102(d), unanimously affirmed, without costs.

Defendant established entitlement to judgment as a matter of

law.  Defendant submitted, inter alia, plaintiff’s medical

records, including a CT scan performed about five months before

the accident which found multiple bulging discs and a possible

herniated disc, and a report of his chiropractor that found range

of motion within normal limits one month after the accident (see

Cattouse v Smith, 146 AD3d 670 [1st Dept 2017]).

 In opposition, plaintiff failed to raise a triable issue of
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fact as to whether limitations found by his expert three years

after the accident were causally related to the accident, in

light of the preexisting conditions shown in plaintiff’s medical

records (see Rivera v Fernandez & Ulloa Auto Group, 123 AD3d 509

[1st Dept 2014], affd 25 NY3d 1222 [2015]; Alvarez v NYLL Mgt.

Ltd., 120 AD3d 1043, 1044 [1st Dept 2014], affd 24 NY3d 1191

[2015]).  Plaintiff’s expert did not explain why the alleged

limitations were attributable to the accident, as opposed to the

preexisting conditions (see Kamara v Ajlan, 107 AD3d 575, 576

[1st Dept 2013]).  Furthermore, the expert’s opinion as to

causation is speculative, because he failed to reconcile his

findings with the earlier full range of motion findings by

plaintiff’s chiropractor (see Colon v Torres, 106 AD3d 458 [1st

Dept 2013]).
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Plaintiffs-Respondents,

-against-

The Witkoff Group, LLC, et al.,
Defendants-Appellants,

Cammeby’s Management Company, LLC,
Defendant-Respondent.
_________________________

Gottlieb Siegel & Schwartz, LLP, New York (Jaime S. Hyman of
counsel), for appellants.

Schwartzapfel Lawyers P.C., Garden City (Jonathan F. Banks of
counsel), for Louis Vilella and Magali Vilella, respondents.

Harris, King, Fodera & Correia, New York (Brian S. Liferiedge of
counsel), for Cammeby’s Management Company, LLC, respondent.

_________________________

Order, Supreme Court, New York County (Joan A. Madden, J.),

entered May 2, 2016, which, insofar as appealed from as limited

by the briefs, denied the motion of defendants 233 Broadway

Owners, LLC and the Witkoff Group, LLC for summary judgment

dismissing the complaint as against them, unanimously reversed,

on the law, without costs, and the motion granted.  The Clerk is

directed to enter judgment accordingly.

Dismissal of the complaint is warranted in this action where

plaintiff was injured when, while performing an inspection of an

elevator in defendants’ building, the governor cable of the

elevator snapped and struck him.  Plaintiff does not dispute that
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the work ticket summaries for the elevators in the building at

issue for the six months prior to his accident do not indicate

any problem with the governor cable.  Accordingly, his assertion,

essentially, that the alleged defect ought to have been

discovered, notwithstanding the lack of indication of a problem

in the work ticket summaries and the lack of complaints, is

speculative (see Gjonaj v Otis El. Co., 38 AD3d 384 [1st Dept

2007]; compare McLaughlin v Thyssen Dover El. Co., 117 AD3d 511

[1st Dept 2014]).
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Plaintiff-Respondent,

-against-

Remy W. Trafelet,
Defendant-Appellant.
_________________________

Stein Riso Mantel McDonough, LLP, New York (Kevin M. McDonough of
counsel), for appellant.

Pollack, Pollack, Isaac & DeCicco, New York (Brian J. Isaac of
counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Frank P. Nervo, J.),

entered November 2, 2016, which denied that branch of defendant

husband’s motion for partial summary judgment seeking to dismiss

so much of the divorce complaint as seeks equitable distribution

of certain irrevocable trusts, and, in effect, denied his request

for a protective order pursuant to CPLR 3103 with respect to the

trusts, and granted plaintiff wife’s cross motion to compel

discovery to the extent of ordering the parties to agree on a

discovery schedule, unanimously affirmed, without costs. 

In this matrimonial action, the husband argues that trusts

created early in the parties’ marriage for the benefit of their

children, are, as a matter of law, non-marital assets, given that

neither party is a beneficiary.  Although plaintiff wife was

previously a discretionary beneficiary of the larger of the
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trusts as husband’s “wife,” she relinquished beneficiary status

upon divorce commencement per the terms of the trust.  Husband’s

motion not only seeks to protect the trusts from equitable

distribution, but to place them beyond the reach of discovery. 

Contrary to husband’s contention, summary judgment is

precluded by questions of fact as to both the creation and the

operation of the trusts.  It is undisputed that the trusts were

initially funded by a transfer of 40% of husband’s business

interests, i.e. marital property, and their assets appreciated

during the marriage in step with the successful growth of

husband’s businesses.  Further, the trusts contain several

provisions seemingly favorable to the husband, of which wife

claims she was previously unaware, thus raising a question of

fact as to the propriety of the initial transfer of marital

property into the trusts.  While true that husband is not a named

beneficiary of the trusts, a clause allows the “protector” of the

larger trust to terminate the trust at any time and distribute

all of its assets to husband’s then “wife” (defined by the trust

as whomever he is legally married to at the time).  As well, a

“substitution” clause permits husband to substitute property for

trust assets, and wife alleges that husband regularly uses the

trusts’ assets for his own use.  Further, wife’s expert forensic

accountant opined, based on the limited trust documents
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available, that husband and the trusts were not adhering to the

60%/40% split, creating a question of fact as to whether husband

may be disproportionately benefitting from their operation.

 Under these particular circumstances, the motion court

properly denied husband’s motion for summary judgment and

directed discovery to proceed.  “In a divorce action, ‘[b]road

pretrial disclosures which enables both spouses to obtain

necessary information regarding the value and nature of the

marital assets is critical if the trial court is to properly

distribute the marital assets’” (Jaffe v Jaffe, 91 AD3d 551, 553

[1st Dept 2012], quoting Kaye v Kaye, 102 AD2d 682, 686 [2d Dept

1984]).  Such determination does not run afoul of Mahoney-

Buntzman v Buntzman (12 NY3d 415 [2009]), as husband asserts,

since questions of fact exist as to wife’s participation and

knowledge regarding the terms of the trusts, and the extent to

which husband benefits from the placement of 40% of his business

interests in the trusts (see Riechers v Riechers, 267 AD2d 445

[2d Dept 1999], lv denied 95 NY2d 757 [2000]).

With respect to the denial of that branch of husband’s

motion seeking a protective order pursuant to CPLR 3103, we find

that the motion court did not improvidently exercise its

discretion in declining to limit discovery at this point by
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issuing a protective order (see generally Diaz v City of New

York, 117 AD3d 777, 777–778 [2d Dept 2014]).

We have considered the remaining arguments and find them

unavailing.
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3994 In re 1552 Broadway Retail 

Owner LLC,
Petitioner-Appellant,

-against-

McDonald’s Corporation,
Respondent-Respondent.
_________________________

Stempel Bennett Claman & Hochberg, P.C., New York (Richard L.
Claman of counsel), for appellant.

Freshfields Bruckhaus & Deringer US LLP, New York (Timothy P.
Harkness of counsel), for respondent.

_________________________

Order and judgment (one paper), Supreme Court, New York

County (Shirley Werner Kornreich, J.), entered February 8, 2017,

inter alia, confirming an arbitration award dated February 23,

2016, unanimously affirmed, without costs.  Appeal from order,

same court and Justice, entered January 10, 2017, which decided

the parties’ respective motions to vacate and confirm the award,

unanimously dismissed, without costs, as subsumed in the appeal

from the judgment.

Assuming that respondent engaged in misconduct in advancing

certain arguments before the arbitrators, petitioner failed to

show by clear and convincing evidence that it was prejudiced by

this misconduct (see CPLR 7511[b][1][i]; Matter of Greenky v

Aytes, 138 AD3d 460 [1st Dept 2016]; Scollar v Cece, 28 AD3d 317
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[1st Dept 2006]).  Neither the award, which determined that the

fair market value of the demised premises fell between the values

urged by the parties, nor the arbitrators’ brief explanatory

statements establish unequivocally that the arbitrators accepted

respondent’s arguments (see generally Solomon v State of New

York, 146 AD2d 439 [1st Dept 1989]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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Friedman, J.P., Moskowitz, Manzanet-Daniels, Kapnick, Webber, JJ.

3995-
3996-
3997 In re Serenity Victoria M., and Others,

Dependent Children Under
the Age of Eighteen Years, etc.,

Allison B.,
Respondent-Appellant,

Cardinal McCloskey Community Services,
Petitioner-Respondent.
_________________________

Tennille M. Tatum-Evans, New York, for appellant.

Geoffrey P. Berman, Larchmont, for respondent.

Cabelly & Calderon, Jamaica (Lewis S. Calderon of counsel),
attorney for the children.

_________________________

Appeal from orders, Family Court, Bronx County (Valerie

Pels, J.), entered on or about July 31, 2015 and August 6, 2015,

which, upon respondent mother’s default, determined that she

suffers from mental illness as defined in Social Services Law

§ 384-b, terminated her parental rights to the subject children

and transferred custody and guardianship of the children to

petitioner agency for the purpose of adoption, unanimously

dismissed, without costs.  Order, same court and Judge, entered

on or about December 1, 2015, which denied the mother’s motion to

vacate her default, unanimously affirmed, without costs.
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The termination orders were entered upon the mother’s

default, and therefore are not appealable (see CPLR 5511; see

also Matter of Natalie Maria D. [Miguel D.], 73 AD3d 536, 536

[1st Dept 2010]).

Family Court providently exercised its discretion in denying

the mother’s motion to vacate her default (see Matter of Noah

Martin Benjamin L. [Frajon B.], 139 AD3d 593, 593 [1st Dept

2016]), since she failed to demonstrate a reasonable excuse for

her absences from the proceedings despite numerous adjournments

(see Matter of Lenea'jah F. [Makeba T.S.], 105 AD3d 514, 514-515

[1st Dept 2013]).  Since the mother failed to demonstrate a

reasonable excuse for her default, this Court need not reach the

issue of whether she presented a meritorious defense (see id. at

514).  In any event, she failed to demonstrate a meritorious

defense, since she did not refute the expert medical evidence

establishing that, because of her mental illness, she was
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presently and for the foreseeable future unable to provide proper

and adequate care for the subject children (see Social Services

Law § 384-b[4][c]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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Friedman, J.P., Moskowitz, Manzanet-Daniels, Kapnick, Webber, JJ.

3998 The People of the State of New York, Ind. 3788/13
Respondent,

-against-

Levonne Williams, 
Defendant-Appellant.
_________________________

Robert S. Dean, Center for Appellate Litigation, New York (David
Klem of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Rebecca Hausner
of counsel), for respondent.

_________________________

Judgment, Supreme Court, New York County (Bonnie G. Wittner,

J.), rendered February 26, 2014, convicting defendant, upon his

plea of guilty, of criminal possession of a weapon in the second

degree, and sentencing him, as a second violent felony offender,

to a term of seven years, unanimously affirmed.

The court properly denied defendant’s suppression motion. 

There is no basis for disturbing the court’s credibility

determinations, including its evaluation of alleged
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inconsistencies in testimony (see People v Prochilo, 41 NY2d 759,

761 [1977]).  The evidence credited by the court established

reasonable suspicion for a stop and frisk.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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Friedman, J.P., Moskowitz, Manzanet-Daniels, Kapnick, Webber, JJ.

4000 Mogul Media, LLC, Index 251158/15
Plaintiff-Respondent,

-against-

James Ramsburgh,
Defendant-Appellant.
_________________________

Lopresto & Barbieri, P.C., Astoria (Guy Barbieri of counsel), for
appellant.

Horing Welikson & Rosen, P.C., Williston Park (Niles C. Welikson
of counsel), for respondent.

_________________________

Order, Supreme Court, Bronx County (Julia I. Rodriguez, J.),

entered November 27, 2015, which, insofar as appealed from, in

this action for damages arising from the collapse of a billboard,

denied the motion of defendant James Ramsburgh for summary

judgment dismissing the complaint and all cross claims as against

him, unanimously reversed, on the law, without costs, and the

motion granted.  The Clerk is directed to enter judgment

accordingly.

“In cases against architects or contractors, the accrual

date for Statute of Limitations purposes is completion of

performance. . .  [N]o matter how a claim is characterized in the

complaint--negligence, malpractice, breach of contract--an

owner's claim arising out of defective construction accrues on

date of completion, since all liability has its genesis in the
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contractual relationship of the parties” (City Sch. Dist. of City

of Newburgh v Stubbins & Assoc., 85 NY2d 535, 538 [1995]

[internal citations omitted]; Amedeo Hotels Ltd. Partnership v

Zwicker Elec. Co., 291 AD2d 322 [1st Dept 2002]). 

Here, plaintiffs’ claim against Ramsburgh is for negligent

erection of a billboard that was completed by June 14, 2000. 

Since plaintiffs’ claim accrued as of that date, it expired long

before the billboard collapsed and the claim was filed in 2012.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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Friedman, J.P., Moskowitz, Manzanet-Daniels, Kapnick, Webber, JJ.

4001N Castello Smith, et al., Index 24288/14E
Plaintiffs,

-against-

Patricia Watson, et al.,
Defendants-Appellants.

The Kings County District Attorney’s Office,
Nonparty Respondent,

New York City Police Department,
Nonparty Respondent.
_________________________

Lewis Brisbois Bisgaard & Smith, LLP, New York (C. Briggs Johnson
of counsel), for appellants.

Zachary W. Carter, Corporation Counsel, New York (Elizabeth I.
Freedman of counsel), for respondent.

_________________________

Order, Supreme Court, Bronx County (Norma Ruiz, J.), entered

on or about June 1, 2016, which denied defendants’ motion to

compel discovery, unanimously reversed, on the law, without

costs, and the matter remanded to Supreme Court to examine, in

camera, the requested discovery to ascertain whether it falls

under the “public interest” privilege.

Defendants sought production of nonparty respondent New York

City Police Department’s (NYPD) investigation file, and related

documents concerning its investigation into the homicide of

plaintiffs’ decedent, a security guard employed by defendants. 

Initially, NYPD was properly provided notice of defendants’
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motion to compel, as demonstrated by the affirmation of service

contained in the record, and because the motion to compel stated

the “circumstances or reasons” that their discovery requests were

“material and necessary” to defend against plaintiffs’ action

(see CPLR 3101[a][4]; Matter of Kapon v Koch, 23 NY3d 32, 34, 36-

38 [2014]).

On the merits, the court erred in denying defendants’ motion

outright because of the prior denials of their requests for the

same information under the Freedom of Information Law (FOIL). 

“CPLR article 31 is not a statute ‘specifically exempt[ing]’

public records from disclosure under FOIL” and “no provision of

FOIL bars simultaneous use of both” CPLR 3101 and FOIL to procure

discovery (Matter of M. Farbman & Sons v New York City Health &

Hosp. Corp., 62 NY2d 75, 81 [1984]; see also Cornell Univ. v City

of N.Y. Police Dept., 153 AD2d 515, 516 [1st Dept 1989], lv

denied 75 NY2d 707 [1990]; cf. Marten v Eden Park Health Servs.,

250 AD2d 44, 47 [3d Dept 1998]).

The “public interest” privilege did not justify the outright

denial of defendants’ motion, because the court did not engage in

the requisite balancing of the public interest in encouraging

witnesses to come forward to cooperate in pending criminal

investigations against defendants’ need for the documents to

defend against plaintiffs’ claim (see Matter of World Trade Ctr.
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Litig., 93 NY2d 1, 8 [1999]; Cirale v 80 Pine St. Corp., 35 NY2d

113, 117 [1974]; Sanchez v City of New York, 201 AD2d 325, 326

[1st Dept 1994]).  Accordingly, we find that remittal to the

motion court for in camera review of the requested files is

appropriate in this case, to give the court the opportunity to

conduct the proper balancing, in the first instance, of the

interests of both parties (see Colgate Scaffolding & Equip. Corp.

v York Hunter City Servs., Inc., 14 AD3d 345 [1st Dept 2005]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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Acosta, J.P., Renwick, Mazzarelli, Andrias, Manzanet-Daniels, JJ.

4098 The People of the State of New York, Index 260120/16
ex rel. Mark Crawford,

Petitioner-Appellant,

-against-

Warden of Vernon C. Bain Center,
et al.,

Respondents-Respondents.
_________________________

The Crawford Law Firm, P.C., Floral Park (Mark A. Crawford of
counsel), for appellant.

Darcel D. Clark, District Attorney, Bronx (James J. Wen
of counsel), for respondents.

_________________________

Judgment (denominated an order), Supreme Court, Bronx County

(Eugene Oliver, Jr., J.), entered March 8, 2016, granting the

petition for a writ of habeas corpus only to the extent of

reducing bail from $500,000 bond or $250,000 cash to $150,000

bond or cash, and otherwise denying the petition, unanimously

affirmed, without costs, bail pursuant to the interim order of a

Justice of this Court revoked, and petitioner directed to

surrender.

Based on the factors set forth in CPL 510.30(2)(a), we find

that the habeas court correctly determined that (except to the

extent that the habeas court granted relief) the bail court (Marc
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Whiten, J.) did not abuse its discretion in increasing bail to

the amount indicated, in light of the serious charges in the

underlying case including allegations of egregious domestic

violence and sexual assault, petitioner’s subsequent arrest for

possession of four handguns, and the potential for a lengthy

sentence if convicted in either case (see People ex rel. Lazer v

Warden, N.Y. County Men’s House of Detention, 79 NY2d 839

[1992]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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Acosta, J.P., Andrias, Moskowitz, Gische, Webber, JJ.

2478 The Bank of New York Mellon, etc., Index 653831/13
Plaintiff-Appellant,

-against-

WMC Mortgage, LLC, etc., et al.,
Defendants-Respondents.
_________________________

Quinn Emanuel Urquhart & Sullivan, LLP, New York (Philippe Z.
Selendy of counsel), for appellant.

Jenner & Block LLP, Washington, D.C. (Matthew S. Hellman of the
bar of District of Columbia, admitted pro hac vice, of counsel),
for WMC Mortgage, LLC, respondent.

Sullivan & Cromwell LLP, New York (Darrell S. Cafasso of
counsel), for J.P. Morgan Mortgage Acquisition Corporation and
JPMorgan Chase Bank, N.A., respondents.

_________________________

Orders, Supreme Court, New York County (Shirley Werner
Kornreich, J.), entered September 18, 2015, modified, on the law,
to deny defendants’ motions as to the fourth cause of action to
the extent it is based upon defendant WMC Mortgage, LLC’s failure
to repurchase the loans referenced in the June 7, 2012 breach
notice and the fifth cause of action as against defendant
JPMorgan Chase Bank, N.A., and otherwise affirmed, without costs.

Opinion by Moskowitz, J.  All concur.

Order filed.
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Rolando T. Acosta, J.P.
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2478
    Index 653831/13 

________________________________________x

The Bank of New York Mellon, etc.,
Plaintiff-Appellant,

-against-

WMC Mortgage, LLC, etc., et al.,
Defendants-Respondents.

________________________________________x

Plaintiff appeals from the orders of the Supreme Court, New York 
County (Shirley Werner Kornreich, J.),
entered September 18, 2015, which, to the
extent appealed from as limited by the
briefs, granted defendants’ motions to
dismiss the first, second, sixth, and seventh
causes of action, the fourth cause of action
insofar as it alleges that defendant J.P.
Morgan Mortgage Acquisition Corp. breached
its backstop repurchase obligation, and the
fifth cause of action as against defendant
JPMorgan Chase Bank, N.A.

Quinn Emanuel Urquhart & Sullivan, LLP, New
York (Philippe Z. Selendy, William B. Adams,
Andrew R. Dunlap and Daniel P. Mach of
counsel), for appellant.



Jenner & Block LLP, Washington, D.C. (Matthew
S. Hellman of the bar of District of
Columbia, admitted pro hac vice, of counsel)
and Jenner & Block LLP, New York (Stephen L.
Ascher of counsel), for WMC Mortgage, LLC,
respondent.

Sullivan & Cromwell LLP, New York (Darrell S.
Cafasso, Robert A. Sacks and Matthew L.
Lippert of counsel), for J.P. Morgan Mortgage
Acquisition Corporation and JPMorgan Chase
Bank, N.A., respondents.
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MOSKOWITZ, J.

This case is one of many commenced in the wake of the 2008

global financial crisis.  As in many of the other cases that have

come before us – including one nearly identical to this case1 – 

the action is based upon the sale of residential mortgage-backed

securities (RMBS).  

Under a Master Loan Sale and Interim Servicing Agreement

(MLSA) dated July 1, 2005, defendant J.P. Morgan Mortgage

Acquisition Corp. (JPMAC) bought from defendant WMC Mortgage

Corp. (WMC), the originator, approximately 6,510 residential

mortgage loans with a total principal balance of approximately

$1.275 billion.2  JPMAC sold the securitized loans to the J.P.

Morgan Mortgage Acquisition Trust, Series 2006-WMC2 (Trust) under

a Pooling and Servicing Agreement (PSA) dated June 1, 2006;

plaintiff Bank of New York Mellon (BNY), was the securities

administrator for the Trust.  In a transaction that closed on

June 28, 2006, the Trust issued RMBS securities and sold them to

investors (certificate holders) in the Trust. 

WMC and JPMAC made numerous representations and warranties

1 Bank of N.Y. Mellon v WMC Mtge., LLC., 136 AD3d 1 (1st
Dept 2015), affd 28 NY3d 1039 (2016). 

2 Defendant WMC Mortgage, LLC is the successor to WMC
Mortgage Corp. 
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(R&Ws) in the Mortgage Loan Sale and Interim Servicing Agreement

(MLSA) and Pooling and Servicing Agreement (PSA) regarding the

nature and quality of the loans.  WMC and JPMAC also agreed to

certain repurchase, indemnification, and notice obligations with

respect to the Trust.  First, as relevant here, the MLSA provided

that when a party discovers a material breach of any R&W, that

party shall give the other parties prompt written notice of the

breach; the notified parties then have 60 days to cure the breach

by repurchasing or substituting the defective loan and providing

indemnification (the repurchase protocol).  The MLSA further

provided that a cause of action for repurchase did not accrue

until after the purchaser made a demand for repurchase (the

accrual provision).

Second, section 2.03(a)(i) of the PSA restated the

repurchase protocol, and provided, in pertinent part, that if a

party discovers a breach by WMC of any R&W under the MLSA, the

discovering party, or BNY or the Trustee, must try to “cause

[WMC] to . . . cure such defect or breach within 90 days from the

date [WMC] was notified of such missing document, defect or

breach.”  Section 2.03(a)(I) further contained the so-called

“backstop provision,” which obliged JPMAC to purchase defective

loans if WMC did not do so.  Specifically, section 2.03(a)(I)

stated, “In the event that [WMC] shall fail to cure the
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applicable breach or repurchase of a Mortgage Loan in accordance

with the [repurchase protocol], [JPMAC] shall do so.”  Third and

finally, section 2.02 of the PSA provided that, should the

servicer (defendant JPMorgan Chase Bank, N.A. [JPM Bank]), among

others, discover any breach of WMC’s R&Ws in the MLSA, it was to

give prompt written notice to the other parties.

On May 24, 2012, January 22, 2013, and October 31, 2013,

certain certificate holders provided notice to BNY, JPMAC, and

WMC of purported warranty breaches with respect to many of the

loans in the Trust.  Accordingly, by notices dated June 7, 2012,

January 28, 2013, and November 5, 2013, BNY, in its capacity as

securities administrator, notified WMC and JPMAC that over 1,593

mortgage loans breached one or more of the R&Ws, and demanded

that WMC or JPMAC repurchase the defective loans.  Despite this

demand, however, neither JPMAC nor WMC repurchased the loans.

On November 1, 2013, BNY, in its capacity as securities

administrator for the trust and on behalf of the certificate

holders, commenced this “put back” action.  As relevant to this

appeal, BNY asserted claims seeking damages from WMC and JPMAC

for breach of contract with respect to the R&Ws, and specific

performance of the repurchase obligation.  BNY also sought

damages from WMC, JPMAC, and JPM Bank for breach of the PSA by

failing to provide notice of defective loans.
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In March 2014, defendants moved to dismiss the complaint

under CPLR 3211, arguing, among other things, that BNY’s causes

of action for breach of the repurchase obligations were untimely

under this Court’s decision in ACE Sec. Corp. v DB Structured

Prods., Inc., (112 AD3d 522 [1st Dept 2013], affd 25 NY3d 581

[2015]) because they were filed more than six years after the

PSA’s June 28, 2006 closing date.

The IAS court dismissed the action in its entirety.  As to

BNY’s causes of action against WMC for breach of the MLSA by

failing to repurchase defective loans (the first, second, sixth,

and seventh causes of action), the IAS court dismissed these

claims as untimely.  The court also dismissed BNY’s cause of

action against JPMAC for breach of the “backstop” repurchase

obligations under the PSA (the fourth cause of action) and

against JPMAC and JPM Bank for failure to notify (the fifth cause

of action).3  We now modify to the extent of partially

reinstating the fourth cause of action, and reinstating the fifth

cause of action only as against JPM Bank.

3 BNY has abandoned its third cause of action against JPMAC
(for breaches of its own representations and warranties, and for
not repurchasing loans that breached those separate warranties),
and its eighth cause of action against JPMAC for breach of the
implied covenant of good faith and fair dealing.  BNY also
tacitly admits that, to the extent its claims for repurchase are
not reinstated, there is no basis to reinstate its sixth cause of
action, for indemnification/attorneys’ fees.
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To begin, we find that the IAS court properly granted the

motion to dismiss the claims against WMC for breach of the

repurchase obligation, as those claims were untimely filed

despite the existence of the MLSA’s accrual provision.  As

defendants aptly note, the Court of Appeals definitively settled

this issue in ACE Sec. Corp. v DB Structured Products, Inc. (25

NY3d 581, 590 [2015] [ACE]), setting forth “a clear rule that a

breach of contract claim in an RMBS put-back action accrues on

the date the allegedly false representations and warranties were

made” (Deutsche Bank Natl. Trust v Flagstar Capital Mkts. Corp.,

143 AD3d 15, 16 [1st Dept 2016] [Flagstar]).  Here, BNY commenced

the action more than six years after the closing, thus placing

the action outside the six-year statute of limitations.

BNY acknowledges, as it must, that our recent decision in

Flagstar rejected the very arguments BNY makes here; indeed,

Flagstar addressed an accrual provision nearly identical to the

one found in the MLSA between the parties.  Nonetheless, BNY

asserts that our decision in Flagstar was erroneous and should be

disregarded.  In support of this argument, BNY asserts that

Flagstar conflicts with our prior decision in Highland Mech.

Indus. v Herbert Constr. Co. (216 AD2d 161 [1st Dept 1995]

[Highland]), and is also incompatible with the Court of Appeals’

decision in John J. Kassner & Co. v City of New York, 46 NY2d 544
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[1979] [Kassner]).

Neither of these arguments has any merit.  First of all, the

decision in Flagstar does not conflict with the decision in

Highland.  In the latter, we enforced a contractual provision

stating that a subcontractor was not entitled to receive any form

of payment before the contractor’s actual receipt of that

payment.  In reaching that conclusion, we found that it was

implicit in the contract clause that the contractual limitation

period begins to run only upon notification of payment by the

contractor to its subcontractor.  Highland, therefore, merely

held that parties to a contract can agree on when a payment

obligation arises, and hence, when a breach arises.  This holding

does not imply that parties can decide to change the accrual of

an otherwise accrued claim or extend the running of a limitations

period. 

Similarly, Kassner concerned a contractual provision stating

that the plaintiff was obliged to bring a cause of action for

nonpayment within six months of the filing of a certificate of

nonpayment.  In light of that clause, the Court found that when

the right to final payment is subject to a condition, the

obligation to pay arises and the cause of action accrues only

when the condition has been fulfilled (Kassner, 46 NY2d at 550). 

This principle has no bearing here.  As the Kassner Court noted,
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statutes of limitations “express[] a societal interest or public

policy ‘of giving repose to human affairs’” (Kassner, 46 NY2d at

550, quoting Flanagan v Mount Eden Gen. Hosp., 24 NY2d 427, 429

[1969]).  Parties may therefore agree to shorten the time period

within which to commence an action, but are not entirely free to

waive or modify the statutory defense.  Thus, agreements made at

the inception of liability to waive or extend the statute of

limitations are “unenforceable because a party cannot ‘in

advance, make a valid promise that a statute founded in public

policy shall be inoperative’” (Kassner, 46 NY2d at 551)

(citations omitted).  Certainly, nothing in Kassner suggests that

parties may agree to adopt a discovery rule to delay the running

of a limitations period for an existing breach of contract, as

BNY proposes to do here.

We turn now to that part of the IAS court’s order granting

the motions to dismiss the fourth cause of action, which sought

JPMAC’s specific performance of the backstop repurchase

obligation found in section 2.03 of the PSA.  Upon review, we

partially reinstate that cause of action. 

The law is now well-settled that the expiration of a time

period set forth in a statute of limitations does not extinguish

the underlying right, but merely bars the remedy (Faison v Lewis,

25 NY3d 220, 233 [2015]; see also Tanges v Heidelberg N. Am., 93
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NY2d 48, 55 [1999]).  The implication of this rule is apparent

where there is a relationship that involves an ongoing

obligation, such as the ongoing obligation not to commit fraud. 

Thus, if the party who has discovered the fraud fails to bring a

timely action, it has no way to recover on that fraud, but its

failure to bring an action does not mean that it has lost its

underlying right not to be defrauded or that the other party has

been absolved of the obligation not to defraud.

Nevertheless, even though the passing of an applicable

limitations period does not wipe out a party’s underlying right,

WMC’s obligation to repurchase defective loans no longer existed

because the statute of limitations had run, as ACE makes clear

that BNY’s right (remedy) to have WMC repurchase defective loans

is not a continuing one.  To be sure, as noted above, the parties

negotiated a complicated repurchase and accrual protocol with

respect to BNY’s ability to recover for defective loans involving

notice requirements and the sole remedy of repurchase.  But under

ACE, BNY’s right to have WMC repurchase the loans, and to have

JPMAC guarantee that repurchase, did not continue indefinitely;

rather, that right expired six years after the closing date of

the transaction.  ACE also makes clear that, as a substantive

matter, WMC’s legal obligation to repurchase effectively expired

when the statute of limitations ran.
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In light of the Court of Appeals’ reasoning in ACE, it

becomes clear that WMC did not guarantee the future performance

of the loans, but merely warranted certain characteristics of the

loans, and promised that “if those warranties and representations

are materially false, it will cure or repurchase the

non-conforming loans within the same statutory period in which

remedies for breach of contract (i.e., rescission and expectation

damages) could have been sought” (ACE, 25 NY3d at 596).  Absent a

clearer contractual term, such as one specifying that the

repurchase obligation would continue for the life of the loans,

the Court of Appeals found that the repurchase obligation did not

create a repurchase remedy that would extend the effect of the

R&Ws beyond the statutory term for breach of contract.  Thus,

WMC’s obligation and remedy here create one thing: a six-year

promise to repurchase defective loans.

But separate from the existence of WMC’s legal obligation

within a particular time frame is the question of how BNY was to

proceed in order to enforce WMC’s repurchase obligation and

JPMAC’s backstop repurchase obligation, and whether BNY could

proceed against JPMAC on a WMC liability only if BNY had first

successfully asserted a timely claim against WMC. 

To assert a timely claim against WMC under ACE, BNY had to

seek to enforce WMC’s obligation to repurchase loans that were in
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breach as of June 28, 2006 by filing suit with six years of that

date, and also had to satisfy the procedural condition precedent

by providing WMC with a default notice relating to specific loans

and by providing 60– and 90–day periods for cure and repurchase. 

Here, on June 7, 2012, BNY gave notice to WMC of certain loan

breaches; the notice was within six years of the transaction

closing date of June 28, 2006, and during WMC’s existing

repurchase obligation period.  But even if BNY had filed a

summons on or before June 28, 2012, it would not have been able

to file a timely suit against WMC based on the June 7 notice

because the 60– and 90–day periods for cure and repurchase would

not have elapsed before the expiration of the limitations period. 

The other notices for alleged loan breaches were after June 28,

2012 – that is, after WMC’s legal obligation with respect to the

loans had terminated by operation of the statute of limitations. 

Conversely, to assert a claim against JPMAC based on JPMAC’s

backstop guaranty obligation, BNY had to assert an underlying WMC

breach of the repurchase obligation that triggered JPMAC’s

backstop repurchase duty.  When BNY gave WMC notice of breaching

loans on June 7, 2012, WMC’s repurchase obligation remained in

effect, and when WMC did not repurchase within 90 days, JPMAC’s

backstop obligation kicked in under the PSA provision stating

that in the event WMC “shall fail” to repurchase a loan in
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accordance with the Repurchase Protocol, JPMAC “shall do so.” 

That BNY did not (and could not) bring a timely suit to enforce

WMC’s obligation to repurchase the noticed loans does not negate

the repurchase obligation and JPMAC’s backstop obligation.

Indeed, nothing in ACE or Flagstar suggests that JPMAC’s

then-triggered guaranty obligation to repurchase exists only

where BNY timely asserted an underlying claim against WMC. 

JPMAC’s obligation to repurchase is not the same as WMC’s;

rather, it is a promise to backstop WMC’s obligation.  That both

WMC’s and JPMAC’s repurchase obligations are part of the same

remedial scheme for breaches of WMC’s warranties does not mean

that the backstop obligation expired at the same time the WMC

repurchase obligation expired.  To the extent the backstop

obligation is attached to a valid WMC liability – albeit one that

cannot be enforced against WMC because it is time-barred – the

JPMAC obligation came into existence when WMC failed to

repurchase.

Accordingly, BNY asserted a timely claim against JPMAC in

connection with the June 7, 2012 notice, based on the latter’s

backstop obligation to repurchase upon WMC’s failure to do so, as

that claim against JPMAC accrued after it failed to meet its

backstop obligation following WMC’s failure to repurchase the

loans.  But BNY could not assert such a claim when WMC failed to
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comply with a repurchase demand made after June 28, 2012 because

after that date WMC had no repurchase obligation and JPMAC had no

related backstop obligation.  In sum, under ACE, the backstop

repurchase claims may not be sustained to the extent they do not

backstop a demand made on WMC when it was obliged to repurchase,

before June 28, 2012.  We therefore reinstate the fourth cause of

action as against JPMAC to this limited extent.

We turn now to the fifth cause of action alleging failure to

notify, and based on our recent decision in Morgan Stanley Mtge.

Loan Trust 2006-13ARX v Morgan Stanley Mtge. Capital Holdings LLC

(143 AD3d 1 [1st Dept 2016]), we reinstate that cause of action

as against JPM Bank.  In Morgan Stanley, we likewise reinstated a

failure to notify claim; in so doing, we noted that in Nomura

Home Equity Loan, Inc., Series 2006-FM2 v Nomura Credit &

Capital, Inc., (133 AD3d 96 [1st Dept 2015]), we had previously

found that “a seller’s failure to provide [] notice of material

breaches it discovers in the underlying loans states an

independently breached contractual obligation, allowing a

plaintiff to pursue separate damages” (Morgan Stanley, 143 AD3d

at 7).

Thus, both Morgan Stanley and Nomura found that the

contractual obligation to notify was independent of the warranty

obligations and that claims for failure to notify were not claims
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“respecting a warranty breach” subject to the “sole remedy”

clause.  Nor did either case suggest that failure to notify

claims could be brought only where the servicer was also a party

subject to the warranties.  As a result, we find that the “sole

remedy” clause in the PSA does not bar BNY’s cause of action

against JPM Bank as the servicer. 

Nor does the fifth cause of action contravene the Court of

Appeals’ decision in ACE.  In ACE, as noted above, the Court held

that the sponsor’s obligation to repurchase purportedly defective

loans was the remedy for the sponsor’s breach of its warranties,

rather than an independently enforceable right.  This holding

does not bar JPM Bank’s obligation as servicer because the

servicer is not subject to the repurchase protocol at all.  As a

result, because JPM Bank has no obligations under the repurchase

protocol, that protocol cannot bar a cause of action against it

for an independent duty to notify. 

Accordingly the orders of the Supreme Court, New York County

(Shirley Werner Kornreich, J.), entered September 18, 2015,

which, to the extent appealed as limited by the briefs, granted

defendants’ motions to dismiss the first, second, sixth, and

seventh causes of action, the fourth cause of action insofar as

it alleges that defendant J.P. Morgan Mortgage Acquisition Corp.

breached its backstop repurchase obligation, and the fifth cause
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of action as against defendant JPMorgan Chase Bank, N.A., should

be modified, on the law, to deny the motions as to the fourth

cause of action to the extent it is based upon defendant WMC

Mortgage, LLC’s failure to repurchase the loans referenced in the

June 7, 2012 breach notice and the fifth cause of action as

against JPMorgan Chase Bank, N.A., and otherwise affirmed,

without costs.

All concur.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  MAY 11, 2017

_______________________
CLERK
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