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The following papers, numbered 1 to were read on this motion to/for 

PAPERS NUMBERED 

Notice of Motion/ Order to Show Cause - Affidavits - Exhibits ... 
Answering Affidavits - Exhibits 
3eplying Affidavits -- 

Cross-Motion: ;:-I Yes No 

Upon the  foregoing papers, it is ordered that this motion !S iIECIDED 

Check one: ~7.l FINAL DISPOSITION & NON-FINAL DISPOSITION 

Check if appropriate: DO NOT POST 



Plaintiff, 

RETAIL BIZAND ALLIANCE, INC., as succcssor-in- 
interest to Brooks Brothers, Tnc. and RETAIL BRAND ALLIANCE, 
IN(’. d/b/a BROOKS BROTHERS, I 

-against- 

Index No. 60 1 164/04 

Index No. 59077 1/04 

‘lhircl- Party P1 aint i ff 

:c coverage 

dispute arising from the September 1 I ,  2001 terroris1 attacks on the World ‘Trade C‘eiitcr (“WTP”) 

that destroyed the many busincsses localed in the WTC‘ and its vicinity, arid in particiilar damaged 

the Brooks Brothers Inc. slore (“Brooks Brothers”) currently owned by RBA and located across the 

strcel from the WTC‘ a1 Oiic Libcrty Plaza, New York, Ncw York. R13A seeks covei-age for business 

income losses that Brooks Brothers sustained after the terrorist attacks undertwo policies: the “Local 

I’olicy” issucd by its Ilnited Slates insurer, Royal Indemnity Company (“Royal Indemnity”), which 

is tlie primary policy for the One Liberty Plaza Brooks Brothers store and the “Master Policy” issued 

by its LJnited Kingdom insurer, Royal & Suii Alliance Insurance, PLC (“Royal & Sun”), which 



covers global operations and serves to f i l l  coverage “gaps” left in the Local Policy. In the related 

action, Royal Indeninitysccks cl dctcrniiriatioli colicenling the parties’ rights and liabilities under the 

insurance policy that it issucd to Brooks Brothers’ previous owner Marks & Spencer Finance, Iiic. 

In its previous motion for parlial suniriiary judgmcnt in tliese cases, the insurers Royal 

Indeninity rind Royal 61r Sun (collectively, “Royal”) soiiiJit a ruling that based on the Lrnambigiioiis 

language in the policy, the business income loss rccovcry was limited to the loss RBA sustained 

during the period that thc store was actually closed plus an additional thirty days. RBA opposed that 

inotion coiltending that the policies entitle it to coverage until December 3 1, 2009, the “lheoretical 

time” il will take for the World Trade Center lo be rebuilt, and that factual issues regarding the 

policies’ meaning preclude granting partial suinmary judgnienl. In a decision dated February 23, 

2006, this court granted Royal’s iiiotion. ‘I’he First Dcpartniciit affirmed that decision (Rqvrrl 

was limited iinder the Mastcr aiid 1,ocal policies to business income losses during the time needed 

to I-eopen the store, plus an additioiial thirty days, Limier the “Extended Business Income” provision 

in the Local Policy. This C‘oui-t and the First Department held that the Extended Business Incomc 

provision in the Mastcr Policy did not apply. 

‘I’his motion to amend 111e Complaint concerns the scope of the Mastcr Policy’s Extciidcd 

Business Lncome provision, wliicli provides 

1.1 The Insurers will pay for the actual loss o l  Business liicorne incui-red by the 
Insured iii thc period that begins on the date the property ... is actually repaired rcbuill 
or replaced and Operations are rcsuincd and eiids on 
a)  the date tlic Biisiiicss could have been restored with reasonable spccd to the 
conditioii that woiiIc1 have exisled if no Incident had occiirred provided that the 
liability ofthc Insurers shall cease no later than 30 coiisccutive months fi-01-n the date 
of the incident. 
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1.2 Loss of Business Income must be caused by an Incident at the Prcmises. 

RBA’s proposed Couiit 111 asserts a claim for “breach of contract with respect to Extended 

Business Incoine coverage for loss resulting from the dninagc to Brooks Brothers’ Liberty Plaza 

Store.” Rl3A argues tliat when coilsidering the Master Policy’s Extended Busincss Income 

provision, both this Court and the First Department rocused solely on the argur.ncnt that RBA lost 

income because customers were not shopping in lower Maiiliattan after the destniction ofthe Wurlti 

Trade Center and ignored RBA’s contention that thc closing of its Liberty Plaza store lor oiic year 

during the 1-cconstructioii causcd its customers to find alteimativc stores and not return once Brooks 

Brothel-s rcopcncd. 

Koyal argiies the motion lo amend should be denied because RBA alreadyraised atid losl ils 

claiiii regarding application O F  the Master Policy’s Extended Business Tiicome provision in thc 

February and October 2000 decisioris by this C’oiirl arid the First Department, respcctively. 

Although leave to amcnd shoiild be liberally grantcd (CPLK 3025(b)), tlie merits or  the 

proposed plcadings must state viable causes of action. See IIiPnsyziaZe v. Sccurifv Mut. Lif;. Irrs. C’o. 

o f N c w  York, 13 A.D.3d 100 (1” Dept. 2004). Here, the proposed amendment does not state a 

meritorious claim because the proposed Count 111 does not substantively differ lrom thc claim in the 

oiigiiial C‘omplaint that this Court and the First Department already rejecled. Tlic proposed Count 

111 duplicates a portion ol‘thc original Complaint’s Count 1, which seeks a declaration that various 

provisions, including the Master Policy’s Extcndcd Business Income Provision, covers Brooks 

Brothers’ loss. Count I ofthc Complaint seeks ajudginent declaring that, inlt‘r d i l l ,  IWA is entitled 

under the M a s h  Policy “covcrage for its loss orbusiness income in the 36 months after tennination 

of damage to and contaniination of the Liberty Plaza Store with fumes, soot and contaminants.” 
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Count I1 of the Complaint asscrts a breach orcontract action against Royal, claiming that the insurei- 

refused to honor tenns or  the politics and pay amouiils duc REA. 

In its reply brief, RBA aiiiiiits that it does not seek lo add any allcgations or claims i i i  its 

proposed amended coiiiplaiiit. Instead, RBA niaiiitairis that “it simply seeks to segregate the existing 

claiiii for Extended Business Inconic coverage based upoii the closing of the Brooks Brotlicrs store 

from the other allcgntions so that claim can, for tlic first time, be litigateci.” 

Brooks Brothers did siif‘kr actual damagc to its store on Septeinbcr 1 1,2001, for which it is 

entitled to insuraiicc covcragc for the time that its opcrations were suspended undcr the Business 

Income provision and an extra thirty days under the Local Policy’s Extended Busincss Income 

provision. However, in order to obtain additional coverage under the Master Policy’s Exlended 

Busincss Income provision, the loss ofbusincss income that occurs aftcr thc “period orrestoration” 

tiiust bc caused by an “incident at the prcniiscs.” ‘llie thrust of Brooks Brothcrs argument was that 

its inconic losses after the “period orrestoratioii” was caused by damage to thc W I T  because [ewer 

customers were slioppiiig in lower Manhattan. Bccausc the reason for Brooks Brothcrs’ decreased 

salcs volume after the store reopencd i n  2002 appeared to be the destniction ofthe WTC, rather than 

an “incident at the premises,” thc Court held the Master Policy’s Extended Business hitltcrruption 

p rov i si on was i nap p licab le. 

RBA appealed the February 2000 decision in part becausc it believed this court did not 

consider damage to Brooks Brothers store as a basis for covcrage under the Master Policy’s 

Extended Business Interruption provision. The first qucstion that RBA raised in its appellate h i e f  

was 

Did the rl’rial Court err in granting partial suminaryjudgment, as a nialler of law, that 
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RBA is not cnlitled to Extciidcd Business hicome covcragc under the insirraiicc 
policy sold by Royal IJK (the ‘Master Policy’) on the ground that coverage is only 
provided for loss resulting from an ‘Incident’ at insured prcmises, not at third party 
property siich as the World Trade Center Complex (‘WTC’), despite the fact thal an 
Incident did occiir at 1IBA’s premises - RBA’s store was damaged when lhe WTC 
collapsed - and that Royal U K  admitted that RBA is entitled to be paid scvcral 
million dollars under this coverage? 

Tlic First Department addressed this issue when it found that 

... covcragc is iinambiyously subject to tlic limitation that the ‘Loss or Business 
Income niiisl be cnuscd by ai Incidenl at the Premises,” which is defined in the 
Master Policy as ‘loss o r  destruction of or damage to property used by the Insured at 
the Premises [or the purpose of the Business.’ Hcrc, the insured seeks covcragc 
based 011 damage lo lhe World Trade Ccntcr, property belonging to a nonparty to lhis 
action, and the riiotion court correctly declared this was bcyond the scope o f  tllc 
Extended Biisiiiess Tiicoiii~ coverage. 

Royid J)idc>rrini<y C-’o. v. Kctctil IIi-imiE Alliance, Jric., 33 A.D.3d 392 (1“ Dcpt. 2006). 

Thus, amending RBA’s C.hmplaint would be futile as the proposed claim is cncompassed in  

Count 1 of lhe original Complaint and has already been rejected. Scje ,Sam v. Joyce BcverrrgcJs, J r z c ,  

138 A.13.2~1 256, 258, 525 N.Y.S.2d 607 (1” Dept. 1988) (holding that the defendants wcrc not 

entitled to armcnd their third-party complaint because the cause of action allegcd in the proposed 

ariieiidiiient was duplicative of the original third-party coniplainl). RBA is again pursuing its 

contention that damage to the Brooks Hrothcrs store triggers additional coverage under the Masler 

Policy in its motion for reargument, currently pending before the First Department. Additionally, 

i t  should be noted that any calculation ollosscs sustained more than 30 days a h -  the store reopened 

a id  rcsulting solely from damage to thc Brooks Brothers store would bc speculative at best. RRA 

submits an affidavit lrom John D. Dcmpsey, ;I managing partner of the forensic accounting fit-iii 

Dempsey, Myers & Coiiipaiiy LLP, who attests that although a minimum loss caused only by tlic 

closing of the store can be detcrmined, the “full extent ofthc loss attributable to the closing of the 
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store may not be asccrtainable if loss rcsulting lrom the damage to thc World Trade Ccnler is not 

included.” 

Accordingly, it is 

OIUIERED lhal RBA’s motion seeking leave to amend its complaint is deiiicd. 

I’artics are directcd lo appear for a stalus conference in Room 208 on January 30, 2007 at 

0:30 a.m. a s  previously scheduled. 

DATED: January 8,2007 ENTER: 

“ 

[W %- 
Helen E!Freeddan, J.S.C. 
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