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TOP 10 MYTHS ABOUT 346 BROADWAY SAP PART APPEALS

1. THERE IS NO APPEAL FROM T-HE $-AP P"ART.

In the SAP Part, whether your client was found guilty after trial or pleaded guilty,

Supreme Court law, cotrt rules, 18-B Rules, ABA Standards, and State Ba¡ Standards all require

defense counsel to advise their client of their right to appeal and to file a notice of appeal if
requested,

CPL 450.10 authorizes an appeal as of right from a'Judgment" in a "criminal action",

including summonses. CPL 1.20 (13-16).

In sum, yprr gAP;Harr coyerage do.egh¡glsqlp.adyj,çç*tgjhc client aLout their qppellate

rights.
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OR IF THE.ÇUENT.WAIVED THE RIGHT TO APPEAL.

See above.

Moreover, a valid appeal waiver does not forfeit your client's right to appeal; it does not

(and cannot) bar your client from filing a notice of appeal. It simply forecloses som¿ issues from

being raised on appeal. There are still plenty ofissues that oan be raised even ifyour client

signed an appeal waiver. In addition, most appeal waivers, upon close scrutiny, are not even

valid and can be assailed on appeal.

3. FILING A NOTIçE OF APPE.A.L IS COMPLICATED,

Notices of appeal are filed in Room 206 at 346 Broadway. If the client goes there with

the summons, the clerk will fïIl out the notice of appeal for the client, serve the DA, and file it'
(This is true for all Criminal Court matters, Citywide.)

Even for an attomey, fïling a NOA is a simple clerical task. The only important thing to

remember is timing (within 30 days of the imposition of sentence).

4.

Filing a NOA simply preserves your client's right to appeal, whether then or down the

road - it doesn't set anything in motion by itself. And an appellate lawyer will not seek to undo

a client's plea without their specific informed consent.

1
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. As noted, anything that would result in the undoing of the plea and the revival of
the summons would never be pursued on appeal (even if available as an issue)

without extensive dialogue with the client about possible risks.

. most SAP part appeals will never result in revival of the summons anyway; the

relief is generally dismissal even if the argument is that the plea was unknowing

because of a bad allocution, or that there should be a new trial. In most cases, a

successful appeal means disrnissal no matter what the issue,

6, THE APPEAL$ IiAWYER. T,S YC}UR ENEMY.

The common enemy here is the prosecutor and court. Even if you obtained a successful

result for your client by way of a favorable plea deal, there is still a good possibility of a

successfui appeal. Appellate lawyers are really good at fînding issues. And rarely is the defense

lawyer's conduct called into question on appeal, especially from the SAP Part.

7. LJdEREi¡lltl{..Fl'r'BlctlffiP'

Do not be concemed that by frling a notice of appeal you will incur the anger or wrath of

the prosecutor or court, or erode carefully built relations. They will not know. In any event, the

law-requires you to file one if your client requests, regardless of the deal you negotiated or an

appeal waiver. You are an instrument of your client here.

The contrary is true. If the summons is defective in any respect, the case will be

dismissed, regardless of whether you raised the issue or the defendant took a plea.

Depending upon the JHO, many pleas do not meet constitutional muster and will result in

dismissal of the case on appeal.

e. llt"IIrRË is NÛ B.ËËQR"p c. RËA',trEÐ IN 1HI] SAp PAR:tl.

Everything is electronically recorded and a transcript witl be created if there is an appeal.

When the Appellãte Term assignsa lawyer to the appeal, it also orders that the transcript be done

up and given to the appeals lawyer along with the court file papers.

10,

If the client is motivated, it is not that complicated. The client simply takes the NOA that

the clerk in Room 206 gives him, takes it to 60 Centre Street, Room 401 (the office of the clerk

of the Appellate ferm) and asks them to assign a lawyer, The clerk there will assist the client'

8
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Appellate Division - First Judicial Depaftment Page 5 of6

Appêals
by order of the Appellâte Dlvls¡on, Flrst Departmenl.

ls¡ueg

Cllents wlth pênding crimlnal matters

lf an attomey represents a cllent at arraignments añd thât client has a pending criminal matter ln the same county, the atlorney must hândle the caso'for

only'. The câse will lhen be lransfened to the attomey who is handling tho open cas6.

Length ofAssignmont
An attornêy âssigned to represent a client shall continue to represent that client until lhe câse c¡ncludes, unless relieved by the court or lhs Admlnistrato/s

;äylit::f:;tÍ: aesg*'F."åuffi91['J",ÍffT-3l!,3l.ffi:t':'iTgl

Cllents wlth

Felony
A Felony panel attorney who reprssents a client on a felony case lhat is later reduce<l to e misdemeanor wlll contlnue to represent the client until the câse ls

concluded.

Misdemeånor
A Misdemeanor panel âttorney who represents a cllent on a misdemeanor cåse that is lâter elevated to a fêlony must withdraw from ropresentallon as soon as

the Dlstrlct Attomoy serves notice of lnient to present lhê câse to a Grand Jury, unless the attorney is âlso on the Felony Panel'

Clients with out-of-County casês
ln general, attomeys may represent cllents only in the county on which they have panel mÊmbershlp.

ll a client has a psnding case ln another county of New york clty, the attornêy may apply for approval to represent the cllent in that county. Requests wlll be

revlewed by the Adminlstralor.

Paymenl

All pânel memberÊ must use the online payment system 188 web. upon certlfìcâtion to the panel all members must attend a tralnlng class concêming the 188

Web system.

upon comple¡on of a câse, a voucher must be submitted through the 1 88 web system wtthin 45 dâys to the judge presiding at lhe tlme of finel disposition'

Vouchers submitted to th6 188 Web system alter 4S clays will bâ locked and requlre addltlonal actions ln order for members to recelve payment'

Duratlon of Rêprêsentatlon

once as'lgned to a casê, you remaln the attorney of record for lhe durallon of the case unless speclfically relleved by the court. Thls means that even ¡f a

cll€nt retums on a warrant alter an extended period of ilme, you remaln the attorney of record, You are obligated to mâke every court appearancê yourself

unless you hava submitted an affldavlt of actual engagement conforming to the court Rules. ln rarê circumstances, your pârlner of another panel member may

appearbn your behalf; however, neither you nor the othêr altomey mây bill for that appearânce'

on severâl oc¡asions a client,s cfimlnål mattêr may result in a parole violation hearing. lf lhls arises you are to côntâc't the Admlni6trator's offic€ tor possible

assignmenl to the Parole matter.

Servlcer Other Than Counscl

The servlces of êxperts, lnvostigators, lnterpreter, and others may be obtalned by an ex parte application to the court, All experts must meet the Asslgned

Counsel Plan's ellglbllity requk€ments'

The Asslgned counsel plan retalns a roster of experts, investigators and interpreters which iE âvailâble lo all members. The Asslgned counsel Plan does not

make any rêpr€sentallons a6 lo tho quality of lhose on the rosler but slmply states that they have met the Plan's €liglblllty requirêmônts. lt is ths lesponslbillly

of each ãfiomey to assess lhe neêds of their câse and properly vet the experts they seek to relein.

Accsptanco of Fees

you may not solicit or accept âny foes paid by or on behâlf of â cllent on account of your representatlon on an assigned case, either during or after the case

has concluded. lf durhg your repr€sentation information comes to your âttenlion thâi the client or someone on hls behalf ls able to pay for all or part of the

legal costs, you rnust lnfom the courl. lt is the couft's responsibility to decide whether the client ls entltled to further Panel repr€s6nlalion. ln no €vent may you

be relieved as counsel and then accept a prlvate retalner for the clienl'

lf a client whom you represent as an 1g-B attorney is subsequenfly anested ând darged with ânother offense and ofers lo relaln you as a private counsel,

you mây nol accept the cåse wlthoul approvãl from the court.

Responslbllltlss

All panel members ar6 required to malnta¡n â Iocal New YoIk city t€lephone number ând en off¡ce w¡thin the Bronx or Mânhattan wh€re lhey cån lnterview

cllents and w¡tnesses. your office space must be accæss¡ule to yåur clients. lt is your responsib¡llty to make sure thal your cllents cån me€t w¡th you ln a

prlvate officê space. Exceplions may Ue made for aflorneys whå are only certlfled to th€ Appellate Panel and have offìces in near by counties'

pursuant to the Rules of profesÊlonãl conduct ( 22 NycRR 12OO ), panel members are required to maintain files with contemporaneous tlme and bllllng

records. panel members must mainteln all l¡les ano recoros trom â ðase for a minimum perlod of seven years after the linal disposition' 
+

EXPERT SERVICES

The E{[igrl Rogtê.LQf thè Asslgneg cgungel plân El of the city of New york consists of experts who provide auxiliary servlces to lndividuals charged with

crlmes who are financially unable to pay for these services

tf you w¡sh to be considered for the Expert Roster, pleâse complete the Appliçaliçnhf€åP.e,llneC!!!ç9íifjç?1tiSn ' 
E

Afirrng1er&tErp9Ê-$ÉIylçes E
gge¡.&ulbed¿iris-E¡ÊeÅ$-elv¡çesE

3
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ffi NEW YORK CITY CRIMINAL.GOURT

INFORMATION REGARDING YOUR RIGHT TO APPEAL

lmmediatoly after the pronouncemenl of sentence, where there 'after
trial, this form is to be given

record that
io the defonse attorney. The defense cllent

and state on the the dofgndant has been given written

TO.THE DÉFENDANT:

Yôt¡ have the riþht to åppeal your conviction and/or sentence,

ln ordprlo êxercise,this right, you:or your attorn€y must file a NOTICE OF APPEAL with tho clerkrof this
court wilhin thirty (30) days following the imposition of the sentence.

lf yoç desire your proËsnt altÕrnsy 1o file a noJ¡co of pgpeal for you, you should complete:the botlom
saëllòn'pf this forrh and dêllver o{ rnÐl| it to your âttomêy. ' 

.

lf you intend to file the notlce of appeal yourself, you must send two (2) copies of the noticä of appeal to
the,Clerk: pf; tho Oriminal Court at tho,address indicatod below, You'also must sendrono oopy to,lhe
Distriqt.Attornôy's,Offìce, Tho'address for the District Attorneys' Offices for each Coung,ls llsled below,
Be sure. to choose,the coÍect County.

Court to file'the notkë of
dêlivêr'it to lhË Cr¡mlnal

at lh€

BRONX
Bronx Cot¡¡ty Dislrict Altorney
Appeals Bureau
198 East 16'torslrêet
Bronx, Nqw York 10451

BROOKLYN
Kings Cpunty Distrlct Attorney
Appeål$ Eureau ,

350 Jay Street
Brooklyn, New York'1 1201

M:
BRONX AND MANHATTAN
Appellate Term, First Depãrtmsnt
60 C€ntre Streel
New York, New York 10007

lf you are w¡lhout funds, after tho nolico of appirål has tjaón fìled, you'must'write to thd Appelhtó lerm
rcquesling that counsei be assigned to you for'the purpose of appeal. The'lettor must be nolailzed; Send
fhis sworn lotter to lhs Appellate Torm for lhe.appropriate eounty at lhe address'listod:below.

ln your,:notarized letter, jyeu should request that you'be granted permlssion to appeal based'on lhe
transcrlpt of the proceedings. You should indicate that you are without funds wlth whlch to retain counsel
or to purchase a transcript of the proceedings. State fully your flnancial cirÇ$mslañces, ôXplalnlng why
you cannol atford to hire an altomey or purchasø a traiisbiipt of ths proceodlngs, You must wrlle lhls
letter yourself.

ADÞRES.ç FCIR îHE NFW YORK CITY ÇRIMÍI,JA"ç,CÇURT:

NYC Oriminal Court
Appeals Bureau
346 Broadway
New York, New York 10013
(646) 386-494e

ADDRË $ g] FOß TI"1 Ë DI$TR I CT ATT OF I.\¡.8 Y;S O F F }C ES :

MANHATTAN
New York County Dlstrict Attorney
Appoals Bureau
I Hogan Placo
New York, New York 10013

QUËENS
Queens, Cou¡ly Þlstricl Atlornêy
A,BpaatË BüröÉ.U
125.0ii Quoins Boulevard
Kew Gardens, New York 'l 1415

Dlslrlct Altomey

10301

BROOKLYNT QUEENS AND STATEN ISLAND
App€llate Torm, Sàcond Dâpartm€nt
141 Livingston Stre€t, 't5h Floor
Brooklyn, NY 11201

TO MY ATTORNEY/ OR THE COURT CLERK:
I w¡sh to appeal my conviction änd/or sentence. Please file a timely noiice of appeal on
my behalf

Your Namir Date

Docket Number Attorney Name

4
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ffi NEW YORK CITY CRIMINAL GOURT

INFORMACIóN SOBRE SU DERECHO A'APELAR

AL ACUSADO:

Usted tiene el deiecho ds apelar el fâllo condonatorio y/o lá sentènoia

para ejercer €ste derecho ust€d o su abogado deberán presentar una NOTIFICAOIÓN DE APELACIÓN

ante eísecretario de este tribunal denlro dã los treinta dlas (30) a parlir dsl dla en que sq dictó sentençia'

Si usted desea que el âbogado que lo representa actualmênt€ presente una notificaclôn de apelación en

su nombrg, debérá complet¿¡ ¡¿ parte ¡nferioÍ de este.formulario y entregarlâ o envlarla por Gônep â s0

abogado. ' ;

Appeals Bureau
346 Broadway
New York. New York I 0013
(646) 386-4949

Ð|RËÇCLÓI{ÞË LA OËiOlNA DË l,'A FISCALIA:
BRONX MANHATTAN
Bronx County Dlslrict Atlorney New York County District Attorney
AppeaLç Bufeau APPeals Bureau
198 Easl 1S1'r Street 1 Hogan Place

Bronx, NewYork 10451 NewYork' NewYork 10013 i

NYC Court

BROOKLYN
Kings County Distr¡cl AttorneY
Appeals Bureau
350 Jay Street
Brooklyn, New York 1 1201

i0007

QUEENS
Queéns County District Attorn€Y
Appeals Bureau
125-01 1 Queens Boulevard
Kew Gaidens, New York l 141 5

STATEN ISLAND
Rlchmond Couniy Distrlct AttomeY
Appoãls Bursau '

130 Stuyvessnt Plâce
Staten lslanil, New York'10301

:BROOKLYN, QUEENS AND STATÈN
Apþollate Term, Second DêPârlment
141 Livingston Street, 15"'Floor
Brooklyn, NY 11201

SEORETARIO qEL TRIBUNAL):
I wish to appeal my conviction and/or sentence. Pleãse file a timely; notice of appeal'on

my behalf (beseo äpelar mi condena y /o sentencia, Presente por favor lq notificaclóñ

dé apelación en mi nombre, dentro del término legal).

TO MY ATTORNEY/ OR THE couRT CLERK (A MIABOGADO DEFËNSOR Y/O

Your Name (Su nombre) Date (Fecha

Docket Number (Número de Expediente) 

-

Attorney Name (Nombre del Abogado)-

CRC 3043 (rev. 05/0312012)
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HOW TO TAKE AN APPEAL FR.OM A CONVICTION IN THE SUMMONS PART

346 BROADWAY, COURTROOM I (Manhattan)

l. you have a right to appeal your conviction to an appellate court, even if you pleaded ryihy.
An appellat. .ourt is a higher ôoutt that can review whether any mistakes were made by the

summons court. To take an appeal, follow these instructions:

2. Takea copy of your summons to Room 206 upstairs. (If you are paying a fine today, first

pay the fltne, then go to Room 206).

3. Room 206 is the office of the Appeals Clerk, Ask them to file a notice of appeal on your

behalf. The Clerk there will handle the notice of appeal and serve a copy on the DA's office.

The clerk will also give you a copy of the notice of appeal'

4, If you do not have money to hire a lawyer, you will need to get the court to assign you an

attorney to handle the appeãl. To get a lawyer assigned, bring your copy of the notice of appeal

to 60 Centre Street, noom 401. Tñis is the office of the Appellate Term, First Department. It is

a 5 minute walk (see maP below).

5, In Room 401, show them the notice of appeal and ask for help in getting a lawyer assigned

to your appeal. The Clerk there will help you.

t1-

þt,

Directions to 60 Centre

Street, Room 401: Go out of
this building by the same

entrance you came in, Once

outside the building, You will
be on Leonard Street. Go

right and walk to Centre

Street, Cross the street and

go right (south) on Centre

Street. 60 Centre Street is a

short way on your left. Enter

the building and go to Room

401 on the 4ú Floor,

:.f'û\l ftrit(:¡
4l/,

vn,
1r'

,o.1,)

Nqriv ?grk ü!!y
Ðef Jfl t¡rrfill ¡{ ll{tllh.,

r.ï
Us 0¡li?{nsh¡p ånd
lmtnigrslion Servic€s

Colun
P.rtå{,.,

.?

Para español, voltee la página'
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cÓMO APELAR UNA CONDENA DE LA PARTE DE CITACIONES
346 BROADWAY, SALA I (Manhattan)

1. Usted tiene el derecho de apelar su condena en una corte de apelación, aunque se haya

declarado culpable. Una corteie apelación es una instancia superior que puede averigüar si

fueron cometidos errores por la partede citación ' Paruapelar, sigua estas instrucciones:

2. Traigauna copia de su citación a la sala 206 en el piso de arriba. (Sitiene que pagar una

multa, paguela primero, luego vaya a la sala 206)'

3. Lasala 206 es la oficin a de laAppeals Clerk ("secretaria de apelaciones"). Pídales que

presenten un notice of appeal ("noiificación de apelación") en nombre suyo. La secretaria se

irará cargo de la notifi.u"ùtt de apelación y hará una entrega offïcial a la oficina del fiscal. La

secretaria también le dará una copia de la notificación de apelación'

4. Si no tiene dinero para contr atar aun abogado, necesitará que la corte le asigne un abogado

que se haúr cargo de la apelación. Para qu" un abogado_ sea asignado , ttaiga su copia de la

notificación deãpelación a 60 Centre Strèet, sala 401. Esta es la ofîcina del Appellate Term,

First Department. Queda a cinco minutos caminando (vea el mapa abajo)'

5. En la sala 401, muéstreles la notificación de apelación y pida que le ayuden a conseguir un

abogado paralaapelación. La secretaria le ayudará'

Instrucciones para llegar al 60

Centre Street, sala 401:

Salga del edificio Por la misma

puerta que usó Para entrar.

Cuando esté afuera, estará en

Leonard Street. Doble a la

derecha hasta que esté en Centre

Street. Cruce la calle Y doble a

la derecha (hacia el sur) en

Centre Street. 60 Centre Street

estará a su izquierda, Entre al

edificio y vaya ala sala 401 en el

4n piso.

sfl
It? fri

US Citi¿rnshiP ond
lmmigtntion Services

)- Ill0iixtt

".çl 
Faut¡t Fatk

.",. _. , . 
.ì. .,,,.,, 

!,
^htc¿ilßifttd! tßtçttnd. ü-ô/¡llonfll .r¿illotlttrrfill l'itlrY l;at'te . .ì5'

rS-
, sfro¡ling 6ood3 '\j

.1r

:..¡'

",'!

/tl

i.t,

,v

,:;
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Usted está aquí
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CRTMINAL COURT OF THE CITY OF NEI/ü YORK

::::::_::-::1_:::i------ -----x

PEOPÍ,E OF THE STATE OF NEW YORK'

Plaintiff,

- against -

Defendant

**-*d.À*.J -_---X

,June 15, 20 L5
100 Centre St,reet
New York, NY 10013

BEFORE i HONORABTE
Judge

JOHN CATALDO

APPE.ARANCES:
Defendant

UNTDENTIFIED COUNSEL

TR\NSCRIBER: Susan E. Colalella

Docket Number:
20i.5/sNll

n

MECHÀ!{ICÃÍ, SECRETÀRY, rÑc .

MOT,I,Y' S PROT'ESSIONAI. TYPÎNG SERVICE
108-16 72nd Avenue

Forest Hil1s, New York 11375
(718) - 268-7900
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11
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13
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L4

15

L6

L7

L8
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20

2l

22

23

24a

t 1l
Colloquy

IAudio CD start time 2:29:20

COURT OFFICER:

Disorderly Conduct; and'

an Officer, do You waive

PM]

m,
458/ Fallure to

a reading?

Docket 4 51- ,

Cornply wíth

have a chance to

not surer anYone

3

UNTDENTIFIED COUNSEL: SO WAiVE. MOVC TO

Dlsmiss, Your Honor, cäse is insufflcíent, it's

conc lu so rY .

JUDGE CATALDo: Denied, fif1cy ($50) dollar

fine , ot come back for triaI.

UNIDENTIFIED COUNSEL: This Judge is

(inaudible) a fifty dollar fine or come back for

trial.

MR. tl: SaY that again'

UNIDENTIFIED COUNSEL ¡ rifty dol1ar fine'

do you have time to PaY, or you can come back for

trial?

MR. If : So if I come

again, what' s the Process ?

UNIDENTIFTED COUNSEL: YOU

argue your case with an attorneY to

you (inaudible).

MR. t: (rnaudible),

be representing me if I go to trial?

UNIDENTIFIED COUNSEL: I'm

back to trial

represent Your or

okay, will You

there are any number of attorneys thataÉ
LJ of a number

10



colLoquy 
t ' t

could be here,

MR. : Ûüe11, f mean, l'lke f said' I

didn,t resÍst arresti I didn't ass'ault themt I dídn't

4

:}

L

t
{J2

tu"
4

,5

6

'tI

'g

I
10

1'1

tr?.

r*'r 13
\f

k4

1ìå

16,

TT

18

L,g

2ü

7L

72

23

2AI
2S

do'--

come back

UNTDENTIF]ED COUNSEL:

for trial then.

MR. æ: r think

UNIDENTTFTED COUNSEL:

Aft right, You can

I want to come back.

Not GuiLtYr Your

Honor.

JUÐGE CATALDO: NotifY the Officer'

tOff the RecordJ

IAudio CD end time 2:3]-:30 PMI

**lr***
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CERTIF ICATE

f, Susan E. CoIalelIa, certify that t'he foregoing

t.ransciipt of proceedings in the Criminal Court of New

York, CountY of New York' I th ta e NEw Y

v. ffi, Docket Number 2ots/sNfr r^ras

f,)

prepared using the reguired eguipment and is a true and

accurate record of the proceedings.

(*wu
Susan E. Co d e11a

Mechanical SecretarY, fnc.
Mollyrs Prof' TYPing Service
l-08-16 72^d Avenue
Forest Hills, NY l-1375

Date: November 13' 20L5
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Criminal Court Appeals Bureau 1-646-386-4949
346 Broadway Room 206

New York, N.Y. 10013

1. An appeal from a judgement and/or sentence of the Criminal Court of
the City of New York is to the Appellate Term of the Supreme Court,

New York and Bronx Counties is to the Appellate Term - Supreme Court -

First Department. In Kings, Queens and Richmond (Staten Island)

Counties, the appeal is to the Appellate Term - Supreme Court - Second

and Eleventh Districts of the Second Department.

2.For filing purposes the Clerk of the Appeals Bureau is the Clerk

referred to in Section 460.t0 (1a) of the Criminal Procedure Law (CPL).

the Defendant must file a written Notice of Appeal in duplicate. (Section

460.10 {1a,lb} CPL) The original should have Proof of Service of a Çopy

upon the District Attorney ( or other Prosecutor of the matter being

appealed) within the county in which judgement was entered.

4. Anappeal, by the defendant, from an order denying a Motion to Vacate

a judgement (Sec. 44A,10 CPL) or to set aside a sentence (Sec. 440,20 CPL)

is authorizedby permission (Sec. 450.15 CPL) An Application for a

Certificate Granting Leave to Appeal, is made to the appropriate Appellate

Term. The Application must be made within thirty (30) days after service

upon the defendant of a copy of the Order from which the defendant seeks

to appeal, and must be on reasonable notice to the people. The Application
must be in writing, must set forth the questions of Law and/or fact to be

reviewed and must contain a statement as to whether or not any such

Application has been previously made. No more than one Application
may be made. Upon issuance of the Certificate, the defendant must

13



within fifteen (15) days of such issuance, file the Certificate together with

a written Notice of Appeal (In duplicate). The Notice should bear Proof

of service of a copy upon the Prosecutor concerned.

5. The Record on Appeal may be printed or typed'

6. The Record on Appeal to be filed, with the cierk of the Appeals

Bureau, within one h,rndred twenty (120) days after the imposition of

sentence and shall consist of:

A. A Certified copy of the criminal court Information, or

Appearance Ticket with the various attachments and endorsements.

g. trte original copy of stenographic transcript of the minutes of

the ArraigÃment, Hearing, Trial or Plea and Sentence, and any

other proceeding pertinent to the Appeal.

C. A sti n endorsed by the adversarles

the prosecutor concerned.

7. Papers to be filed with the Appellate Term consist of:

A. Notice of Argument (Fiist Department) or a Note of Issue (Second

Department). An original plus four (4) copies of the brief (First

Deþaftmentj or an original plus three (3) copies of the brief (Second

Department). In either case' an additional copy of the brief must

be served upon the prosecutor concerned. The Appellate Term

will providð you with information concerning the make-up and

contents of these Papers.

8. Application for the Right to Appeal as a Poor Person must be made to

appropriate APPellate Term.

9. Application for an Order Staying Judgement or Sentence of the

Criminal Court is made, upon reasonable notice to the people, to a Justice

14



of the Supreme Court of the Judicial District embracing the County in which

judgement was entererd. Not more than one (1) application may be made

(Sec. 460.s0[3] CPL).

10. Appellate Term - supreme court First Dept. 60 center st.
New York, N.Y. 10007

646-386-3040

Appellate Term - Supreme Court Second & Elevçnth Districts
141 Livingston St.

Brooklyn, N.Y. 11201

347-401-9580

DO NOT TJStr
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CRIMINAL COURT OF THE CITY OF NEW YORK

COUNTY OF NEW YORK . PART 1

THE PEOPLE OF THE STATE OF NEW YORK,

Respondent,

X

¡.

trlotice of Åppeal

-against-

DK. No.

Defendant- Appellant. l;

PLEASE TAKE NOTICE that defendant hereby appeals to the Appellate Term, First

Department, the judgment of the Criminal Coutt, New York County (SAP Paft 1),

rendered 2016.

Dated: New York, New York

2016

Yours, etc.,

Appellant Pro Se

To: Hon. Cyrus R. Vance, Jr.
District AttorneY, New York CountY
One Hogan Place
New York, NY 10013

Criminal Court APPeals Clerk
346 Broadway, Rm. 206
New York, NY 10013

Instructions: Simply fill in the four spaces next to the b¡g X and take this paper along

with your summons to Room 206, upstairs. The clerk there will assist you further.
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SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE TERM: FIRST DEPARTMENT
¡*--;--**----i;*---É-d.Ð.-* --"--_--'-_-__-X

THE PEOPLE OF THE STATE OF NEW YORK, I

Respondent,

-against- Motion to Proceed as a Poor

Person Upon Appeal

Defendant-Appellant. : Dkt. No

----------------x

STATE OF NEW YORK
COUNTY OF NEV/ YORK

being duly sworn, deposes and saYs:

l. I am the petitioner in the above-captioned case. I wish for the Appellate Term to

assign counsel to me for my appeal. I make this affîdavit in support of the motion to proceed in

forma pauperis.

2. I am unable because of my indigence to pay the costs, fees, and expenses

necessarytoprosecutethisappeal.Iamcurrentlyeaming$-perweekinincome.

3. I own $ _--..--- worth of real ProPertY.

4. I []do/[]donotownacar.

5" I have $- in savings.

6. I [ ] do/ [ ] do not collect unemployment benefits'

7, I [ ] do/ [ ] do not collect alimony or support'

8. I [] do/ [] do notcollectapension.

)
) ss.l

17



9" I [ ] do/ [ ] do not have other sources of income.

I was represented by assigned counsel in the Criminal Court.

My mailing address is:

10.

11.

Wherefore, I respectfully ask for an order permitting me to prosecute this appeal as a poor

person and that I be fumished with the stenographic transcript of this action without fee and that I

be assigned an attomey to represent me on appeal and for such other and firrther relief as may be

proper and equitable.

Defendant-Appellant

Sworn to before me
this _ day of

INSTRUCTIONS TO DEFENDANT:

1. Fill in the blanks

2, Getthe form notarized

3. Go to 60 Centre Street, Room 401, NYC 10007. This is the Appellate Term Clerk's Offïce.

Hand the completed and notarized form to the clerk along with your notice of appeal'

Alternatively, you may simply mail this form and the notice of appeal to the Clerk.

18



People v. Garcia,49 Misc.3d 47 (2015)

19 N.Y.S.3d 155,2015 N.Y op. 25330

55.10(2Xb); Mcl(inney's Vehicle and Traffic
Law $$ 1 t92(3), 1807( l)'

Cases that cite this headnote

Attorneys and Law Fir¡ns

**15ó Scott A. Rosenberg, The Legal Aid Society, New

York City (Susan Epstein of counsel), for appellant.

Kcnneth P. Thompson, District Attorney, Brooklyn
(Leonard Joblove, Lori Glachman and Daniel Berman of
counsel), for respondent.

PRESENT: WESTON, J.P', ALIOTTA and ELLIOT, JJ.

On January 7, 2013, defendant appeared with counsel

Opinion

Appeal from a judgment of the Criminal Court of the

Citv of New. Yonk, Kings County (f{be{ J. Adlerberg,

J"H:O.), rendered January 7, 2013' The judgment

convicted defendant, upon his plea of guiþ, of
common-law driving while intoxicated.

*48 ORDERED that the judgment is reversed, on the law,

the guilty plea is vacated, the counts of the accusatory

insfrument that had been dismissed are reinstated, and the

matter is remitted to the Criminâl eourt for all further

proceedings.

Defendant was charged in a single âccusatory instrument

with driving while intoxicated (common law) (Vehicle

and Traffïc Law $ ll92[3] ), driving while impaired

(Vehicle and Traffic Law $ I192[l] ), uninspected motor

vehicle (Vehicle and Traf'fic Law $ 301), failure to have

proof of financial security (Vehicle and Traffic Law $
j lSttl ), unregistered motor vehicle (Vehicle and Traffic
Law $ 401[][a] ), and displaying improper number plates

(Vehicle and Traffic Law $ 402[4] ), The factual portion

of the information alleged' among other things, that a

police officer had observed defendant at the scene of an

àccident to be in an intoxicated condition in that

defendant had "red watery *49 eyes, sluned speech, [a]
shong odor of alcoholic beverage" emanating from his

breath, and 'lnessed clothing," and he was "unsteady" ând

"stumbling," In addition, it was alleged that defendant

admitted that he had been "drinking" and that his vehicle

had been in a rear-end collision with another vehicle'

TASC (Treatment Alternatives for Safer Communities)

evaluation. However, defendant instead entered into a

negotiated plea agreement and pleaded guilty to the count

oflommoÀ-law driving while intoxicated (Vehicle and

Traffic Law $ l192[3] ) in satisfaction ofthe accusatory

inshurneut, At the plea proceeding before J;H.O'

Adlerberg, the court simply asked defendant if he waived

"formal állocution" and proceeded to sentence defendant

to a conditional discharge.

On appeal, defendant contends that the information is

jurisdictionally defective ou the ground that it fails to

tontain factual allegations of an evidentiary nature which

establish, if true, every element of the offense charging

him with common-law driving while intoxicated.

At the outset, we note that the argument conceming the

accusatory instrument's facial sufhciency is jurisdictional

(see People v. Aleiandro, ?0 N.Y'2d 133, 517 N'Y'S'2d
g27, 511 N.E.2d 71 [19S7] )' Thus, defendant's claim is

not forfeited upon his plea of guilty (see People v'

Dreyclen, 15 N,Y,3d 100, 103, 905 N.Y'S.2d 542,931

N.d,z¿ 526 120101; People v, Konieczny, 2 N.Y.3d 569,

573, 780 N.Y.S.2d 546, 813 N.E.2d 626 Í20041) and'

must be reviewed despite his failure to ralsê it in the

Cr,iminal Court (see Alejandro, 70 N.Y'2d 133, 517

N,Y,S,2d 927, 5ll N'8.2d 7l). However, any hearsay

defect in the accusatory inshument has been forfeited by

his guilty plea (People v. Keizer, 100 N.Y.2d 114,760

N.Y.S.2d 720,790 N.E.2d 1149 [2003] ).

trl t2¡ As is relevant to this appeal, to be facially sufficient,

the information had **157 to contain factual allegations

of an evidentiary nature which establish, if true, every

element of the offense of common-law driving while

intoxicated and provide reasonable cause to believe that

defendant committed the offense (CPL 100.15[3];

l00.a0pl; see People v. Casey,95 N.Y'2d 354,360,717

N.Y.S,2d 88, 740 N.E'2d 233 [2000]; Aleiandro, 70

N.Y.2d at 135-136, 517 N.Y.S'2d 927, 511 N.E,2d 7l;
Peoplev. Dumas,68 N,Y.2d 729,731,506 N.Y.S.2d 319'

4g7 N.E.2d 636 [19S6] ). "So long as the factual

allegations of an information give an accused notice

sufilcient to prepare a defense and are adequately detailed

to prevent a defendant from being tried tlvice for the same

offense, they should be given a fair and not overly

reskictive or technical reading" (Cusey,95 N.Y'2d at 360,

717 N.Y,S.2d 88, 740 N.E'2d 233). At the pleading stage'

"the prima facie case requirement is not the same as the

burdén of proof *50 beyond a reasonabls doubt required

at trial" (Peopte v. Henderson, 92 N,Y,2d 67'7, 680' 685

N,y.s.zd 409, 708 N.E.2d 165 [1999] ),

l3l Applying the above standards, we find that the count

before Judicial Hearins Officer (J.ILO.) Adlerberq for a

io"'br.il,¡r.tldð:¡t Q; )'.¡..)1;:i li:{iirì$u,fì F"i,lul¡.;rii. I'ii.¡ ¡-:l;:ìn"i il ':riçìitti lj l:i {-jCii*rl'tir¡<'r¡l; z
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People v. Garcia,49 Misc'3d 47 (2015)

19 N.Y.S.3d 155,2015 N.Y. SliP OP 25330

charging defendant with driving while intoxicated was

properly supported in the information since it set forth

iacti alleging defendant's physical manifestations of
intoxication, i.e., "red watery eyes, slutred speech land a]

shong odor of alcoholic beverage" emanating &om his

breath (see e,g. People v. Lopez, 170 Misc.2d 278, 648

N.Y.S.2d 231 [Crim.Ct., Kings County 1996] ), and that

he had admitted to "drinking" (see e.g, People v. Bowers,

201 A.D,2d 830, 608 N.Y.S,2d 347 U9941) and to having

been involved in a rear-end automobile accident' As these

allegations support the conclusion that defendant was

incapable of operating a motor vehicle in a reasonable and

prudent manner by reason of intoxication (see People v.

Cruz, 48 N.Y.2d 419,428,423 N.Y.S'2d 625,399 N'8.2d
513 119791 ), the information was jurisdictionally

sufficient to allege a violation of Vehicle and Traffic Law

$ l le2(3).

f4l Next, defendant contends, in effect, that the judicial

hearing officer was not authorized to accept the guilty
plea, Although the issue was not raised by defendant in

the C-iiminal Court, the assignment of a criminal case to

a ¡,fl.O. "affects the organization of the court or the

mode of proceedings prescribed by law" (People v' Holt,

182 Misc.2d 919,920,705 N.Y'S.2d 164 [r\pp'Terrn, lst
Dept,l999l [internal quotation marks and citations

issue on appeal (id.). Since the information chæges

defendant with driving while intoxicâted (Vehicle and

Law $ I 192 13) ), a class A misdemeanot (see Vehicle

and Law $ llg3tlltbltil; Penal Law $ 55.10[2][b] ), the

case could not be assigned to a ùH.O. for puryoses of the

entry of a guiþ plea, which is the functional equivalent

of atrial (seeCPL 350,20[4]; Vehicte and Traff,rc Law $

t S0?[ ]; People v, ,!ones,44 N.Y'2d 76,404 N.Y.S.2d 85,

375 N.E.2d a I [ 97S]; People v, Rìser,22 Misc.3d 88, 90,

875 N.Y.S,2d 740 [App,Tenn, 2d, llth &. 13th

Jud.Dists.2009l ). Accordingly, the judgment convicting

defendant of driving while intoxicated is reversed, the

guiþ plea is vacated, the counts of the accusatory

inshumènt that had been dismissed are reinstated, and the

matter is remitted to the'Criminal Court for all further

proceedings.

In view of the foregoing, we do not reach defendant's

other contention regarding the propriety of the plea

allocution,

Äll Citations

49 Misc.3d 47, 19 N.Y.S.3d 155, 2015 N.Y' Slip Op,

25330
omitted and defendant's failure to raise the issuc in the

does not oreclude him from raisine the

End of Document (.) 2016 Thomscrn Rei¡lers. No Õiailn to original U.S. Governnlent Works
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People v. Garcia, 49 Misc.3d 47 (20151

19 N.Y.S.3d 155, 2015 N.Y. SliP OP. 25330

Synopsis
Background: Following a guilty plea, defendant was

convicted in the Criminal Cou'rt of the City of New

York, Kings County, Herbert J' Adlerberg, J.H.O,, of
common-law driving while intoxicated (DWI), Defendant

appealed.

49 Misc.3d 47
Supreme Court, APPellate Term,

Second Dept., 2, 11 & 13 Judicial Dist.

The PEOPLE of the State of NewYork,
ResPondent,

v.
Jose L. GARCIA, APPellant.

Sept. 17,2015.

Holdings: The Supreme Court, Appellate Term, held that:

trl information was jurisdictionally sufficient to allege

common-law DWI, and

t2l case with information charging defendant with DWI
could not be assigned to judicial hearing officer for
purposss of entry of guilty Plea.

Reversed and remitted.

West Headnotes (4)

ul Indictment and Information
t-Enabling accused to prcpare for trial
tndictment and lnformation
ê-Protection against subsequerrt prosecution

So long as the factual allegations of an

information give an accused notice sufficient to
prepare a defense and are adequately detailed to

prevent a defendant from being tried twice for
the same offense, they should be given a fair and

not overly restrictive or technical reading.

Indictment and Information
ÞDegree ofproof

At thc pleading stage, the prima facie case

requirement is not the same as the burden of
proof beyond a rsasonable doubt required at

trial.

Cases that cite this headnote

Automobiles
<=Charging Instrutnent; Sumtnons or Ticket

Allegations in information supported conclusion

that defendant was incapable of operating motor

vehicle in reasonable and prudent manner by
reason of intoxication, and thus information was

jurisdictionally sufficient to allege common-law

driving while intoxicated (DrWI), since it set

forth facts alleging defendant's physical

manifestations of intoxication including

allegations that defendant had red watery eyes,

slurred speech, and strong odor of alcoholic

beverage emanating from his breath, and that he

had admitted to police officer he had been

drinking. McKinney's Vehicle and Trafftc Law

$ lre2(3).

Cases that cite this headnote

Criminal Law
s-Remand for Determinatiort or
Rcconsideration of Particular Matters

t2l

l3l

{41

Case with information that charged defendant

with common-law driving while intoxicated
(D'ür'I) could not be assigned to judicial hearing

offrcer (J.H.O,) for purposes of entry of guilty
plea, which is functional equivalent of trial, and

lhus reversal of defendant's conviction, and

vacatur of defendant's guilty plea, wero

warranted. McKinneY's Penal Law $
Cases that cite this headnote
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People v. Richardson,45 Misc'3d f 26(A) (2014)

998 N.Y.S.2d 307,2014 Y. Slip Op, 61

45 Misc.3d 126(A)
UnrePorted DisPosition

(Ihe decision is referenced in the NewYork
SuPPlement,)

Supreme Court, Appellate Term, First Department,
New York'

ThePEOPLE of the State of NewYork,
Respondent,

v.
Thomas RICHARDSON, Defendant Appellant.

No' s7o944ltz.
I

Oct. 1' 2014.

Defendant appeals fiom a judgment of the Crlminal
Court of the Cþ of Ne¡rv York, New York County (John

Cataldo, J.H.O.), rendered September 5,2012, convicting
him, upon a plea of guilty, of violating New York City

Administrative Code $ 20-465, and imposing sentencc'

Present SHULMAN, J.P., HIINTER, JR.,

LING-COHAN, JJ.

Opinion

PERCURIAM.

Ënd of Document

*l Judgment of conviction (John Cataldo, J.H;O'),
rendered September 5, 2012, reversed, on the law,

accusatory instrument dismissed, and surcharge, if paid,

remitted,

As the People now concede, defendant's conviction must

be reversed because the missing stenographic record of
the underlying plea colloquy canrrot be reconstructed (see

Peoplev. Harrison, 35 N.Y.2d 794,798 [1995]; Peoplev.

Flemlng, 221 
^,D,zd 

287,287-288 t19951 ), Given the

minor nature of the Administrative Code violation here

involved, we dismiss the accusatory instrument in lieu of
ordering a ne\ry trial, a disposition unopposed by the

People.

THIS CONSTITUTES THE DECISION AND ORDER

OF T}IE COURT.

I concur.

All Citations

45 Misc.3d 126(A), 998 N.Y.S.2d 307 (Table)' 2014 WL

49n64A,2014 N,Y. SliP OP. 51439(U)

O 20'16 Thomson Reuters, No claìm to original U.S' GovernmentWorLs
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People v. Gertner, SliP CoPY (2015)

49 Misc,3d 4 5 N.Y Op.51610(U

4g Misc.gd ql(A)
UnrePorted DisPosition

NOTE: THIS OPIÑION WILL NOT APPEAR IN A
PRINTED VOLUME. THE DISPOSITION WILL

APPE,AR IN THE REPORTER.
Supreme Court, Appellate Te1m, First Depattment,

NewYork.

The PEOPLE of the State of NewYork,
ResPondent,

V.

,Ioy GERTNER, Defendant-Appellant.

No.57or4o/u.
I

Nov. to, 2o15.

Defendant appeals from a judgment of the Criminal
Cou,rt of the-Óity of t'tew YorI<, New York County (Iolm

Cataldo, J.H.O,), rendered February 23,2011, after a

nonjury trial, convicting her of violating Public Health

Law $229, and imposing sentence.

Present: SCHOENFELD, J.P., SHULMAN, HUNTER,

JR,, JJ.

0pinion

PERCURIAM.

End of Document

*1 Judgment of conviction (John Cataldo, J.H'O'),
rendered February 23,2011, reversed, on the law and the

facts, accusatory instrument dismissed, and ftne, if paid,

remitted.

As the People now concede, defendant's conviction must

be vacated iince the trial coufi failed to make any inquiry

whatsoever to determine whether defendant's absence

from the trial proceedings was deliberate (see People v'

Brooks, 75 N.Y.2d 898, 899 [1990] ), Since it does not

appear that further proceedings on the charge here

involved would serve any useful penological pwpose (see

People v. Burwell, 53 N.Y.2d 849, 851 [1981] ), we

dismiss the accusatory instrument, a disposition

unopposed by the PeoPle.

THIS CONSTITUTES THE DECISION AND ORDER

OF THE COURT.

I concur

AllCitations

Slip Copy, 49 Misc.3d l4l(A), 2015 WL 696'7683

(Table),2015 N.Y. Slip Op. 51610(U)

(e) 2016 Thomson Reuters No claim to crigínal U.S. Government Works

1,'.ç:11*,,':hleX?" {Î¡ j¡}it) i'i}.t¡lt;il¡t !\i:',}!.t¡;ti fl.r il:;l;ìì ¡¡-' r''¡ r'1t'llii I J l;. (.;ì()v':tf-i :rrtillii i,l'Joili¡:
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People v. Jonas,42 Misc.3d 135(A) (2014)

986 N. 867,2014 N.Y. SliP OP

4e Misc.Sd 135(Ð
UnrePorted DisPosition

(The decision of thõ Court is referenced in a table in
the New York SuPPlement.)

Supreme Court, Appellate Term, First Department,
New York'

The PEOPLE of the State of New York,
ResPondent,

Romelus Jean JONAS, Defendant*Appellant,

No' 57o574lrr-
I

Jan. 3r, zor4.

Defendant appeals from a judgment of the Criminal
Court of the Óity of Xew York, New York County (John

Cataldo, J,H.O.), rendered Jrr'ire22,2011, convicting him,

upon a plea of guilty, of violating Vehicle and Traffic

Law section 319(2), and imposing sentence'

Present: LOWE, IIl, P.J., SCHOENFELD, SHULMAN,
JJ.

Opinion

PERCURIAM.

*1 of conviction (John ,ca¡g!{o, J.H._O:}-

rendered lune22,2011, reversed, on the law, accusatory

instrument dismissed, and fine remitted.

The plea colloquy undorlying defendant's Summons Part

conviction ls disiointed and largely unintelligible, with

substantial portions devolving into a free'for'all marked

by the court, defense counsel and defendant intemrpting

and speaking over one another. We find, and the People

.onrrd", thãt the resultant conviction must be vacated

since the unsatisfactory record developed below lacks the

requisite "affirmative ihowing" that defendant understood

and waived his Boykín rights (see Boykin v. Alahatna, 395

U,S, 238 t19691; People v' Tyrell, 22 NY3d 359, 2013

N.Y, Slip op 08288[2013] )'

Given the relatively minor nature of the Vehicle and

Traffîc Law infraction here charged, we dismiss the

accusatory instrument in lieu of ordering a new trial, a

disposition unopposed by the People' In light of this

disposition, we ieed not and do not address defendant's

remaining points.

THIS CONSTITUTES THE DECISION AND ORDER

OF THECOURT,

All Citations

42 Misc.3d 135(A), 986 N,Y.S.2d 867 (Table),2014 WL

349611,2014 N.Y, SliP OP' 50090(tD

End of Docutnent (Ð 2016 Tho¡nson Reuters' No claim to original U S' Government Works'

ii',/;::,iiëi'rl!Êxl' i+ 2i)1i.i 'ì llrrrll;l:';ì lì't:illelir Nr: cìaìlt: ill t;r;r':¡ln;'li ij
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Peopl e v. Kravchenko, 48 Misc.3d 143(A) (2015)

20 N.Y.S.3d 293,2015 N,Y Slip Öp.51333(U)

48 Misc.3d 43(A)
Unreported DisPosition

(The decision is referenced in the New,York
SuPPlement,)

Supreme Court, Appellate Tetm, First Department,
N'ewYork.

The PEOPLE of the State of New York,
ResPondent,

Roman KRAVCHENXJ, n"f"n¿ant-Appellant.

No.57ozo¿/r3.
I

sept.17' 2015.

Defendant appeals from a judgment of the Criminal
Court of tnã City of New Yor,k, Nerv York County

(Eileen N. Nadelson, J,H.O'), rendered September 13,

2012, after a nonjury trial, convicting him of violating

New York City Administrative Code $ l0-125(b), and

imposing sentenoe.

Present: SHULMAN, J'P', HUNTER, JR',

LING-COHAN, JJ.

Opinion

PERCURIAM.

accusatory instrument dismissed and fure, if paid,

remitted.

As the People concede, in the absence of any indication in

the .""otã that the adjudication of this criminal

prosecution by a Judicial Hearing Offrcer (J.H.O') was

accompanied liy tlre requisite statutory, Öonsent or

"ag{eement of the parxies'n (CtlL 350'!0[ll ), tlte

c*ioÌolion obtåined helow lacked ûlt "cssetrtial
jurisdiclional predìcate' " (Puaple v Íl1ll, 182 Misc'2d

ílg. SrO [9t9], quoting ßstìsl¡ v, n(it,huum, Inc., 234

A,D,2d 45, 46 [1996] ) and must be vacated (Holt at 920,

70s N.Y.S.2d 164).

Since it does not appear that further proceedings on the

single Administrative Code charge here involved would

$erve any useful pcnological purpose (see Pvo¡tle v'

ßantell, 53 N.Y.2d 84:9, 851 [l98i] ), we dismiss the

accusatory instrument, a disposition unopposed by the

People, In view of the foregoing, we need not consider

defendant's remaining arguments on appeal'

THIS CONSTITUTES THE DECISION AND ORDER

OF THE COURT.

I concur.

All Citations

48 Misc.3d 143(A), 20 N.Y.S'3d 293 (Table), 2015 WL
5457953,2015 N.Y. Slip Op. 51333(U)

*l Judgment of conviction (Eileen N. Nadelson, J.H.O.)'

End Õf Document (0 2016 Thomson Reuters, No clâ¡m to criginâl U,S Governnlert Works.

iY*sli*lçvhi*tï {'r} 2il'1 5 lh,-rl:lr;t-rti Íìi::rilqrs iti.: cilÌrrl lr'r i;r:çiiral 1j S' ('io¡ri:ìílllTìil11i V li)i l.lìì
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People v. Meehan, 41 Misc.3d 127(A) (2013)

980 N.Y,S.2d 277, 2013 N.Y Slip Op, 51651(U)

4r Misc'3d 127(N
Unreported DisPosition

(The decision of the Court is referenced in a tabie in
the New York SuPPlement.)

Supreme Court, Appeìlate Term, First Department,
New York.

The PEOPLE of the State of NewYork,
Respondent,

Sean MEEHAN, Defendant-Appellant.

No.57o6o3/ro
I

Oct, 7, aor3.

Defendant appeals from a judgment of the Criminal
Court of the City of New York, New York County

(Robert Straus, ,I.H,O.), rendered illay 25,2010, after a

nonjury trial, convicting him of violating New York City

Adminishative Code $ 19-1?6(b), and imposing sentence,

Present: LOWE, III, P.J,, SHULMAN, HUNTER, Jr., JJ,

Opinion

PER CURIAM.

*1 Judgment of conviction (Robert Straus, J.H.O'),
rcndered }y'ray 25,2010, reversed, on the law, accusatory

inshument dismissed, and surcharge, if paid, remitted.

adjudication of this criminal prosecutìon by a Judicial

Héaring Officer (J.H.O.) was accompanied by the

requisite statutory consent or "agreement of the parties"

(CÞL 350.20!l ), the conviction obtained below lacked

an "essential jurisdictional predicate' " (Peo¡tle v. Holt,

182 Misc.2d 919, 920 Í19991, quoting Batista v.

Delbaum, tnc., 234 A.D.2d 45, 46 119961) and must be

vacated (Hoh at920). Nor, on this record, can defendant's

mere participation in the trial proceedings without formal

gbjection be equated with the requisite "agreement" to a

J.I{.O, hial specifred by CPL 350.20 (cf' People v. Davìs,

13 NY3d 17, 3011 [2009][where "defense counsel

participatad fully in a trial held before a ,|.II.O. without

ãU¡ection and the Criminal Court file contains a .I.H.0.
consent form signed by defendant"] ).

Since it does not appear that fui1her proceedings on the

single Administrative Code charge here involved would

r"rve uny useful penological purpose (see People v'

Burwell, 53 N.Y.2d S49 [1931] ), we dismiss the

accusatory instrument.

We have considered and rejected defendant's

jurisdictional argument,

THIS CONSTITUTES THE DECISION AND ORDER

OF THE COURT.

All Citations

4l Misc.3d 127(A),980 N'Y.S.2d 277 (Tab\e),2013 WL
5614'185,2013 N,Y, Slip op. 5 165 l(U)

In the absence of any record indicating that the

End of Docr¡ment O 2û16 Thonìson Reuters. No âlairn to original LJ.S Governnlent Worl':s
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People v Rlvas (æ15 NY Sllp Op 50474(U))

Decided on April 7,2015
SUPREME COURT, APPELLATE TERM, FIRST DEPARTMENT
PRESENT: Schoenfeld, J.P., Hunter, Jr,, Ling-Cohan, JJ,

s70446/tr

The People of the State of New York, Respondent'

against

Angel Rivas, Defendant-Appellan t.

Defendant appeals from a j udgment of the Criminal Court of the C ity of New York, B ronx County (Megan

Tallmer, J.), rendered January 29,2011, convicting him, upon his plea of guilty, of criminaltrespass in the second

degree, and imposing sentence.

Per Curiam

Judgrnent of conviction (Megan Tallmer, J.), rendered January 29,2011, reversed, on the law, accusatory

instrument dismissed and surcharge, if paid, remitted.

By misdemeanor complaint dated January 28,2011, defendalt was charged with criminal trespass in the second

degree (see Penal Law g 140.15[1]), criminal trespass in the third degree (see Penal Law $ laO.lO[a]) and trespass

(see Penal Law $ 140.05). At arraignment the following day, defendant pled guilty to the charged offense of second

degree cnminal trespass and was thereupon sentenced, as agreed, to a conditional discharge. The two-page plea

colloquy reflects that defendant, through counsel, accepted the People's plea offer; that defendant pled guilty to the

charge; a¡rd that the court acceptecl defendant's plea without informing him of any of his constitutional rights under

Boylanv Alabama (395 US 238 [969]).

Defendant's Boytrin claims, reviewable on direct appeal in the circumstances prcsented (see People v Tyrell,22

NY3d 359 [2013]), are meritorious and mandate reversal, since the plea record, such as there is, does not

affirmatively demonstrate defendant's understanding or waiver of his fundamental constitutional rights. As was true in

Tyretl, the record here shows "a complete absence of discussion of any of the pertinent constitutional rights; none are

addressed by the court, defense coursel or defendant. Nor is there any indication that defendant spoke with his

attorney regarding the constitutional consequences of taking a plea - in fact, th[is] ca.se[ ][*as] ... resolved during
27
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arraignment wíthin [one] day[ ] of arrest."

Inasmuch æ defendant has served his sentence, we disrniss the accusatory instrument in lieu of ordering a new

trial (see People v Moore,z4 NY3d 1030 [2014]).

THIS CONSTI.TUTES THE DECISION AND ORDER OF TTIE COURT"

I concur I conct¡r I concur

Decision Date: April A7,2015

!

Decision List
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People v. Jonas, 42 Misc.3d 135(A) (2014)

instrument dismissed, and fne remitted.

4z Misc.3d 135(A)
Unreported Disposition

(The decision of the Court is referenced in a table in
the New York SuPplement.)

Supreme Court, Appellate Term, First Department'
NewYork.

The PBOPLE of the State of NewYork,
Respondent,

V.

Romelus Jean JONAS, Defendant-Appellant'

No.57o574/rr. I Jan. 3t,2ot4.

Defendant appeals from a judgment of the Criminal
Court of the City of New York, New York County (John

Cataldo, J.ILO.), rendered June 22,20 I 1, convicting him,
upon a plea of guilty, of violating Vehicle and Traflic
Law section 319(2), and imposing sentence,

Presenf L,OWE, III, P.J., SCHOENFELD, SHULMAN'
JJ.

The plea colloquy underlying defendant's Summons Part

conviction is disjointed arrd largely unintelligible, with
substantial portions devolving into a ûee'for-all marked

by the court, defense counsel and defendant interrupting

and speaking over one another. We find, and the People

concede, that the resultant conviction must be vacated

since the unsatisfactory record developed below lacks the

requisite "affirmative showing" that defendant understood

and waived his Boykin rights (søø Boykin v' Alabama,395
U,S. 23S [969]; People v. Tyrell,22 NY3d 359' 2013

N.Y. Slip op 08288[2013] ).

Given the relatively minor nature of the Vehicle and

Traffic Law infraction here charged, we dismiss the

accusatory instrument in lieu of ordering a new trial, a

disposition unopposed by the People' In light of this

disposition, we need not and do not address defendant's

remaining points.

THIS CONSTITUTES THE DECISION AND ORDER

OF THE COURT.

Opiniou

PER cuzuAM 
ll citations

42 Misc.3d 135(A), 986 N,Y.S.2d 867 (Table)' 2014 WL
349611,2014 N,Y. SliP OP' 50090(U)*1 Judgment of conviction (John Cataldo, J'H.O'),

rendered June 20 1 I , reversed, -oqlþç-lqlyr_Sggusatory
Ënd of Docunìënt (ôj 2015 Thomson Reuters. No cja¡m to original U.5. Governnrelìt Works.
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People v. Potts,43 Misc.3d 141(A) (2014)

993 N,Y.S,2d 645,2014 Slip Op

43 Misc.3d r41(Ð
Unreported DisPosition

(The decision is referenced in the NewYork
Supplement.)

Supreme Court, Appellate Term, First Department,
NewYork.

The PEOPLE of the State of New York,
Respondent,

V,

Christopher POT.[S, Defendant-Appellant.

No. 57o295/rz. I May 30,2or4.

Defendant appeals from a judgment of the Criminal
Court of the City of New York, New York County
(Herbert J. Adlerberg, J;H,O.), rendered February 22,

2012, convicting him, upon a plea of guilty, of trespass,

and imposing sentence.
I concur^

Present: SCHOENFELD,
LING-COHAN, JJ.

J.P., SHULMAN

Opinion

PERCURTAM,

*1 Judgment o{qgpygfþg (-Hqrbert f'.-$þ¡þ9f8' I'.11'91' .

rendered February 22, 2012, reversed, on the law,

accusatory instrutnent dismissed, and surcharge, if paid,

remitted,

As the People now concede, defendant's conviction for

trespass must be vacated since the plea record-which
shows that the court did not directly address defendant

and that defsndant stood silent tluoughout-lacks the

requisite "affirming showing" that defendant understood

and waived his Boykin rights (søe Boykin v, Alabama, 395

U,S, 238 [969]; People v, Tyrell,22 NY3d 359 [20] 31 ).

Inasmttch as defendant has served his sentence, we

dismiss the accusatory insffument in lieu of ordering a

new trial, a disposition not opposed by the People.

THIS CONSTITUTES THE DECISION AND ORDER

OF THE COURT.

All Citations

43 Misc.3d 141(A), 993 N.Y.S.2d 645 (Table),2014 WL

2462951,2014 N.Y. Slip Op, 50846(U)

ré; 20'i 5 Thcmson Rêuter$. No claìm to ôrig¡nai U.S. Gcvernment WorksEnd of Docu¡nent
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People v, Cantrell,44 Misc.3d 131(A) (2014)

997 N.Y,S.2d 669, 2014 N.Y 51 07e(u)

44 Misc.3d 131(Ð
UnrePorted ÞisPosition

(The decision is referç¡cedjn the NewYork
SuPPlement.)

Supreme Court, Appellate Te¡m, First Department,
NewYork'

The PEOPLE of the State of NewYork,
ResPondent,

v,
Gary CANTRELL, Defendant-Appellant.

No. 57o3rr/rz. I JulY :6, zot4.

Defendant appeals from a judgment of the Criminal
Court of ttre City of New York, New York County

(Robert H. Straus, J.H.O'), rendered March 6, 2012,

òonvicting him, upon a plea of guilty, of disorderly

conduct, and imposing sentence.

Present: SHULMAN, J.P., HLINTER, JR',

LING-COHAN, JJ.

Opiniou

PERCURIAM.

*1 Judgment of conviction (Robert H' Straus, J'H'O')'

rendered March 6, 2012, reversed, on the law, accusatory

instrument dismissed, and surchatge, if paid, remitted'

As the tteirple now concede, defendant's conviction ¡nusf

be vacated since the plea record l¿cks the requisito

"afftrming showing" that defendant understood and

waived hrs Boykin rights (see Boykin v. Alabama, 395

U.S. 238 119691; People v' þretl,22 N'Y,3d 359 [2013]

). Inasmuch as defendant has served his sentence, we

dismiss the accusâtory instrument in lieu of ordering a

new trial, a disposition unopposed by the People'

THIS CONSTITUTES THE DECISION AND ORDER

OF TI-IE COURT.

I concur

All Citations

44 Misc.3d 13t(A), 997 N'Y'S.2d 669 (Table),2014 WL

3557322,2014 N,Y. SliP OP' 51079(U)

End of Docurnent (ô 2t15 Thnmson Reuiets. No claim to original U.S. Government Works.
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People v. Torres, 1 Misc.3d 126{A) (2003)

781 Ñ.y.s.2d 627,200;8 N.Y. slip op, ótszt(u)

r Misc.3d rz6(A)
Unreported DisPosition

(The decision ofthe Court is referenced in a table in
the New York SuPPlement.)

Supreme Court, Appellate Term, NewYork,
First DePartment.

The PËOPLE of the State of NewYork,
ResPondent,

Pedr:o TORRES, Defendant-Appellant'

No. SZooZo/oo. I Dec.11,2oo3.

Synopsis
Bâckground: Defendant was convicted in the Criminal
Court, New York County, Harvey Glasser, J., for public

consumption of alcohol. Defendant appealed'

Holding: The Supreme Court, Appellate Division, held

that indictment was facially insufficient.

Affirmed, as modified.

West Headnotes (l)

tU Disorderly Conduct
ÞIndictment, Inf'ormation, and Complaint

Defendant appeals from a judgment of the Crimlnal
Court, New York County, rendered November 6' 2000

after a nonjury trial (Harvey Glasser, J.H'O.) convicting

him of two counts of public consumption of alcohol

(Adrninistrative Code of City of NY, $ 10-125), and

imposing sentsnce.

Present: Hon. WILLIAM J. DAVIS, J.P., Hon. PHYLLIS

GANGEL-JACOB and Hon. MARTIN SCHOENFELD'

Justices.

Opinion

PERCURIAM.

Indictment charging public consumption of
alcohol was facially insufficient, absent

allegation that either defendant drank or

consumed an alcoholic beverage or that he

possessed an open container containing an

alcoholic beverage. New York Ciry
Administrative Code, $ l0-125.

*1 Judgment of conviction rendered November 6, 2000

(Harvey Glasser, J,H.O') modified, on the law, to vacate

defendant's conviction under docket nulnber

2000SN091344 and to dismiss the accusatory instrument

relating thereto and, as modified, judgment affirmed.

The accusatory instrument charging defendant with public

consumption of alcohol under the above-cited docket

number was jurisdictionally defective, since it failsd to
allege either that defendant drank or consumed an

alcoholic beverage or possessed, "with intent to drink or

consume," an open container containing an alcoholic

beverage (Administrative Code of Ciry of NY, $ 10-125;

see generally, People v. Tarka, 75 N.Y.2d 996, 557

N.Y,S,2d 266,556 N.E,2d 1073).

The verdict under the remaining docket was based on

legally sufficient evidence and was not against the weight

ofthe evidence,

rùy'e have considcrcd and rejected the defendant's

remaining arguments.

This constitutes the decision and order of ths coul'

Atl Citations

1 Misc,3d 126(A),781 N.Y.S.2d 627 (Tabla),2003 WL
23100935, 2003 N,Y, Slip op. 5 ls21(U)Cases that cite this headnote

End of Document O 2ù15 Thünts,¡n Reuiers. Nn ciaim to ar'iginal U.$. Gcverriment l¡/orks
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People v. Nesbitt, 42 ft¡lisc.3d 143(A) (2014)

42 Misc.Sd 143(A)
UnrePorted DisPosition

(The decision of the Court is referenced in a table in
the New York SuPPlement.)

Supreme Court, Appellate Term, First Department,
NewYork,

The PEOPLE of the State of New York,
ResPondent,

v.

Calvin NESBIT'T, f)efendant-Appellant.

No. rr-448. I Feb. 27, zor4,

Defendant appeals from a judgment of the Criminal
Court of the City of New York, New York County

(Herbert J. Adlerberg, it trI¡O.), rendered August 3,2011,
convicting him, upon a plea of guilty, of theft of services,

and imposing sentonce,

Present: LOV/E, III, P.J., SCHOENFELD, HLTNTER,

JR., JJ.

Opinlon

PERCURIAM.

*1 Judgment of conviction (Herbert J. Adlerberg, J'H.O,)'

rendered August 3,2011, reversed, on the law, and the

accusatory instrument dismissed'

As the People now concede, defendant's theft ofservices

conviction must be vacated since the plea record lacks the

requisite "affirming showing" that defendant understood

and waived hîs Boykin rights (see Boykin v' Alabamq, 395

U.S. 238 U9691; People v, þrell, 22 NY3d 359, 2013

N,Y, Slip Op 0S288 t20131 ). Inasmuch as defendant has

served his sentence, we dismiss the accusatory insffument

in lieu of ordering a new trial, a disposition consented to

by the People,

THIS CONSTITUTES THE DECISION AND ORDER

OF THE COURT.

All Citations

42 Misc.3d 143(A), 9SS N,Y.S'2d 524 (Table),2014 WL
783412,2014 N.Y. SliP OP' 50259(U)

Ënd of Documcnt Gì 201 5 l hûmson ReuleÍs, No claim to original U,S. Goverflment Works
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e v. J¡minez, 18 Misc.3d 141{A} (2008)Peopl

a59 Ñ,V.s.2¿ 897, 2oo8 N,Y. slip oP' 50427(U)

PERCURIAM,
rB Misc.3d r4r(A)

UnrePorted DisPosition
NOTE: THIS OPINiON WILL NOT BE PUBLISHED

IN A PRINTED VOLUME. THE DISPOSITION
WILL APPEAR IN A REPORTER TA3LE.

Supreme Court, Appellate Term, NewYork,
First DePartment.

The PEOPLE of the State of NewYork,
ResPondent,

v,
Carl JIMINEZ, Defendant-Appellant.

No.57oo16/o6. I March 6, aoo8.

Defendant appeals from a judgment of the €riminal
Court of ttt" CttV of New York, New York County

(Frederic Berman,' il.H.O,), rendered December 6, 2A05,

àft"r u nonjury trial, convicting him of trespass, and

imposing sentençe,

Present: DAVIS, J,P., SCHOENFELD, HEITLËR' JJ'

Opinion

End of Dotument

*1 Judgment of conviction (Frederic Berman, J'H'O'),

rendereã December 6, 2005, reversed, on the law,

accusatory instrument dismissed, and fine remitted'

As the People commendably concede, reversal of the

judgment of conviction and dismissal of the accusatory

instrument are required because the underlying summons

failed to condin nonhearsay factual allegations

establishing, if true, every element of the offense charged

(see People v. Jones, 9 NY3d 259, 261-262 Í20071;

Þeople vì. Ateiandro, T0 N.Y'2d 133, 137-138 t19871 )'
We reach no other issue,

THIS CONSTITUTES THE DECISION AND ORDER

OF THE COURT.

All Citations

l8 Misc.3d 141(A), 859 N'Y,S'2d 89? (Table)' 2008 rWL

6127s2,2008 N.Y, SliP OP. 50427(U)

,0, 201 5 Thornson Reuters. No claim la original U S' Gcvernntent Works'
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People v. Misiego,46 Misc'3d 132(A) (2014)

z Ñ,V.s.sd'z+,4,2014 Ñ.v. Srip op. sr a+s(Ü) 
" -

46 Misc,3d 132(Ð
UnrePortecl DisPosition

(The decision is referenced jn the NewYork
SuPPlement.)

Supreme Court, Appellatn Tetm, First Department,- 
Nelv York.

The PEOPLE of the State of NewYork,
ResPondent,

Enrique MISIEGO, Defendant-Appellant'

No.57o7r8/rz. I Dec. 30,2o14.

Defendant appeals from a judgment of the Criminal
Court of the Cit¡' of Ncw York, New York: Coun$
(l{otrert I'I. Sfrtrrs, J.H.O'j, re¡rdered- June t9, 2012,

c+nvictíng lrirn, rtpon a plêa of gu,Í-lty, of orirnitral trosÞåss

in the third degree, and imposing sentence'

Present: LOWE, III, P,J,, SCHOENFELD, HIINTER'
JR., JJ.

Opinion

PERCURIAM.

Ênd of Docr¡menl

*l Judgment of conviction (Robert H' Straus, J'H'O')'

rendered June 19, 2012, reversed, on the law, accusatory

inshument dismissed, and surcharge, if paid, remitted'

As,the People now cûnoede, defþndantrs co[vísTion must

be vacated sincp the plet record lacks the requisìte

"rffirming shcwing" that defendant undcrstoç¿ *9
wnived {rs tlayktn-rights {see Baykín u'.1t\þuy+ !!!
U,S.33-8llçA9l; Pvqtte v. Tyelt.2? NY3d 359 [?013] )'
Inasmuch' as defendant has served his sentence, we

dismiss the accusatory instrument in lieu of ordering a

new trial, a disposition unopposed by the People'

THIS CONSTITUTES THE DECISION AND ORDER

OF THE COURT,

I concur I concur I concur

All Citations

46 Misc.3d 132(A), ? N,Y.S'3d 244 (Table),2014 WL

7391723,2014 N,Y. Slip Op. 51848(U)

G) 2015 Ïhomson Reuters. No claim to original U'S' Government Works

.,i,j;¡1;,1i,,¡'^,¡7',.¡gr,f. ii',) .,:;:)1',) 1l:x::t¡¡''i,, i;l.t:tilç::¡. fi(.) {:?tltli it.t t-,iiçtrt¿:i t""l l::) () i:t'tj t,:, i t ii tliìi ii" lzi t:f l< :.: 1
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People v. Richardson, 45 Misc'3d 126(A) (2014)

eés N.V 307,2A14 N.Y. SliP OP.51439( u)

4S Misc'gd rz6(Ð
UnrePorted DisPosition

(The decision is referenced in the NewYork
SuPPlement.)

Supreme Court, Appellate Term, First Department'
NewYork.

The PBOPLE of the State of NewYork,
ResPondent,

Thomas RICHARDSON, Defendant-Appellant.

No.57o944/rz. I Oct. t,2or4.

Opiniott

PERCURIAM.

End of Doct¡ment

*1 Judgment of conviction (John Cataldo, J'H'O')'

rendered September 5, 2012, reversed, on the law,

accusatory instrument dismissed, and surcharge, if paid,

remitted.

As the People now concede, defendant's conviction must

be reverseð because the missing stenographic record of
the underlying plea colloquy cannot be reconstructed (see

Peoplev. Harrison, S5 N.Y.2d 794,798 [1995]; Peoplev'

Ftemíng, 221 A,D'2d 287,28'l*288 [1995] )' Given the

minor ñature of the Administrative Code violation here

involved, we dismiss the accusatory instrument in lieu of
ordering a new hial, a disposition unopposed by the

People.

THIS CONSTITUTES THE DECISION AND ORDER

OF THE COURT.
Defendant appeals from a judgment of the Criminal
Court of the Õity of New York, New York County (John

Cataldo, J.ILO,), rendered September 5,2012, convicting

him, upon a plea of guilty, of violating New York City

Administrative Code $ 20-465, and imposing sentence'

Present SHULMAN, J.P., HUNTER, JR',

LING-COHAN, JJ.

I concur.

All Citations

45 Misc.3d 126(A),998 N'Y'S'2d 307 (Table),2014 WL
4917640,2014 N,Y. Slip Op' 51439(U)

O 2015 Thomson Reuters. No claim to original U,S. Government Works.
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People v, Barricella, Slip Copy (2015)

49 Misc,3d 130(A),2015 N.Y Slip Op.51418{u}

49 Misc.Sd 13o(A)
UnrePorted DisPosition

NOTE: THIS OPINION WILL NOT A?PEAR IN À
PRINTED VOLUME. THE DISPOSITION WILL

APPEARINTHE REPORTER.
Supreme Court, APPellate Term,

Second DePt,,
2, 11& t3 Judicial Dist.

The PEOPLE of the State of New York,
Respondent,

Daniel BARRI CELLA, .APPellant.

No. eore-z5gg KCR. I SePt. 17,2aL5.

Appeal from a judgment of the Crlminal Court of the

CÇ of New York, Kings County (John Delury, J.H'O'),
rendered October ll, 2012. The judgment convicted

defendant, upon his plea of guilty, of exposure of a

porson,

Present: PESCE, P.J,, ALIOTTA and ELLIOT' JJ.

Opinion

*1 ORDERED that the judgment of conviction is

reversed, on the law, defendant's guiþ plea is vacated,

and, as a matter of discretion in the interest of justice, the

accusatory instrument is dismissed'

Defendant, while represented by counsel, pleaded guilty

to exposure ofa person (Penal Law $ 245.01), a violation,

in satisfaction of all of the counts of the accusatory

instrument and he was sentenced to a conditional

discharge in the samç proceeding. On appeal, defendant

contends that his plea was insufficiont since the court

faited to advise him ofhis constitutional rights as required

by Boykin v. Alobamq (395 U'S. 238119691)' The People

cóncede that the guiþ plea should be vacated and the

accusatory instrument dismissed in the interest ofjustice.

Defendant's Boykin claim is reviewable on direct appeal

(see People v. þrelt, 22 NY3d 359, 364 Ï20131 People v'

Louree, 8 NY3d 541, 546 Í2A071 ), and his conviction

must be reversed, as defendant's plea allocution contained

g-g*d¡¡g¡¡ssig¡r-w-hatq-oev-e19f gry----o-f.the."ço¡tsliturigp-t

End of Ðocümênt

rights he was purportedly waiving by pleading guilfy' The

Cóurt of Appeals has held that "[p]resuming waiver from

a silent record is impermissible. The record must show, or

there must be an allegation and evidence which show, that

an accused intelligently and understandingly rejected his

constitutíonal rights, Anything less is not waiver" (People

v. Harris,6l N.Y.2d 9, l7 [1983]; see also People v'

Tyrelt, 22 NY3d at 366). There is no indication that

defendant had spoken with hís attorney, before entering

the plea, regarding the constitutional consequences of
taking the plea or that he was otherwise aware of these

cons€quences (see þrell, 22 NY3d at 366; People v.

Miller, I 13 AD3d 573 Í2014); People v. Barnes, 46

Misc.3d 137[A], 2015 N'Y' Slip Op 5003a[U] [App
Term, 2d, I lth & 13th Jud Dists 20151; but see People v'

Perez, I l6 AD3d 5l l, 511 [2014] [affirming the

conviction of a defendant who had pleaded guilty to a

violation where "the record establishe[d] defendant's

understanding and waivet of his constitutional rights ...,

even though there was no discussion on the record of
defendant'i lBoykin I rights"l, lv granted 24 NY3d 1004

t20l4l ). In fact, here, as in People v' Moore (24 NY3d
jO¡o lzotq] ), the coutt did not address defendant

whatsoever.

Furthermore, as a matter of discretion in the interest of
justice, and as requested by the People, we dismiss the

ãccusatory instrument (see People v, Flynn, 79 N'Y.2d
879, SS2 [1992]; People v. Barnes, 46 Mísc'3d l37l{1,
2015 N.Y. Slip Op 50034M; People v. Facey, 30

Misc,3cl 138[A], 2011 N.Y. Slip Op 50224[U] [App
Tenn, 2d, I lth & l3th Jud Dists 20111 )'

Accordingly, the judgment of conviction is reversed,

defendant's guilty plea is vacated, and the accusatory

instrument is dismissed.

PESCE, P.J,, ALIOTTA and ELLIOT, JJ', concur.

All Citations

Slip Copy, 49 Misc.3d 130(A), 2015 WL 5751800

(Table), 2015 N,Y, Slip Op' 51418(U)

O 2ü15 Thcmson Re uters. Nr: claim tû ofiginal U.S. Governmeni Works'
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People v Kravchenko (2015 NY Slip Op 51333(U)) Page I of2

[* t]

Decided on September 17,2Al5
SUPREME COURT, APPELLATE TERM, FIRST DBPARTMENT

PRESENT: Shulman, J.P., Hunter, Jr., Ling-Cohan, J'

s70202113

The People of the State of New York' Respondent'

against

Roman Kravchenko, Defendant-Appellant'

Defendant appeals from a judgment of the Criminal Court of the City of New York,

New York county (Eileen N. Nadelson, J.H.o.), rendered september t3,20I2, after a

nonjury trial, convicting him of violating New York City Administrative Code $ l0-125

(b), and imposing sentence.

Per Curiam

Judgment of conviction (Eileen N. Nadelson, J.H.o.), rendered september 13, 2012,

reversed, on the law, accus atory instrument dismissed and fine, if paid, remitted.

As the people concede, in the absence of any indication in the record that the

adjudication of this criminal prosecution by a Judicial Hearing officer (J.H.O.) was

accompanied by the requisite statutory consent or "agreement of the parties" (CPL 350.20
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Law $ 431.

Tlús opinion is uncoffected and will not be published in the printed

Reports,
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People v Kravchenko (2015 NY Slip Op 51333(U)) Page2 of2

[1]), the conviction obtained below lacked an " essential jurisdictional predicate"' (People

v Holt,l82 Misc 2dg|g,g20Ugggl, quoting Batistav Delbaum, Inc',234 ADZ|45,46

tl996l) and must be vacated (Holt at920).

Since it does not appear that further proceedings on the single Administrative Code

charge here involved would serve any useful penological purpose (see People v Burwell,

53 Ny2d g49, 851 n9Sll), we dismiss the accusatory instrument, a disposition unopposed

by the people. In view of the foregoing, we need not consider defendant's remaining

arguments on appeal.

THIS CONSTITUTES THE DECISION AND ORDER OF THE COURT.

I concur I concur I concur

Decision Date: Septembet I7,2015

Return to Decision List
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People v Sutton (Sean)

2015 NY Slip Op 50901(U) [47 Misc 3d 1s6(A)]

Decided on June 17,2015

Appellate Term, First DePartment æ
mt to JudiciaryPublished by Ncw Ytuk Sraic -l,aw ttelloll pursuÍ

Law $ 431

This opinion is uncorrected and will not be published in the printed Ofiicial
Reports.

People v Sutton (2015 NY Slip Op 50901(U)) Page 1 of3

[*i]

Decided on June 77,2015
SUPREME COURT, APPELLATE TERM, FIRST DEPARTMENT

PRESENT: Lowe, III, P.J., Schoenfeld, Shulman, JJ'

s70546109

The People of the State of New York, Respondent'

against

Sean Sutton, Defendant-Appellantt

In consolidated criminal actions, defendant appeals from a judgment of the Criminal

Court of the Cþ of New York, New York County (John J. Delury, J.H.O.), rendered fune

lB,Z00g, after anonjury trialo convicting him of causing unreasonable noise, operating a

circulation device in excess of 42 decibels, and failing to comply with a police officer's

order, and imposing sentence.

Per Curiam

Judgment of conviction (John J. Delury, J,H.O.), rendered June 18, 2009, modified,

on the law and the facts, to the extent of vacating defendant's convictions of causing

unreasonable noise and operating a circulation device in excess of 42 decibels, and

dismissing the accusatory instruments relating thereto; as modified, judgment affirmed,
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People v Sutton (2015 NY Slip Op 50901(U)) Page 2 of3

Defendant was charged with, inter alia, causing unreasonable noise (see

Administrative code of city of Ny $ 24-21g) and operating a circulation device in excess

of 42decibels (see Administrative code s 24-zz7).At the truncated summons Part trial,

the testimony of the police offrcer who issued the summonses was brief and conclusory,

consisting of less than one page of testimony. The officer stated only that an "altered

mufÍler,, on defendant's Toyota vehicle "created an unreasonable amount of noise and a

loud rumbling." This testimony was, at best, ambiguous as to the volume of the noise

emanating from defendant's vehicle and, upon our independent review of the weight of the

evidence (see People v Danielson, g NY3d 342120071), we fînd it to be insufficient to

establish beyond a reasonable doubt that defendant was guilty of causing "unteasonable

noise,, as that term is defined in the Code, namely, "any excessive or unusually loud sound

that disturbs the peace, comfort or repose of a reasonable person of normal sensitivities'

injures or endangers the health or safety of a reasonable person of normal sensitivities or

which causes injury to plant or animal life, or damage to property or

business" (Administrative Code ç 24-2031621; see Administrative Code $ 24-218[b]; 530

W,28.thSt.LPvl'lev,Yorh.Slate!)ig,Auth'.55ND3d436[2008];seealsoPeoplev

Bakolas,59 NY2d 51 [1983]).

As the people concede, the accusatory instrument charging defendant with operating

a circulation device in excess of 42 decibels (see Administrative Code ç 24-227) was [*2]

jurisdictionally defective because the muffler on defendant's automobile was not a

,,circulation device" (see Administrative Code $$ 24-203[17], [39]) and, in any event, the

accusatory instrument did not allege that the muffler created a sound "in excess of 42

fdecibets] " (s ee Administrative Code S 2a-227 lal)'

We have considered defendant's remaining arguments and find them unavailing.

TI-IIS CONSTITUTES TFTE DECISION AND ORDER OF THE COIIRT.

I concur I concur I concur

Decision Date: June 17, 201.5
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Decided on June 10, 2015

Appellate Term, First Department
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[*l]

Decided on June 10, 2015

SUPREME COURT, APPELLATE TERM, FIRST DEPARTMENT

PRESENT: Lowe,III, P.J., Schoenfeld, Shulman, JJ'

s70t9s/t3

The People of the State of New York, Respondent, -

against

David Cerpa, Defendant'Appellant.

Defendant appeals from a judgment of the Criminal Court of the City of New York,

New York Counfy (Melissa A. Crane, J.), rendered February 4,2013, convicting him,

upon a plea of guilty, of theft of services, and imposing sentence.

Per Curiam.

Judgment of conviction (Melissa A. crane, L),rendered February 4,2013, reversed,

on the law, accus atory instrument dismissed, and surcharge, if paid, remitted.

As the people now concede, defendant's conviction must be vacated since the plea

record lacks the requisite "affirming showing" that defendant understood and waived his

Boykinrights (see Boykin v Alabama,395 US 238 [1969]; People v Tyrell,22 NY3d 359
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People v Cerpa (2015 NY Slip Op 50875(U))

t20131). Inasmuch as defendant has served his sentence, we dismiss the accusatory

instrument in lieu of ordering a ne\ry trial, adisposition unopposed by the People.

THIS CONSTITUTES T}IE DECISION AND ORDER OF TFM COURT.

I concur I concur I conour

Decision Date: Iune 10, 2At5
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Decided on June 10, 2015

Appellate Term, First DePartment
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[* l]

Decided on June 10, 2015

SUPREME COURT, APPELLATE TERM, FIRST DEPARTMENT

PRESENT: Lo'we, III, P'J., Schoenfeld, Shulman, JJ'

s70809/1 1

The People of the State of New York, Respondento -

against

Shariff Miller, Defendant-Appellant'

Defendant appeals from a judgment of the Criminal Court of the Cþ of New York,

New York County (John cataldo, J.H.O.), rendered october 6,2011, after a nonjury trial,

convïcting him of disorderly conduct, and imposing sentence. Per Curiam.

Judgment of conviction (John Cataldo, J.H.O.), rendered October 6,2011, reversed,

on the law and on the facts, accusatory instrument dismissed, and fine, if paid, remitted'

As the people now concede, defendant's conviction must be vacated since the trial

court failed to make any inquiry whatsoever to determine whether defendant's absence

from the trial proceedings was delibetate (see People v Brooks,7s NY2d 898, 899 [1990];

people v carroll, tg6 AD2d 546 Ugg3f,lv denied 82 NY2d 84S [1993]). Since it does not

appear that further proceedings on the disorderly conduct charge here involved would
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serve any usefrrl penological purpose (see People v Burwell,s3 NY2d 849, 851 [19811)'

we dismiss the accusatory instrument, a dísposition unopposed by the People'

THIS CONSTITUTES THE DECISION AND ORDER OF THE COURT.

I concur I ooncur I concur

Decision Date: June 10, 2015

:

:

Return to Decision List
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2015 NY Slip op 50ssl(U) [47 Misc 3d 155(A)]

Decided on June 12,2015

Appellate Term, First DePartment

published bv Nc:v Ycr¡li statÈt tllt:¿l,ï! pursuant to

Law $ 43 l.
Judiciary

Tlris opinion is uncorrectecl and will not be published in the
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[*l]

Decided on June 12,2015
SUPREME COI-IRT, APPELLATE TERM, FIRST DEPARTMENT

PRESENT: Lowe, III, P.J., Schoenfeld, Shulman, JJ'

570080/12

The Peopte of the State of New Yorþ Respondent'

against

'Walte r Battiste, Defendant-Appellant'

Defendant appeals from a judgment of the criminal court of the cþ of New York,

New York CountY (John Cataldo,

J.H.O.), rendered January Il,2}l2,after a nonjury trial, convicting him of violating

New York City Parks and Recreation Department Rules (56 RCNY) $ 1-05(s)(l)' by

being in an exclusive children playground, and imposing sentence.

Per Curiam.

Judgment of conviction (John cataldo, J.H.o.), rendered January Lt,2012, reversed,

on the law and the facts, accusatory instrument dismissed, and fine, if paid, remitted'
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People v Battiste (2015 NY Slip Op 50881(U)) Page2 of2

The underlying accusatory instrument charged defendant with violating New York

city Parks and Recreation Department Rules (56 RCNY) $ 1-05(s)(l), by being in an

exclusive children playground unaccompanied by a chitd under the age of twelve. The

police testimony elicited at the Summons Part trial showed that defendant was observed

for a brief duration "playing chess" on a chess table in the West 92nd Street, City park at

issue. The officer, while testifying that defendant was on the "backside of the jungle

gyffi,,, in an exclusíve children playground portion of the park, also testified that the chess

table was "some distance away" from the playground. This testimony was, at best,

equivocal and ambiguous as to area of the park that was restricted to the use of children

and whether defendant was in such area (unaccompanied by a child), and upon ouf

independent review of the weight of the evidence þee People v Danielson,g NY3d 342

120071),we find it to be insufficient to establish beyond a reasonable doubt that defendant

was guiþ of the underlying misdemeanor offense'

THIS CONSTITUTES TTIE DECISION AND ORDER OF THE COURT.

I concur I concur I concur

Decision Date: Iune 12,2015

Return to Decision List
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People v, Holt, 182 Misc'2d 919 (1999)

Defendant was convicted in the Criminal Court, New

York County, Vincent Vitale, J.H.O', of consuming

alcohol in a public place, atrcl was resentenced in the

Criminal Court, New York County, Millard L'

Midonick, J.H,O., and he appealed' The Supreme Coutt'

Appellate Term, hald that: (l) absent any indication tlrat

dóÉndant consented to a trial before a Judicial Hearing

Officer, conviction lacked essential jurisdictional

predieate, and (2) f¡rther: proceedings on the sìngle

Admhistlative Code chnrgc would not have served any

useful penological purposes, warranting dismissal of the

accusatory instrument.

Rever.sed,

705 N.Y.S.2d 164

18z Misc.zd 9r9
Supreme Court, Appeilate Term, NewYork,

First DePartment.

The PEOPLE of the State of New York,
Respondent,

v.
Wilbur B. HOLT, Also Known as Wilbert B. Holt,

APPellant.

Nov. 15, 1999.

West Headnotes (3)

Criminal Law
s-Jurisdiction of Justices of the Peace' Police

Justices, and Other Officers

Absent any indication that defendant consented

to a trial before a Judicial Hearing Officer,

conviction for consuming alcohol in a public
place lackcd an essential jurísdictional predicate

and woukl be vacnted. McKÍnney's CPL $

350.20.

6 Cases that cite this heatlnote

12l Criminal Law
ÞProceedings at Trial in General

Assignment of a criminal case fo a Judicial

Itearing 'Of.fieel for trial, ab$eüt tlìe requisite

statutciy çsnscnt, ¿tïectcd thc oryanizntion of
tltê coult ot the nrodo of proçoedìugs prescribed

bv law and, thus, defendant's failure to raisc the

issue at the trial levet did not preclude Appellate

Term from considering it on aPPeal.

McKinney's CPL $ 350.20'

Jutlgmont ¡¡f c<xrvistiatl re¡rdcrerl Scpternbcr l'l' 1997

(Vincent Vitale, J.Ll.Û' af trial arttl sentencci Ït¡lillard L'

ivlídonick, J.FLÖ. at resenterrce) reveLsed, otr fhe law, and

the information is dismissed'

3 Cases that cite this headnote

13l Criminal Law
o-Decision in General

.ÀppeilafE Tenn wo$ld dismiss ãcçusãtory

insirumeRt eharrging defendant with single count

of consuming alcohol in a public place, as

fuither proceedings would not have served any

usefu I penological PurPoses'

2 Cases that cite this headnote

Attorneys and Law Firms

**ló4 *919 Legal ÅÌd ßociety, New York City (Ilaniel L'
Greerrberg antl Befirånd J. Kahn of counseJ). for

appellant.

Robert M, Morgenthnu, Distrist Attomey of New York

County, New Vork CÌty {Donald .l' SioweÉ of counsel),

for respondent.

PTesent: HON. STANLEY PARNESS, P.J,, HON,

HEI,EN E. FREEDMAN and HON. WILLIAM J'

DAVIS, JJ.

Opinion

PER CURIAM.

frl
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People v. Holt, 182 Misc.2d 919 (1999)

ttì t2l *920 Absent any indication that defendant consented

to a trial before a Judicial Hearing OffÏcer, the conviction

obtained below lacked an " essential jwisdictional

prediaatel' (Batista v. Delbautn, [nc.,2i4 ¡\.t]:2d 45, 46,

ãso N;v.s,zd 219) and must be vnc¡tecl (see, CPL

350.20; People v. Theodore, N'Y.L,J,, July 19, 1991, at

2'1 ei,o1.5 [App. Term, 2d Dept'] ). The assignment of a
criminal case to a Judicial Hearing Officer for trial in the

absence of the requisite statutory consent affects "the

organization of the court or the mode of proceedings

prãscr:ibed by law" (Peopte v, Ahmed, 66 N'Y.2d 307'

àlo, ¿çc, N.Y.s.2d 984, 487 N.E.2d 894), and thus

defendant's failure to raise the issue at the trial level does

705 N.Y,S.2d 164

not preclude us from considering it on appeal. (k/.) In any

event, even were normal preservation requirements

applicable, we would fînd this an appropriate case for ths

exercise ofthis court's to corrective action

Ënd of Documênt

in the interest ofjustice (CPL 470.15[3]tcl )'

*'1165 l3l Since it does not appear that flrther proceedings

¡n the síngl* Ädmin¡srËttiv€ Codc of the City of New

*o* cha e hçre involvcd, would 
-.servÊ., 

any useful

Bçnolegi;al purpòses {,"sea., Feople x. Í}amry/lr,53 N'Y'?d

i¡49. 440 Nir.S,z¿ t?t, 422 N.E.?d 822; cf ' Feople v,

"4'lÍeu, 39 N.Y3d tl6, 38ú N.Y'S.2d 404, 352 N'E'?d

591), we dismiss the accusatory inshument, a disposition

unopposed by the PeoPle,

All Cltations

182 Misc.2d 919,705 N.Y,S.2d 164

(ô 2û15 
.fhomson 

Reuters. No claim to original U'S. Government WÕrks

!,T1q1!,a:.1f;px¡ ¡;i 2-r.i1':', !'l:'::rcr-rr',:¡ Rliiir;rs f,lil r:i¡¡ilrl tt: i:,r!iJiil;':i i'j.;ì. i.jr;veln*:¿;nl I
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People v Holland QAß NY Slip Op 51727(U)) Page I of2

[* 1]

Decided on November 30, 2015
SUPREME COURT, APPELLATE TERM, FIRST DEPARTMENT
PRESENT: Schoenfeld, J.P., Shulman, Hunter, Jr., JJ.

570606110

The People of the State of New York, Respondent'

against

Byron llolland, Defendant-Appellant.

Defendant appeals from a judgment of the Criminal Court of the Çþ of New York,

Bronx County, (Eileen Koretz, J.H.O.), rendered .l/ray 25,2010, after a noqiury trial,

convicting him of disorderly conduct, and imposing sentence'

Per Curiam

Judgment of conviction (Eileen Koretz, J,H.O.), rendered May 25,2010, reversed, on

the law, and accusatory instrument dismissed.

Defendant was charged in a misdemeanor information with resisting arrest, criminal

trespass in the third degree, trespass and disorderly conduct. The factual portion of the

information alleges that defendant was observed inside a "clean halls" apartment building

that was marked with "no trespassing" signs; when questioned by police, defendant

50

People v Holland (BYron)

2015 NY Slip Op 5r727(v)

Decided on November 30, 2015
............_........._ -,, - -:rr::ar:r1::a

Appellate Term, First DePartment

Publíshed by l-\.Siv Yçrk State i,¡r:w Re¡:ar{ing .ÞEgeU pursnant to Judiciary

Law $ 431.

This opinion is uncoruectecl and will not be published in the printed Official
Reporls.
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People v Holland (2015 NY Slip Op 51727(U)) Page2 of 2

responded "my family lives in the building . . . I don't know what apartment"; and that

while police were attempting to arrest defendant for these actions, defendant "flailed his

arrns, twisted his body, and kicked his legs in an attempt to prevent handcufÍing." The

resisting arrest, criminal trespass in the third degree and trespass charges were dismissed

and, after a subsequent nonjury trial, defendant was convicted of disorderly conduct.

We agree with defendant that the information charging him with disorderly conduct

is jurisdictionally defective because it fails to provide factual allegations that his conduct

was intended to or recklessly created a substantial risk of "a potential or immediate public

problem" (Peopte v Munaþ,50 NY2d 326,331 [9S0]). Absent any allegation that there

were any bystanders or spectators who witnessed the incident prior to the arrest, the

allegations failed to describe a "situationf] that carried beyond the concern of individual

disputants to a point where they had become a potential or immediate public

problem" (ld; åee I'sol;/¿r u Jnflrso¡1' 18 Miçç,-3d 1*1*[A], 200S NY Slip Op 50169[U]

[App Term, lst Dept 2008], lv denied 10 NY3d 841 [2003]; fppplþ t¡ .Morwo.4l Misc 3d

138[A], 2015 NY Stip Op 505S7[U] [App Term, 2d, 1lth and l3th Jud Dists 2015,lv

denied 25 NY3d 1168 [201s]).

THIS CONSTITUTES THE DECISION AND ORDER OF THE COURI.

I concur I concur I concur

Decision Date: November 30, 2015

Return to Decision List

51

http ://www.nycourts. go v / reporter I 3dseries/20 1 5 /201 5 *5 L'l 27.htm nßDal5



you are in the Summons Part of the Criminal Court of New York City because you are charged

with breaking the law.

You have rights you should know about:

o you have the right to have a lawyer help you. lf you can't pay for a lawyer, you will be

given a lawyer free of charge.

o You have the right to know what the summons says you did that broke the law. Your

lawyer will read you the charges and answer your questions.

o You have the right to a trial in court if you want one. At the trial you will see the person

accusing you. You will hear them tell what they saw and heard. You or your lawyer can

ask the witness questions and you can present your own evidence. You can tell the court

your side if you want or you can say nothing.

o You do not have to say anything to the judge. The judge cannot use the fact that you did

not say anything to decide if you are guilty or not. At the end of the trial the judge will

say if the evidence shows you are guilty or not. ln order to be found guilty the judge

must find you broke the law beyond a reasonable doubt. lf not, you will be found "not

guilty."
o lf you are found "not guilty" the record of the charges will be closed.

o You have the right to say you are guilty. This may mean you get a conviction for

something less serious than what you are charge with and a lower fine that what you

might be given if you have a trial and are found guilty. This is the same as being found

guilty after a trial.

Before you make a decision about what you want to do, you should talk to your lawyer.

You should know that a record of being guilty of a crime can be very serious. lt will be even

more serious if you are not a U.S. citizen. lf you get government benef¡ts l¡ke housing or student

loans, if you were not born in the United States, if you need a license foryour job, or if you are

applying for a new job, let your lawyer know so he can tell you what can happen to these

benefits if you are convicted.

lf you decide to say you are guilty, you are giving up all the rights you have to go to trial,

to ask the witnesses question, to tell your side, and to have the judge decide if you are guilty.

You are also giving up your right to stay silent and are saying you broke the law.

You may be offered an "A.C.D.", which means your case is set for a date six months or

L2 months later when it will be dismissed if you did not get into trouble during that time. This is

usually a good result, but you must know that for the time until the case is dismissed, the

charges will be open and any search of your record will show the charges. lf you are applying

for a job, want to join the army, get a loan, or think this might hurt you, let your lawyer know.

lf the judge finds you guilty, or if you say you are guilty, you have the right to appeal.

Ask your lawyer about how to take an appeal.


