












































petitioner's claim that respondent did not comply with the filing

requirements of 11 NYCRR 65-4.10(d) (2) because it failed to state

the nature of the claim and grounds for review and failed to

include a copy of the lower arbitrator's award, this was not the

basis of their challenge before the master arbitrator. Further,

no prejudice has been shown since the parties submitted memoranda

fully apprising the master arbitrator of the issues at hand and

of the lower arbitrator's decision (see Travelers Ins. Co. v Job,

239 AD2d 289, 289-90 [1997]; New Hampshire Ins. Co. v Util. Mut.

Ins. Co., 134 AD2d 670, 671 [1987]; compare Meisels v Uhr, 79

NY2d 526 [1992]).

While it is conceded that Rapid Scan served its request by

regular mail, not certified mail as required by 11 NYCRR 65-

4.10(d) (3), as the Supreme Court found, petitioner participated

in the master arbitrator's review and recognized in its own

submission that the defect could be viewed as "de minimus and/or

harmless."

We have considered petitioner's remaining arguments and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 9, 200
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286 The People of the State of New York,
Respondent,

-against-

Steven Myers,
Defendant-Appellant.

Ind. 5376/06

Robert S. Dean, Center for Appellate Litigation, New York (Jan
Hoth of counsel), for appellant.

Robert M. Morgenthau, District Attorney, New York (John B.F.
Martin of counsel), for respondent.

Judgment, Supreme Court, New York County (William A. Wetzel,

J.), rendered February 25, 2008, convicting defendant, after a

jury trial, of burglary in the first degree (two counts),

attempted robbery in the first degree (two counts) and criminal

possession of a weapon in the second and third degrees, and

sentencing him, as a persistent violent felony offender, to an

aggregate term of 20 years to life, unanimously affirmed.

The court properly exercised its discretion in denying

defendant's request for assignment of new counsel, made at the

commencement of jury selection, since defendant failed to

establish good cause. Initially, we note that defense counsel

was retained, and defendant neither sought to hire different

counsel nor explained why he considered himself eligible for

assigned counsel (see People v Wall, 56 AD3d 361 [2008] i People v

Wilburn, 40 AD3d 508, 509 [2007], lv denied 9 NY3d 883 [2007]).
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In any event, defendant never elaborated upon his conclusory

complaints about his attorney. Contrary to defendant's argument,

the court accorded defendant ample opportunity to be heard,

including an opportunity to establish good cause in a manner that

would not prejudice his defense. Defendant's refusal to

communicate with his attorney was not a proper basis for

substitution (see People v Linares, 2 NY3d 507 [2004J).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 9, 2009
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287 Northgate Electric Corp.,
Plaintiff-Respondent,

-against-

Barr & Barr, Inc.,
Defendant-Appellant,

Smith-Palmer & Famulari, Ltd.,
et al.,

Defendants.

Index 603772/07

Duane Morris LLP, New York (Mark Canizio of counsel), for
appellant.

Steven G. Rubin & Associates, P.C., Melville (Steven G. Rubin of
counsel), for respondent.

Order, Supreme Court, New York County (Doris Ling-Cohan,

J.), entered October 29, 2008, which, insofar as appealed from,

denied the motion of defendant-appellant construction manager

(defendant) to dismiss plaintiff subcontractor's complaint as

against it, unanimously reversed, on the law, without costs, and

the motion granted. The Clerk is directed to enter a jUdgment

dismissing the complaint as against defendant Barr & Barr, Inc.

The action is barred by the release clause contained in the

parties' April 2006 settlement agreement, which provides that

"[i]n consideration for the issuance of this global change order,

[plaintiff] waives and releases [defendant] from any and all

claims and change order requests which were submitted or could

have been submitted prior to 11/01/05." The claim made herein,
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which is one for delay that admittedly existed as of the August

2004 date by which plaintiff's work was originally scheduled to

be completed, but was not made until June 2007, is covered by the

word ~claims" in the release. We reject plaintiff's argument

that under the rule of ejusdem generis, the general word ~claims"

is limited by the specific words ~change order requests," such

that, as plaintiff's principal asserts was his intention, the

release covers only the change order requests considered in the

mediation that resulted in the settlement agreement. To read the

release as plaintiff urges would be render the word ~claims" a

nUllity. If plaintiff had wished to except its delay claim from

the release, it should have included plain language to that

effect in the release. It does not avail plaintiff that it did

add such language to its June 2006 partial waiver of lien and

November 2006 final waiver of lien, as it could not thus

unilaterally change the previously executed settlement agreement.

Given the clarity of the release, the motion court should not

have considered the affidavit of plaintiff's principal asserting

his intention to release only the change order requests submitLed

to the mediator (see Kass v Kass, 91 NY2d 554, 566 [1998J i E. Lee

Martin r Inc. v Saks & Co., 30 AD3d 1139 [2006J), and that he

signed the release without reading it or fully comprehending its

significance (Collins v E-Magine r LLC, 291 AD2d 350, 351 [2002],

lv denied 98 NY2d 605 [2002]), and without representation of
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counsel (Booth v 3669 Delaware r Inc./ 92 NY2d 934 [1998] / affg

242 AD2d 921 [1997]). We would add that the motion court

incorrectly relied on Barsottirs r Inc. v Consolidated Edison Co.

of N.Y. (254 AD2d 211 [1998]) in finding an issue of fact as to

whether defendant had waived the subcontract/s requirement that

plaintiff give it written notice of ~a claim of any nature

whatsoever against [it]" within 15 days ~of the occurrence of the

event or documentation upon which such claim is based."

Barsottirs did not involve a condition precedent-type notice

provision setting forth the consequences of a failure to strictly

comply (see Promo-Pro Ltd. v Lehrer McGovern Bovis/ 306 AD2d 221/

222 [2003] / lv denied 100 NY2d 628 [2003] / distinguishing

Barsottirs and citing/ inter alia/ A.H.A. Gen. Constr. v New York

City Hous. Auth./ 92 NY2d 20 [1998]). Here/ the 15 day notice

clause provides that ~[i]n default of such notice the claim is

waived."

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT/ APPELLATE DIVISION/ FIRST DEPARTMENT.

ENTERED: APRIL 9/ 2009
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288N Maria Diakrousis,
Plaintiff,

-against-

Peter Maganga, et al.,
Defendants.

Finkelstein & Partners, L.L.P.,
Non-Party Appellant-Respondent,

-against-

Trief & Olk,
Non-Party Respondent-Appellant.

Index 118232/03

Finkelstein & Partners, LLP, Newburgh (Terry D. Horner of
counsel), appellant-respondent pro se.

Trief & Olk, New York (Barbara E. Olk of counsel), for
respondent-appellant.

Order, Supreme Court, New York County (Karen S. Smith, J.),

entered July 27, 2007, which, in a dispute between plaintiff's

outgoing and incoming counsel as to the division of a $1,000,000

contingency fee earned in a personal injury action, apportioned

70% of the contingency fee to plaintiff's incoming attorneys

Finkelstein & Partners, L.L.P. (Finkelstein) and 30% to the

outgoing attorneys Trief & Olk (T & 0), unanimously affirmed,

without costs.

The motion court's apportionment of the contingency fee was

a provident exercise of discretion (see Ebrahimian v Long Is.

R.R., 269 AD2d 488 [2000]). The court analyzed the relevant
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factors including the amount of time spent by the attorneys on

the case, the nature and quality of the work performed and the

relative contributions of counsel toward achieving the outcome

(see Lai Ling Cheng v Modansky Leasing Co., 73 NY2d 454, 458

[1989]). The record shows that T & 0 laid the foundation for the

case in the eight months that they represented plaintiff, and

obtained a $900,000 settlement offer, which plaintiff rejected.

Finkelstein then handled the case for three more years, adding

additional defendants, and obtained a settlement of $3,000,000

prior to the jury publishing its verdict following a 10-day

trial. The motion court appropriately recognized the relative

contributions of the attorneys in awarding 30% of the contingency

fee to T & 0 (see e.g. Martin v Feltingoff, 7 AD3d 467 [2004], lv

denied 3 NY3d 608 [2004] i Pearl v Metropolitan Transp. Auth., 156

AD2d 281, 283 [1989]).

We have considered the parties' remaining arguments for

affirmative relief and find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 9, 2009
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289N Cutie Parker,
Plaintiff-Appellant,

-against-

Christian Ferraro, et al.,
Defendants-Respondents.

Index 106683/07

Michael A. Ruiz, PLLC, New York (Michael A. Ruiz of counsel), for
appellant.

Lester Schwab Katz & Dwyer, LLP, New York (Harry Steinberg of
counsel), for respondents.

Order, Supreme Court, New York County (Deborah A. Kaplan,

J.), entered March 3, 2008, which, insofar as appealed from,

granted defendants' motion to transfer venue to Nassau County,

unanimously reversed, on the law, without costs, and the motion

denied.

Plaintiff's designation of New York County as the venue for

this action was proper, since corporate defendant's principal

place of business is located within that county (CPLR 503[c] i see

Margolis v United Parcel Serv., Inc., 57 AD3d 371 [2008]). In

order to obtain a discretionary change of venue under CPLR

510(3), Uthe moving party must provide detailed justification for

such relief in the form of the identity and availability of

proposed witnesses, the nature and materiality of their

anticipated testimony, and the manner in which they would be
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inconvenienced by the initial venue" (Rodriguez v Port Auth. of

N.Y. & N.J., 293 AD2d 325, 326 [2002]).

Defendants failed to meet this burden. In support of the

motion, defendants submitted, inter alia, an affidavit from

defendant driver Ferraro, ~whose convenience [is] not a factor

for consideration on the motion" (Gissen v Boy Scouts of Am., 26

AD3d 289, 291 [2006]), and who failed to particularize his

anticipated testimony. It is further noted that in opposition to

defendants' motion, plaintiff submitted an affidavit from an

eyewitness to the motor vehicle accident, who stated that she was

available to testify and would not be inconvenienced by traveling

to New York County.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 9, 2009
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