






























































































































around February 2002. In other words, sending a corpse to

Potter's Field or for practice embalming is not actionable per

se; it is not actionable until a claimant next of kin has

suffered emotional anguish as a result of the wrongful act.

Contrary to the defendant's assertions, the accrual of claim

in right of sepulcher actions belongs in that small body of case

law where a claim does not accrue with the negligent act but at

the time a plaintiff is actually injured by the negligent act.

See Sexstone v City of Rochester, 32 A.D.2d 737, 301 N.Y.S.2d 887

(4~ Dept. 1969) (90-day period for filing a notice of claim did

not run from date of negligent issuance of certificate but from

the date the negligent act produced injury to the plaintiffs) ,

citing Konar v. Monro Muffler Shops of Rochester, 28 A.D.2d 642,

280 N.Y.S.2d 812 (4 th Dept. 1967); see also Thomas v. Grupposo,

73 Misc.2d 427, 431, 341 N.Y.S.2d 819, 824 (Civ. Ct. N.Y. County,

1973) (cause of action did not arise on day of negligent sale but

when plaintiff demanded his property and was notified that it was

sold); see also Distel v. County of Ulster, 107 A.D.2d 994, 996,

484 N.Y.S. 715, 717 (3~ Dept. 1985) (stating that the 90-day

notice requirement under section 50-e of the General Municipal

Law began to run when plaintiffs received an affidavit stating

that defendant could not locate portions of organs of decedent,

affording them sufficient notice to cut off the tolling of the
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statute) .

As the plaintiff correctly asserts, the cases relied on by

HHC are inapposite. Jensen v. City of New York (288 A.D.2d 346,

734 N.Y.S.2d 88 (2 nd Dept. 2001)) and Moore v. City of New York

(291 A.D.2d 386, 736 N.Y.S.2d 889 (2 nd Dept. 2002)), are actions

in gross negligence and negligent infliction of emotional

distress, not loss of sepulcher cases. Moreover, like the third

case, Cally v. New York Hosp. Med. Ctr. of Queens (14 A.D. 3d

640, 788 N.Y.S.2d 620 (1 st Dept. 2005)), Jensen and Moore concern

the timeliness of the commencement of the actions and thus speak

to the statute of limitations in actions against the city rather

than the timeliness of notices of claim.

It may well be that were we determining the timeliness of

commencement of a right of sepulcher action, we would disagree

with the Second Department and find, like the motion court in

this case, that a violation of the right of sepulcher is a

continuing wrong, with the statute of limitations tolled until a

loved one's body is returned or the next of kin is informed that

the body will never be returned. Indeed, we could be swayed by

the court's reasoning that a finding other than that of

continuing wrong would reward, if not necessarily encourage, a

tortfeasor's delay in acknowledging misidentification of remains

(see Jensen, 288 A.D.2d at 347, 734 N.Y.S.2d at 90), or the
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inadvertent disposal of remains until the statute of limitations

had run. But we need not reach the merits of that issue in this

case.

As to a notice of claim, the 90-day clock starts to run upon

the accrual of the claim, that is, the moment a wrong becomes

actionable. A statute of limitations speaks to the latest point

in time that an action for a wrongful act may be commenced. In

this case, John Melfi's claim accrued upon the painful

realization in February 2002, that his brother's body had been

mutilated and buried in a mass grave of unclaimed bodies.

Therefore the filing of the notice of claim on May 2, 2002 was

timely within the statutorily permissible 90 days.

HHC also appeals the order denying summary judgment as to

the loss of sepulcher claim on the basis that it had no statutory

duty to locate the next of kin and cannot be held liable for its

discretionary delivery of the unclaimed body to Nassau County

Community College's Mortuary Science Department where students

practiced embalming on the body. Section 4211 (1) of the New

York Public Health Law sets forth the requirements for the

delivery of unclaimed cadavers to schools. Specifically, "[no]

body of a deceased person shall be delivered to [ ... ] any

university, college, or school [ ... ] if the deceased person is

known to have a relative whose place of residence is known or can
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be ascertained after reasonable and diligent inquiry." Public

Health Law § 4211(3) (c).

The motion court correctly concluded that the morgue had a

statutory obligation to make appropriate efforts to locate a next

of kin and that a question of fact exists as to whether it

conducted a "reasonable and diligent inquiry" to locate the next

of kin of Leonard Melfi. Given the paucity of evidence that even

one person attempted to locate the next of kin during the

decedent's sad journey through the City morgue to Potter's Field,

it is conceivable that a jury could find that HHC conducted no

inquiry at all, much less one that is reasonable and diligent.

Finally, although punitive damages may be awarded in a loss

of sepulcher claim, Mt. Sinai Hospital argues that punitive

damages are not appropriate in this case because the wrongful

conduct did not demonstrate such a "'conscious and deliberate

disregard of the interests of others [sol that the conduct may be

called wilful or wanton.'" Liberman v. Riverside Mem. Chapel, 225

A.D.2d 283, 291, 650 N.Y.S.2d 194, 200 (1 st Dept. 1996) (quoting

Prosser and Keeton, Torts § 2, at 9-10 [5th ed. 1984]) i see also

Plunkett v. NYC Downtown Hosp., 21 A.D.3d 1022, 801 N.Y.S.2d 354

(2~ Dept. 2005) i Liendo v. Long Is. Jewish Med. Ctr., 273 A.D.2d

445, 711 N.Y.S.2d 741 (2 nd Dept. 2000).

The record reflects that the defendant, Mt. Sinai Hospital,
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has extensive protocols in place to make certain that a next of

kin is located to claim the body of a deceased patient. The

steps taken by every hospital department are required to be

documented. The treating physician who pronounces the death is

initially responsible for notifying the next of kin. If he is

not successful, he informs the nurse manager, who then continues

contact efforts by making repeated phone calls, sending a

telegram, and contacting the New York City Police Department to

request visits to potential addresses of the next of kin. If all

of these efforts are unsuccessful, the nurse manager contacts yet

another hospital director who conducts her own investigation

before formally requesting a police investigation. Once the body

is transferred down to the hospital morgue, there are even more

inter- and intra-departmental procedures in place to ascertain a

next of kin. Only after every source has been exhausted in

attempting to identify a next of kin, is the body transferred to

the City morgue.

Other than the two phone calls purportedly placed by Dr.

Bruns that were not documented, there is nothing in the record to

suggest that these precautionary procedures were followed by Mt.

Sinai in this case. The personnel to whom Dr. Brun may have

delegated this duty made no documented attempt to contact a next

of kin, nor was the New York Police Department contacted.
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Critical identifying information was omitted from the death

certificate prepared by the hospital despite the fact that this

information was easily obtainable from its own records.

While it is possible to view this conduct as willful and in

conscious disregard of others, in order for Mt. Sinai to be held

vicariously liable for punitive damages arising from the conduct

of its employees, it must have "authorized, participated in,

consented to or ratified the conduct giving rise to such damages,

or deliberately retained the unfit servant" such that it is

complicit in that conduct. Loughry v. Lincoln First Bank, 67

N.Y.2d 369, 378, 494 N.E.2d 70, 74, 502 N.Y.S.2d 965, 969 (1986);

1 Mott Street, Inc. v. Con Edison, 33 A.D.3d 531, 532, 823

N.Y.S.2d 375, 376 (1 st Dept. 2006). Complicity is evident when

"a superior officer in the course of emploYment orders,

participates in, or ratifies outrageous conduct." Loughry, 67

N.Y.2d at 378, 502 N.Y.S.2d at 970. A "superior officer" is one

who holds "a high level of general managerial authority in

relation to the nature and operation of the employer's business."

67 N.Y.2d at 380, 502 N.Y.S.2d at 971. Dr. Bruns is an assistant

professor and attending physician in the emergency department at

Mt. Sinai. However, even as the highest level administrator in

charge of Leonard Melfi's emergency room care, Dr. Bruns cannot

be considered someone with a "high level of general managerial
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authority" over the business of the entire hospital. See e.g., ~

Mott Street, 33 A.D.3d at 532, 823 N.Y.S.2d at 376 (holding that

a field representative who terminated plaintiff's gas service was

not a manager of Con Edison). Further, it cannot be said that

Dr. Bruns's and his colleagues' conduct reflects the "corporate

culture ll or "institutional conscience ll as the extensive policies

and procedures promulgated by the hospital expressly belie this

inference. Swersky v. Dreyer and Traub, 219 A.D.2d 321, 329, 643

N.Y.S.2d 33 (1 st Dept. 1996).

However, at this stage in the proceedings we cannot rule, as

a matter of law, that the plaintiff has failed to put forth a

prima facie case of gross negligence and punitive damages against

Mt. Sinai concerning medical malpractice. Given the paucity of

evidence presented by the hospital in the course of discovery,

the plaintiff has at least raised a triable issue of fact in this

regard.

Accordingly, the order of the Supreme Court, New York County

(Joan B. Carey, J.), entered May 5, 2008, which, to the extent

appealed from as limited by the briefs, denied the motion by

defendant HHC to dismiss the cause of action for loss of

sepulcher and the motion by defendant Mount Sinai to strike

plaintiff's demands for punitive damages related to the claims of

malpractice and loss of sepulcher, and granted plaintiff's motion
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to amend the complaint to plead a cause of action for gross

negligence and related punitive damages against Mount Sinai in

connection with the malpractice claim, should be modified, on the

law, Mount Sinai's motion to strike plaintiff's demand for

punitive damages in connection with the loss of sepulcher claim

granted, and otherwise affirmed, without costs.

All concur.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED: APRIL 28, 2009
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