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THE COURT ANNOUNCES THE FOLLOWING DECISIONS:

Tom, J.P., Sweeny, Manzanet-Daniels, Gische, Gesmer, JJ.

698N US Bank National Association, et al., Index 382638/09
Plaintiff-Respondent,

-against-

Gauntlet Brown,
Defendant-Appellant,

Bank of Commerce, et al.,
Defendants.
_________________________

Petroff Amshen LLP, Brooklyn (James Tierney of counsel), for
appellant.

Hogan Lovells US LLP, New York (David Dunn of counsel), for
respondent.

_________________________

Appeal from decision, Supreme Court, Bronx County (Sharon

A.M. Aarons, J.), entered September 30, 2014, deemed appeal from

order (same court and Justice), entered December 12, 2014, which

granted plaintiff’s motion for an order appointing a referee to

ascertain the amount due to it (see CPLR 5520[c]), and so

considered, said order unanimously affirmed, without costs.

The court correctly found that plaintiff took “proceedings

for the entry of judgment within one year after the defendant’s

default” (see CPLR 3215[c]). Plaintiff made its first application



for an order of reference within the statutory time limitation.

The fact that this application was denied because plaintiff

attempted to withdraw it without prejudice is of no moment, since

the statute merely requires that the party needs only to initiate

proceedings, “and these proceedings manifest an intent not to

abandon the case” (Brown v Rosedale Nurseries, 259 AD2d 256, 257

[1st Dept 1999], quoting 7 Weinstein-Korn-Miller, NY Civ Prac ¶

3215.14). Plaintiff clearly and unequivocally indicated that it

intended to continue the prosecution of this case at the time it

made its motion for a reference.  Such a timely application “even

if unsuccessful” will not result in the dismissal of the

complaint “as abandoned pursuant to CPLR 3215(c)” (Deutsche Bank

Natl. Trust Co. v Pascarella, 39 Misc 3d 1227[A], 2013 NY Slip Op

50777[U], *3 [Sup Ct, Suffolk County 2013]); see also U.S. Bank

N.A. v Poku, 118 AD3d 980, 981 [2d Dept 2014]).

Since plaintiff has complied with CPLR 3215(c), we need not

address defendant’s arguments that plaintiff failed to

demonstrate a reasonable excuse for the alleged delay and that it

has a meritorious cause of action.

Plaintiff also satisfied CPLR 3215(f).  “The record

contain[s] absolutely no evidence to dispute . . . plaintiff’s

claim that . . . defendant . . . defaulted on the mortgage”

(First Nationwide Bank v Pretel, 240 AD2d 629 [2d Dept 1997]). 
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Indeed, defendant admitted as much.

The court providently exercised its discretion (see Carroll

v Nostra Realty Corp., 54 AD3d 623 [1st Dept 2008], lv dismissed

12 NY3d 792 [2009]) by declining to vacate defendant’s default

and permit him to file a late answer.

It is axiomatic that “[a] party seeking to vacate a default

must demonstrate both a reasonable excuse and the existence of a

meritorious defense” (Mutual Mar. Off., Inc. v Joy Constr. Corp.,

39 AD3d 417, 419 [1st Dept 2007].  Defendant’s contentions that

it was reasonable for him not to have answered the complaint in

autumn 2009 because he (1) believed the complaint was part of the

loan modification process and (2) was unfamiliar with the legal

system are not sufficient to demonstrate a reasonable excuse for

his default.

Given that the summons clearly warned that defendant had to

answer or risk losing the subject building, his belief that the

complaint was part of a loan modification process was

unreasonable (see Chase Home Fin., LLC v Minott, 115 AD3d 634,

634-635 [2d Dept 2014]; see also Kouzios v Dery, 57 AD3d 949, 950

[2d Dept 2008] [“the Supreme Court providently exercised its

discretion in rejecting the defendant’s ... claim that he assumed

that he did not need to answer the complaint because of purported

settlement negotiations”]). In his affidavit, defendant admits

3



that the servicing company he contacted concerning a potential

modification of the mortgage refused to give him a final

modification and in fact, returned the partial payments he had

made.  He further admitted a second company he hired to help him

“did not seem to do anything”.  To now claim that he was under

the impression that a summons and complaint part of a

modification process defies credibility.

Similarly, his excuse that he was unfamiliar with the legal

system is insufficient (see U.S. Bank N.A. v Slavinski, 78 AD3d

1167 [2d Dept 2010]).  “This is especially so in view of the fact

that the summons which was served upon [defendant] . . . [warned

him] . . . that [he] ‘must respond by serving a copy of the

answer’ or risk the loss of [his] home” (Chase Home Fin., LLC v

Minott, 115 AD3d at 634-635].  Notably, the language of the

summons in Minott is the same as the summons in this case.

In view of defendant’s failure to demonstrate a reasonable

excuse for his default, we need not determine whether he
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demonstrated a potentially meritorious defense (Bank of N.Y.

Mellon v Izmirligil, 88 AD3d 930, 931-932 [2d Dept 2011]).

The Decision and Order of this Court entered
herein on May 3, 2016 is hereby recalled and
vacated (see M-2694 decided simultaneously
herewith).

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Tom, J.P., Renwick, Moskowitz, Manzanet-Daniels, Feinman, JJ.

15498 Justin Nazario, Index 105608/11
Plaintiff-Appellant-Respondent, 590740/11

590163/12
-against- 590212/12

222 Broadway, LLC, et al.,
Defendants-Respondents.

- - - - -
222 Broadway, LLC, et al.,

Third-Party Plaintiffs-Respondents,

-against-

Knight Electrical Services Corp.,
Third-Party Defendant-Respondent-Appellant.

- - - - -
Jones Lang LaSalle Americas, Inc.,

Second Third-Party
Plaintiff-Respondent,

-against-

Knight Electrical Services Corp.,
Second Third-Party
Defendant-Respondent-Appellant.

- - - - -
222 Broadway, LLC,

Third Third-Party Plaintiff-Respondent,

-against-

Knight Electrical Services Corp.,
Third Third-Party 
Defendant-Respondent-Appellant.
_________________________

Appeals having been taken to this Court by the above-named
appellants from an order of the Supreme Court, New York County
(Geoffrey D. Wright, J.), entered on or about April 7, 2014,

And said appeals having been argued by counsel for the
respective parties; and due deliberation having been had thereon,
and upon remittur from the Court of Appeals (26 NY3d 1054
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[2016]); and upon the stipulation of the parties hereto dated
January 10, 2017,

It is unanimously ordered that said appeals be and the same
are hereby withdrawn in accordance with the terms of the
aforesaid stipulation.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK

7



Acosta, J.P., Richter, Mazzarelli, Kapnick, Gesmer, JJ.

1963- Index 307791/10
1964 Richard John Powers, etc., et al., 83863/11

Plaintiffs-Appellants,

-against-

Kyong Kwan Min, et al.,
Defendants,

New York City Transit Authority, et al.,
Defendants-Respondents.

- - - - -
[And a Third-Party Action]

_________________________

Maizes & Maizes, LLP, Bronx (Michael H. Maizes of counsel), for
appellants.

Lawrence Heisler, Brooklyn (Anna J. Ervolina of counsel), for
respondents.

_________________________

Order, Supreme Court, Bronx County (Barry Salman, J.),

entered on or about September 21, 2015, which, among other

things, granted defendants-respondents’ (collectively, Transit

defendants) motion for summary judgment dismissing the complaint

as against them, unanimously reversed, on the law, without costs,

and the motion denied.  Appeal from order, same court and

Justice, entered on or about January 19, 2016, which denied

plaintiff’s motion to reargue, improperly denominated a motion to

renew and reargue, unanimously dismissed, without costs, as taken

from a nonappealable order.

On March 17, 2010, at approximately 8:26 a.m., the decedent,
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Meg Felice Charlop, was riding her bicycle southbound up a hill

on Crotona Avenue in the Bronx.  She stopped for the red light,

and after she passed the intersection with East Tremont Road,

defendant Kyong Kwan Min opened the driver’s side door of his

parked vehicle into traffic and a portion of the decedent’s

bicycle hit the door.  She apparently tried to catch her balance,

but instead fell over on to the ground and was run over by a bus.

The motion court found that the occurrence took place

instantaneously and that defendant bus driver did not cause this

sudden unforeseen occurrence; nor did he have sufficient time to

avoid the resulting accident, citing our decision in Cropper v

Stewart (117 AD3d 417 [1st Dept 2014], lv denied 24 NY3d 914

[2015]).

However, as this Court recently held in Maisonet v Roman

(139 AD3d 121, 122 [1st Dept 2016], appeal dismissed 27 NY3d 1062

[2016]), the emergency doctrine is “usually not a viable defense

unless the driver of the offending vehicle is faced with a sudden

and unexpected circumstance that is not of his or her own
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making.”  As we noted there,

“The emergency doctrine recognizes that ‘when an actor
is faced with a sudden and unexpected circumstance
which leaves little or no time for thought,
deliberation or consideration, or causes the actor to
be reasonably so disturbed that the actor must make a
speedy decision without weighing alternative courses of
conduct, the actor may not be negligent if the actions
taken are reasonable and prudent in the emergency
context,’ provided the actor had not created the
emergency” (id. at 123, quoting Rivera v New York City
Tr. Auth., 77 NY2d 322, 327 [1991]).

“Accordingly, except in the most egregious circumstances, an

evaluation of the reasonableness of a defendant driver’s reaction

to an emergency is normally left to the trier of fact” (Maisonet

at 125; see also Green v Metropolitan Transp. Auth. Bus Co., 26

NY3d 1061, 1062 [2015]).

Here, there are different versions of the facts as reported

and testified to by defendant driver, as well as by an

independent eyewitness.

On the day of the accident, a statement was taken by the

Transit investigator from defendant Wayne W. Forde, the driver of

the bus, who stated that he saw Ms. Charlop riding a bicycle to

the right of his bus, and then saw the door of Mr. Min’s car

open.  Ms. Charlop hit the door and was thrown in front of the

bus.  He says he tried to swerve to the left to avoid hitting Ms.

Charlop but she was already under the bus, and he then stopped.

Four years later at his deposition, he testified that he saw
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the bicyclist three to five stops before the accident, and that

they made “visual contact” as they passed each other a few times. 

He testified that his standard protocol was to always leave a

safety cushion between him and the cars to his right, so that if

a car door opened, at least there would be a four-foot cushion

between him and the car.  Forde further testified that there was

no time when there was a blind spot where he couldn’t see the

bicyclist, through use of his driver’s door mirror, the exterior

mirror and the front right side windshield, so he had a complete

view of the whole right side of the bus.  However, he also

testified that he had no recollection of applying the brakes nor

turning the bus to the left; the only thing he could recall was

actually feeling when the bus went over Ms. Charlop.  He also

testified at his deposition that on the day of the accident he

had a full load of passengers but could not remember if anyone

was standing in front of the white line, which would have been a

violation of City, State and Federal regulations.  There is no

dispute that everything happened very quickly.

At the exact time of the accident, Justino Lopez, a retired

Transit bus driver, who for years had operated the very same bus

route as defendant driver, was driving his own vehicle northbound

on Crotona Avenue.  He was stopped at the light at the corner of

Crotona and East Tremont Avenues, and was able to see, from his
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vantage point higher up on the hill, the bicyclist heading

southbound going up the hill.  There was nothing obstructing his

view, and he noticed that there was a full load of people on the

bus and that there were people standing in front of the white

line.

He testified that when the bus is full to capacity, the

driver should start off “real slow” because the bus has a lot of

weight, and that having people in front of the white line would

block his view as a bus operator on the whole right side so he

did not think the driver could have seen the bicyclist on his

right side.

He testified that shortly after the light turned green, Ms.

Charlop hit Mr. Min’s door and the bike went up; she was trying

to catch her balance with her left leg, but she fell over, landed

on her left shoulder and the bus just ran over her right there.

Lopez further testified that he got out of his car and went

up to the bus driver to tell him there was a lady under his bus,

because he did not believe the driver knew that he had hit

someone; it appeared to him that the driver swerved to the left

after he felt an impact, not before, in an attempt to try to

avoid hitting Ms. Charlop, as Forde indicated in his initial

statement.

Lopez also testified that when there was a bicyclist
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traveling in front of him he would hold back until he knew he was

fully clear of her, and he would have scanned the parked cars

carefully because he could clearly see that someone was in Min’s

car and knew that people often opened their doors into traffic

without looking.

Given the conflicting testimony in the record, including

that there may have been passengers standing in front of the

white line, which partially blocked the bus driver’s view as he

passed the red light, it was error for the motion court to have

determined the reasonableness of the bus driver’s response to the

emergency situation presented, as a matter of law.  This is an

issue of fact that should be decided by a jury.

As a result of our conclusion, we need not reach plaintiff’s

remaining issues on appeal.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Renwick, J.P., Moskowitz, Kapnick, Kahn, Gesmer, JJ.

2194 Francisca Montilla, as Administratrix Index 800279/11
of the Estate of Maria Almonte,

Plaintiff-Appellant,

-against-

St. Luke’s-Roosevelt Hospital, et al.,
Defendants-Respondents.
_________________________

Levine & Grossman, Mineola (Steven Sachs of counsel), for
appellant.

Wilson Elser Moskowitz Edelman & Dicker LLP, New York (Judy C.
Selmeci of counsel), for respondents.

_________________________

Appeal from order, Supreme Court, New York County (Joan B.

Lobis, J.), entered July 20, 2015, which granted defendants’

motion for summary judgment dismissing the complaint, deemed an

appeal from judgment, same court and Justice, entered September

16, 2015, dismissing the complaint (CPLR 5501[c]), and so

considered, said judgment unanimously affirmed, without costs.

On August 14, 2009, plaintiff’s decedent, a 66-year-old

woman, presented to defendant St. Luke’s-Roosevelt Hospital with

a history of diabetes and hypertension, and a chief complaint of

altered mental status.  Upon admission, decedent underwent an

initial “Fall Risk Assessment,” which placed her in the moderate

risk category.  Decedent’s blood pressure was 175/93 in the

emergency room, and 160/75 when retested in the afternoon.  On
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the same day decedent was admitted, hospital personnel performed

an initial head CT scan; that study showed no intracranial

hemorrhage and no changes since an MRI performed on May 30, 2009.

On August 15, 2009, decedent’s blood pressure measured

120/80, and then increased to 150/90 on August 16.  On August 17,

decedent’s blood pressure measured 144/82.

At about 7:45 a.m. on August 18, 2009, four days after her

admission date, decedent complained of epigastric pain and

vomiting.  The nurse’s progress notes indicated that decedent was

found to be lethargic, a change from the previous day, and her

blood pressure measured 130/70.  By 9:00 a.m., decedent’s blood

pressure had risen to 178/80.1

Later that day, at about 10:20 a.m., a nurse found decedent

on the floor of her room.  A report noted that decedent was

“lethargic” and “not answering questions.”  At about 11:00 a.m.,

decedent vomited, and at 11:20 a.m., her blood pressure was

160/90.  A post-fall assessment form indicated that decedent was

receiving Heparin, an anticoagulation medication.  Decedent had

another CT study performed at about 1:30 p.m., and it showed an

intraventricular hemorrhage – that is, bleeding within the

1 The nurse’s handwritten progress notes record decedent’s
blood pressure on the morning of the 18th, before her fall, at
170/80, while the hospital’s printed records show 178/100 at 9:00
a.m. on the 18th.
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ventricle, one of the spinal fluid-filled cavities of the brain.

This hemorrhage had not appeared on the CT scan performed four

days earlier.

The hospital later transferred decedent to Roosevelt

Neurosurgery ICU, and decedent died on October 8, 2009. 

Plaintiff commenced this action, alleging, among other things,

that the hospital negligently failed to prevent decedent from

falling.

Defendants moved for summary judgment.  On the motion,

defendants submitted the expert affidavit of a neurosurgeon, who

reviewed three CT scans, performed May 30, 2009; August 14, 2009;

and August 18, 2009.  Defendants’ expert opined that the August

18, 2009 head CT study showed a new intraventricular hemorrhage;

based on his review of the CT scans, defendants’ expert opined

that the hemorrhage did not result from a fall.  Further, the

hospital chart reviewed by defendants’ expert indicated that the

nursing staff found decedent on the floor; the chart contained no

documentation that decedent was bleeding or had suffered any

external injury as a result of a fall.

Defendants’ expert explained that intraventricular brain

hemorrhaging can, in fact, result from head trauma suffered in a

fall.  He opined, however, that the pattern of injury revealed on

decedent’s August 18 CT films was inconsistent with an injury
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from a fall or other head trauma, as one would not see an

isolated intraventricular bleed resulting from head trauma

without seeing accompanying evidence of global injury, such as

skull fracture or brain contusion, on the CT study.

Defendants’ expert further opined that chronic elevated

blood pressure eventually weakens the delicate walls of the blood

vessels in the brain tissue abutting the ventricles; the vessels

cannot withstand a sudden spike in blood pressure, and therefore

are prone to rupture.  Observing that decedent had a long-

standing history of high blood pressure, and that her blood

pressure was elevated just prior to the events at issue, the

expert concluded that decedent’s hemorrhage was consistent with

bleeding resulting from her persistent acute hypertension.

In opposition, plaintiff proffered a redacted expert

affirmation from a board-certified neurologist, who opined that

while “prolonged hypertensive crisis” was a “potential cause” of

intraventricular hemorrhage, head trauma was also a “well-known

and accepted cause of intraventricular hemorrhage,” and indeed,

had been reported in medical literature since the advent of CT

scan technology.  Plaintiff’s expert further noted that, because

the intraventricular hemorrhage was first apparent after decedent

fell and hit her head, it was more likely than not that the fall

was the proximate cause of her intraventricular bleeding.
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The expert further noted that decedent’s blood pressure was

elevated, but did “not give rise to a hypertensive crisis,” as a

hypertensive crisis is “typically” evidenced by blood pressures

“in excess of 180/100.”  Nor did decedent’s blood pressure

readings from August 15 to August 18, 2009 suggest that she was

experiencing a hypertensive crisis or that her hypertension was

worsening.  Plaintiff’s expert opined that, based on decedent’s

blood pressure readings, decedent’s hypertension improved during

the admission and was normal, and she was not in a hypertensive

crisis; indeed, plaintiff’s expert noted, the hospital had been

planning to discharge decedent.  Furthermore, the expert noted

that on August 18, 2009, the day of her fall, decedent had been

taking Heparin, a drug that increases a patient’s risk of

bleeding following trauma.  Therefore, plaintiff’s expert opined,

it was “more likely than not” that decedent’s intraventricular

hemorrhage was caused by her fall rather than by hypertension.

The motion court granted defendants’ motion and dismissed

the complaint.  In so doing, the court found that defendants

established their prima facie case, since they showed that

decedent had a history of hypertension and had high blood

pressure before the intraventricular hemorrhage; and that the

pattern of the bleed depicted on the films was inconsistent with

an injury from a fall or head trauma.  Plaintiff, the court
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found, failed to rebut this showing.  Although the court noted

the parties’ experts’ disagreement as to the cause of the

intraventricular hemorrhage, it found that plaintiff’s expert

opinion was not “detailed, specific and factual.”  Rather, the

expert discussed what could, “in theory,” cause a hemorrhage.

However, the expert failed to present facts supporting the

statement that decedent hit a specific part of her head, or

demonstrate that there was any trauma in general.

As the motion court accurately noted, defendants made a

prima facie showing that plaintiff’s decedent did not sustain an

intraventricular hemorrhage as a result of a fall at the hospital

(see generally Scalisi v Oberlander, 96 AD3d 106, 120 [1st Dept

2012]).  In opposition, plaintiff failed to raise a triable issue

of fact, as her expert never addressed the assertion by

defendants’ expert that there was no radiological evidence of

trauma (see Fernandez v Moskowitz, 85 AD3d 566, 567-568 [1st Dept

2011]; see also Callistro v Bebbington, 94 AD3d 408, 410-411 [1st

Dept 2012], affd 20 NY3d 945 [2012]).

Further, plaintiff’s expert omitted facts regarding the rise

in decedent’s blood pressure just before her fall, thus failing

to base his opinion on all relevant record evidence; this

deficiency renders the opinion insufficient (see Callistro, 94

AD3d at 410-411).  While plaintiff’s expert posited that trauma
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to the front or lateral aspect of the head could cause the

bleeding observed, the expert failed to adduce any evidence as to

what, if any, portion of decedent’s head was actually struck.

Accordingly, the opinion is too speculative to raise an issue of

fact (see Foster-Sturrup v Long, 95 AD3d 726, 728 [1st Dept

2012]).  Moreover, plaintiff’s expert’s conclusion that the

location of the bleed suggested head trauma was based on

hindsight reasoning – that is, the expert used the injury itself

as a basis to assume that certain conditions must have existed at

the time of the injury.  This reasoning is insufficient to defeat

summary judgment (Kristal R. v Nichter, 115 AD3d 409, 412 [1st

Dept 2014]; Brown v Bauman, 42 AD3d 390, 392 [1st Dept 2007]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Friedman, J.P., Sweeny, Richter, Manzanet-Daniels, Kapnick, JJ.

2605 Country-Wide Insurance Company, Index 158326/13
Plaintiff-Appellant,

-against-

Excelsior Insurance Company, et al.,
Defendants-Respondents.
_________________________

Thomas Torto, New York, for appellant.

Hurwitz & Fine, P.C., Buffalo (Steven E. Peiper of counsel), for
respondents.

_________________________

Order, Supreme Court, New York County (Cynthia S. Kern, J.),

entered on or about September 10, 2015, which denied plaintiff’s

motion for summary judgment declaring that defendants are primary

insurers of the parties’ mutual insured and are responsible for

reimbursing plaintiff in connection with the underlying

litigation against the mutual insured, and granted defendants’

motion for summary judgment declaring that they are not obligated

to defend or indemnify the insured in the underlying action or to

reimburse plaintiff in connection therewith, and sua sponte

dismissed the complaint, unanimously modified, on the law, to

reinstate the complaint, and to declare that defendants have no

duty to reimburse plaintiff in the underlying litigation, and

otherwise affirmed, without costs.  The Clerk is directed to

enter judgment accordingly.

21



Plaintiff, Country-Wide Insurance Company, issued a

“Truckers Policy” to Truck-Rite Distributions Systems Corp.

(Truck-Rite) with a $1,000,000 per-accident coverage limit.

Defendant Excelsior Insurance Company issued a commercial general

liability policy to Truck-Rite that contained several exclusions.

Pursuant to the “Aircraft, Auto or Watercraft” provision, the

Excelsior policy excluded coverage for bodily injury “arising out

of” the use, including loading and unloading, of autos operated

by or rented or loaned to Truck-Rite.  “Auto” was defined in the

policy as “a land motor vehicle, trailer or semitrailer designed

for travel on public roads.”

An employee of Truck-Rite, while unloading a trailer owned

by R&L Carriers, Inc. (R&L) and leased to Truck-Rite, was injured

while unloading material from inside a shipping trailer onto an

attached lift gate.  The lift gate failed, causing the employee

to fall.  The employee commenced an action to recover for

personal injuries against R&L, which in turn commenced a third-

party action against Truck-Rite for, inter alia, contractual and

common-law indemnification.  The underlying action and third-

party action ultimately settled, with Truck-Rite paying $785,000

toward the settlement.  Plaintiff herein, which provided Truck-

Rite with a defense and paid the settlement amount on its behalf,

now seeks reimbursement from defendants.
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“Policy exclusions are subject to strict construction and

must be read narrowly, and any ambiguities in the insurance

policy are to be construed against the insurer.  However,

unambiguous provisions of insurance contracts will be given their

plain and ordinary meaning” (Scottsdale Indem. Co. v Beckerman,

120 AD3d 1215, 1218-1219 [2d Dept 2014], lv denied 24 NY3d 912

[2014] [internal quotation marks and citations omitted]).

“In the context of a policy exclusion, the phrase arising

out of is unambiguous, and is interpreted broadly to mean

‘originating from, incident to, or having connection with’” (id.

at 1219, quoting Maroney v New York Cent. Mut. Fire Ins. Co., 5

NY3d 467, 472 [2005]).  To determine the applicability of an

“arising out of” exclusion, the Court of Appeals had adopted a

“but for” test (see Mount Vernon Fire Ins. Co. v Creative Hous.,

88 NY2d 347, 350 [1996]).  This test is defined as follows:

“[I]f the plaintiff in an underlying action or
 proceeding alleges the existence of facts clearly
 falling within such an exclusion, and none of the
 causes of action that he or she asserts could exist
 but for the existence of the excluded activity or
 state of affairs, the insurer is under no obligation
 to defend the action” (Scottsdale Indem. Co.,
 120 AD3d at 1219, citing Mount Vernon Fire Ins. Co. v
Creative Hous., 88 NY2d at 350-52; U.S. Underwriters
Ins. Co. v Val-Blue Corp., 85 NY2d 821, 823 [1995]).

 Here, the underlying plaintiff’s accident occurred while he

was unloading material from a shipping trailer, an activity
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clearly encompassed by the exclusion.  The fact that his injury

was allegedly caused by the defective nature of the trailer lift

does not remove the injury from the policy exclusion.  “[T]he

focus of the inquiry ‘is not on the precise cause of the accident

but the general nature of the operation in the course of which

the injury was sustained’” (Regal Constr. Corp. v National Union

Fire Ins. Co. of Pittsburgh, Pa., 15 NY3d 34, 38 [2010], quoting

Worth Constr. Co., Inc. v Admiral Ins. Co., 10 NY3d 411, 416

[2008]).  “[T]he phrase ‘arising out of’ . . . requires only that

there be some causal relationship between the injury and the risk

for which coverage is provided” (Dzielski v Essex Ins. Co., 90

AD3d 1493, 1495 [4th Dept 2011] [dissenting op] [internal

quotations marks omitted], revd on dissenting op 19 NY3d 871

[2012]).  Such a causal relationship between the injury and

exclusion clearly exists here and requires dismissal of the

complaint.
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In light of our determination, the parties’ remaining

contentions need not be addressed.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK

25



Saxe, J.P., Moskowitz, Gische, Kahn, Gesmer, JJ.

2635 Condor Funding, LLC, Index 100105/13
Plaintiff-Respondent,

-against-

176 Broadway Owners Corp.,
Defendant-Appellant.
_________________________

Boyd Richards Parker Colonnelli, PL, New York (Jennifer L.
Stewart of counsel), for appellant.

Van Leer & Greenberg, New York (Evan Van Leer Greenberg of
counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Doris Ling-Cohan,

J.), entered October 29, 2015, which, to the extent appealed

from, as limited by the briefs, granted plaintiff’s motion for

summary judgment as to liability on its breach of contract claim,

unanimously reversed, on the law, without costs, and the motion

denied.

The motion court correctly concluded that the obligation

undertaken by the previous owners of a building, currently owned

by defendant, to provide steam heat to adjacent buildings,

including one owned by plaintiff, as reflected in a written

agreement between the previous owners of defendant’s building and

the previous owners of the adjacent buildings (Heating

Agreement), which was recorded in the Office of the City Register

of the City of New York, is a covenant running with the land.
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Accordingly, it is binding on defendant so long as both buildings

are in existence (see Nicholson v Broadway Realty Corp., 7 NY2d

240, 244-247 [1959]).  Furthermore, the motion court correctly

ruled that plaintiff established that defendant committed a

breach of that covenant by choosing to cease providing heat to

plaintiff’s building.

Contrary to plaintiff’s urging, defendant’s argument as to

plaintiff’s waiver of any objection to the termination of the

Heating Agreement is preserved for appellate review.  As to that

argument, a covenant running with the land may only be waived or

released by those the covenant is intended to benefit (see

Water’s Edge on Saratoga Lake Homeowners’ Assn. Inc. v Weissman,

205 AD2d 1014 [3d Dept 1994] lv dismissed 84 NY 923 [1994]). 

Here, plaintiff, as the owner of a building to which heat was to

be provided by defendant in accordance with the covenant, was

clearly intended to benefit from that covenant, and was,

therefore, legally eligible to waive it.

With respect to the circumstances under which a waiver may

be effective, our Court of Appeals has explained that

“[c]ontractual rights may be waived if they are knowingly,

voluntarily and intentionally abandoned” and that “[s]uch

abandonment may be established by affirmative conduct or by

failure to act so as to evince an intent not to claim a purported
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advantage” (Fundamental Portofolio Advisors, Inc. v Tocqueville

Asset Mgt., L.P., 7 NY3d 96, 104 [2006] [internal quotation marks

omitted]).  In this case, the agreement provides that “in the

event the owner of any of said parcels [including plaintiff]

shall elect to terminate and cancel this agreement with respect

to said parcel, which election shall be made by written notice to

the owner of Parcel I [currently, defendant], then this agreement

shall end and terminate with respect to any such parcel as of . 

.  . the date when notice of election to cancel is given.”

Plaintiff’s contention that this language precludes its

waiver of the covenant by any means other than a writing is

misplaced.  “[A] contracting party may orally waive enforcement

of a contract term notwithstanding a provision to the contrary in

the agreement.  Such waiver may be evinced by words or conduct,

including partial performance” (Matthew Adam Props., Inc. v

United House of Prayer for All People of the Church on the Rock

of the Apostolic Faith, 126 AD3d 599, 600 [1st Dept 2015]). 

Here, the record reflects that a representative of plaintiff

orally advised a member of defendant’s coop board that plaintiff

would install its own boiler to provide heat to its own building

independently.

“Waiver is an intentional relinquishment of a known right

and should not be lightly presumed” (Gilbert Frank Corp. v
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Federal Ins. Co., 70 NY2d 966, 968 [1988]).  On the one hand, the

record is bereft of any objection by plaintiff to defendant’s

repeated warnings that the covenant would be terminated.  On the

other hand, there is likewise no express statement of plaintiff’s

consent to that termination.  On the present record, therefore,

the issue of whether plaintiff intended to forgo its right to

provision of steam heat by defendant is a question of fact

requiring resolution at trial (see Jefpaul Garage Corp. v

Presbyterian Hosp. in City of NY, 61 NY2d 442, 446 [1984]).

While defendant’s promissory estoppel argument is also

preserved for review, it is unavailing to defendant.  In order to

prevail on a theory of promissory estoppel, a party must

establish “(1) a promise that is sufficiently clear and

unambiguous; (2) reasonable reliance on the promise by a party;

and (3) injury caused by the reliance” (MatlinPatterson ATA

Holdings LLC v. Federal Express Corp., 87 AD3d 836, 841-842 [1st

Dept 2011], lv denied 21 NY3d 853 [2013]).  Here, defendant did

not establish that plaintiff clearly and unambiguously promised

to terminate the agreement.

Similarly, defendant’s anticipatory repudiation argument,

while preserved for review, misses the mark. Anticipatory

repudiation occurs “when, before the time for performance has

arisen, a party to a contract declares [its] intention not to
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fulfill a contractual duty” Kaplan v Madison Park Group Owners,

LLC, 94 AD3d 616, 618-619 [1st Dept 2012], lv dismissed 19 NY3d

1012 [2012], lv denied 20 NY3d 858 [2013]).  Here, there is no

record evidence that plaintiff declared its intention not to

perform its contractual duty to pay defendant for the provision

of heat to plaintiff’s building prior to the time that payment

was due (see Kaplan v Madison Park Group Owners, LLC, 94 AD3d at

618-619).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2966 The People of the State of New York, Ind. 99036/14
Respondent,

-against-

James E. Bryant,
Defendant-Appellant.
_________________________

Richard M. Greenberg, Office of the Appellate Defender, New York
(Kerry S. Jamieson of counsel), for appellant.

Darcel D. Clark, District Attorney, Bronx (Beth R. Kublin of
counsel), for respondent.

_________________________

Order, Supreme Court, Bronx County (Raymond L. Bruce, J.),

entered November 12, 2014, which adjudicated defendant a level

two sexually violent offender pursuant to the Sex Offender

Registration Act (Correction Law art 6-C), unanimously affirmed,

without costs.

Although the People twice failed to satisfy the provisions

of Correction Law § 168-k(2) and § 168-n(3) requiring 10-days

notice of their intention to seek a sexually violent offender

designation, which was omitted from the recommendation of the

Board of Examiners of Sex Offenders, the court provided

appropriate remedies by adjourning the proceedings (see People v

Lucas, 118 AD3d 415 [1st Dept 2014]).  Defendant does not dispute

that his out-of-state conviction automatically qualified as an

enumerated sexually violent offense, leaving nothing to litigate
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in this regard (see People v McLean, 144 AD3d 423 [1st Dept

2016]).  We do not find that the People’s inaction and the

ensuing delays were so egregious that defendant should receive

undeserved relief from his legally mandated sexually violent

offender status.

Clear and convincing evidence supported the assessment of 20

points under the risk factor for continuing course of sexual

misconduct (see People v Mingo, 12 NY3d 563, 573 [2009]).  In any

event, regardless of whether defendant’s correct point score is

105 or 85, he would remain a level two offender, and we find no

basis for a downward departure (see People v Gillotti, 23 NY3d

841 [2014]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2967 In re Rosaria Graci, Index 101351/14
Petitioner-Appellant,

-against-

Joseph Ponte, as Commissioner of the
New York City Department of Corrections,
etc., et al.,

Respondents-Respondents.
_________________________

Gail M. Blasie, PC, Garden City (Gail M. Blasie of counsel), for
appellant.

Zachary W. Carter, Corporation Counsel, New York (Damion K. L.
Stodola of counsel), for respondents.

_________________________

Judgment and order (one paper), Supreme Court, New York

County (Jennifer G. Schecter, J.), entered January 28, 2016,

denying the petition to vacate a determination of the New York

City Civil Service Commission, dated July 16, 2014, which

affirmed a determination of the New York City Department of

Corrections, dated March 1, 2013, disqualifying petitioner from

employment eligibility as a New York City Correction Officer, and

dismissing the proceeding brought pursuant to CPLR article 78,

unanimously affirmed, without costs.

The medical evaluator’s conclusions were not arbitrary and

capricious or unreasonable (see Matter of Griffin v City of New

York, 127 AD3d 412 [1st Dept 2015], appeal dismissed 25 NY3d 1191

[2015]), and respondents were entitled to rely on the findings of
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their own medical personnel “even if those findings are contrary

to those of professionals retained by the candidate” (Matter of

City of New York v New York City Civ. Serv. Commn., 61 AD3d 584,

584 [1st Dept 2009]).

Further, petitioner has failed to preserve for appellate

review her contention that she was entitled to a name-clearing

hearing.  Our review of the record, and petitioner’s description

of it in her brief, fail to show that such a request was properly

made below.  In any event, while petitioner disagrees with the

medical evaluator’s conclusions, she does not dispute the

underlying facts upon which such conclusions were based (Matter

of Johnson v Kelly, 35 AD3d 297, 298 [1st Dept 2006]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2968-
2968A-
2968B In re Nayomi M., and Others,

Children Under the Age of Eighteen 
Years, etc.,

Paul R.,
Respondent-Appellant,

Administration for Children’s Services,
Petitioner-Respondent.

- - - - -
Alejandro A., and Another,

Nonparty Appellants.
_________________________

Bruce A. Young, New York, for appellant.

Zachary W. Carter, Corporation Counsel, New York (Michael Pastor
of counsel), for respondent.

Tamara A. Steckler, The Legal Aid Society, New York (Diane Pazar
of counsel), attorney for the children.

_________________________

Order of disposition, Family Court, Bronx County (Linda B.

Tally, J.), entered on or about July 22, 2015, to the extent it

brings up for review a fact-finding order, same court and Judge,

entered on or about July 22, 2015, which found that respondent

Paul R. had abused the three oldest subject children, and had

derivatively neglected the two youngest subject children,

unanimously affirmed, without costs.  Appeals from the aforesaid

fact-finding order, unanimously dismissed, without costs, as

subsumed in the appeal from the order of disposition.  Appeal
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from fact-finding order, same court and Judge, entered on or

about June 3, 2014, unanimously dismissed, without costs, as

abandoned.

Petitioner agency met its burden of proving by a

preponderance of the evidence (see Family Ct Act § 1046[b][i])

that respondent, the father of the youngest subject child and a

“[p]erson legally responsible” for the other children (Family Ct

Act § 1012[g]), had abused the three oldest subject children by

hitting them, using pressure points, making them stand on one leg

and then kicking that leg out, and locking them in a room for

extended periods without access to the bathroom.  The two oldest

girls also witnessed respondent’s more severe abuse of the oldest

boy, including his slamming of the boy against the wall and

choking him.  The children’s out-of-court statements regarding

the abuse were largely consistent and corroborated by photographs

of the boy’s injuries, a caseworker’s testimony regarding her

observations of the boy’s injuries and the smell of urine in the

children’s bedroom, medical expert testimony that the boy’s

injuries could not have been self-inflicted, and respondent’s

admissions (see Matter of Rachel S.D. [Sandy D.], 113 AD3d 450,

451 [1st Dept 2014]).  Medical testimony revealed that the boy’s

injuries — which included bruises, scratches, black eyes, and

black and blue marks on the back of his neck and ears indicative
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of strangulation — caused a “substantial risk of death” and at

least a “substantial risk” of “protracted impairment of . . .

emotional health” so as to constitute abuse (Family Ct Act

§ 1012[e][i], [ii]; see Matter of Rachel S.D. [Luis N.], 113 AD3d

450, 451 [1st Dept 2014]; Matter of Jonathan Kevin M. [Anthony

K.], 110 AD3d 606, 607 [1st Dept 2013]).  Family Court properly

drew a negative inference against respondent from his failure to

testify, notwithstanding the pendency of a related criminal case

(see Matter of Aria E. [Lisette B.], 82 AD3d 427, 428 [1st Dept

2011]).

The finding of derivative neglect with respect to the two

youngest children was supported by a preponderance of the

evidence.  The violent and repeated abuse of the oldest children

was “so proximate in time to the derivative proceeding that it

c[ould] reasonably be concluded that” respondent had “a faulty

understanding of the duties of parenthood” and thus that the

youngest children’s physical or emotional conditions were “in

imminent danger of becoming impaired” (Matter of Matthew O.

[Kenneth O.], 103 AD3d 67, 76 [1st Dept 2012] [internal quotation

marks omitted]).  Family Court did not err in finding derivative

neglect, rather than derivative abuse.  There was no evidence

that the youngest child, who was a baby, was ever directly

exposed to any of the abuse.  Although the second youngest child
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appears to have been locked in the room with the other children,

he was only two years old at the time and was apparently not

subjected to many of the more severe forms of abuse perpetrated

by respondent.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2969 Frances Martinez, Index 110212/05
Plaintiff-Appellant,

-against-

The Jewish Home and Hospital,
et al.,

Defendants-Respondents,

Bronx Public Administrator, et al.,
Defendants.
_________________________

C. Robinson & Associates, LLC, New York (W. Charles Robinson of
counsel), for appellant.

Carroll McNulty & Kull LLC, New York (Frank J. Wenick of
counsel), for respondents.

_________________________

Order, Supreme Court, New York County (James E. d’Auguste,

J.), entered September 9, 2015, which granted the motion of

defendants the Jewish Home and Hospital and Montefiore Medical

Center for summary judgment dismissing the complaint as against

them, and denied plaintiff’s cross motion for summary judgment as

to liability against the moving defendants, unanimously affirmed,

without costs.

Plaintiff failed to establish a violation of her right of

sepulcher.  As plaintiff concedes, the moving defendants promptly

informed her of the decedent’s death, and made contact with her

several times about retrieving his corpse, but she simply failed
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to do so (see Melfi v Mount Sinai Hosp., 64 AD3d 26, 31 [1st Dept

2009]).

We have considered plaintiff’s remaining contentions and

find them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2971 The People of the State of New York, Ind. 471/12
Respondent,

-against-

Kwame Carver,
Defendant-Appellant.
_________________________

Robert S. Dean, Center for Appellate Litigation, New York (Hunter
Haney of counsel), for appellant.

Darcel D. Clark, District Attorney, Bronx (Rafael Curbelo of
counsel), for respondent.

_________________________

Judgment, Supreme Court, Bronx County (James M. Kindler,

J.), rendered March 20, 2014, convicting defendant, after a jury

trial, of criminal possession of a weapon in the second degree,

and sentencing him, as a second violent felony offender, to a

term of eight years, unanimously affirmed.

The court properly denied defendant’s suppression motion.

The police had probable cause to stop the car in which defendant

was a passenger due to its loud muffler, which constituted a

violation of the Vehicle and Traffic Law.  The officer’s

testimony was sufficient to support the inference that the

muffler, itself, was unlawfully loud, notwithstanding that police

attention was also attracted by additional noise emanating from

the car.  During the lawful stop, the officer saw a bulge in

defendant’s waistband, a place closely associated with weapons.
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Contrary to defendant’s assertion that the bulge was unspecified,

the officer testified that it appeared to have the shape of a .22

caliber revolver, even though the officer could not see the

complete outline of a weapon.  Accordingly, the court properly

determined that the officer’s observations provided reasonable

suspicion justifying his frisk of the area where he saw the bulge

(see People v Prochilo, 41 NY2d 759 [1977]). 

The verdict was not against the weight of the evidence

(People v Danielson, 9 NY3d 342, 348-349 [2007]).  There is no

basis for disturbing the jury’s credibility findings.  The police

officers’ account of their recovery of the weapon from defendant

was corroborated by defendant’s knowledge of the weapon’s unique

characteristics, which he discussed in a recorded telephone call

from prison.

The court properly exercised its discretion in permitting

the People to introduce, in redacted form, defendant’s recorded

telephone conversation.  The redaction of the portions in which

defendant discussed having been advised by his attorney to plead

guilty, the prison time he faced and whether the crime would be a

felony or misdemeanor if the revolver were inoperable did not

violate the rule of completeness (see People v Dlugash, 41 NY2d

725, 726 [1977]).  There was nothing exculpatory about the

redacted matter, and it was not explanatory of the admitted

42



portion of the conversation (see People v Walker, 285 AD2d 364,

365 [1st Dept 2001], lv denied 97 NY2d 643 [2001]).  Although

defendant claims that the redacted matter would have shown that

his knowledge of the revolver’s unusual condition was actually

derived from a conversation with his attorney, that claim is

unfounded, and use of the redacted material for that purpose

would have been misleading.  We have considered and rejected

defendant’s constitutional argument concerning this issue (see

Crane v Kentucky, 476 US 683, 689-690 [1986]), and his request

for a reconstruction hearing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2972 Andrea G., as Mother and Natural Index 158123/12
Guardian of D.W., an Infant,

Plaintiff-Appellant,

-against-

The City of New York, et al.,
Defendants-Respondents.
_________________________

Law Offices of Bruce E. Cohen & Associates, P.C., Melville (Bruce
E. Cohen of counsel), for appellant.

Zachary W. Carter, Corporation Counsel, New York (Janet L. Zaleon
of counsel), for respondents.

_________________________

Order, Supreme Court, New York County (James E. d’Auguste,

J.), entered October 19, 2015, which granted defendants’ motion

for summary judgment dismissing the complaint, unanimously

affirmed, without costs.

Plaintiff’s 13-year-old-son, D.W., was injured while running

a hurdle race at a school sanctioned track-and-field event.  He

claims to have tripped and fallen when he failed to clear the

third of three hurdles, which were between 8 and 15 inches high,

and composed of 2 traffic cones with an unattached plastic stick

placed on top.

As plaintiff does not address the motion court’s rulings

that defendant City of New York is an improper party, and that

the action as against defendant Randall’s Island Sports
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Foundation, Inc., should be dismissed, those claims are deemed

abandoned (see e.g. Weinberg v Sultan, 142 AD3d 767, 769 [1st

Dept 2016]).

Defendant Department of Education (DOE) made a prima facie

showing that it provided adequate supervision of D.W. (see David

v County of Suffolk, 1 NY3d 525, 526 [2003]), as the event was

supervised by numerous adults, including D.W.’s gym instructor;

the hurdles were low and specifically designed so that if a

runner hit them, the plastic stick would simply fall off,

ensuring the runner’s safety; and, as D.W. acknowledged, no other

runners tripped and fell on a hurdle.  It is also noted that D.W.

stated both in his testimony and his affidavit that he

successfully cleared the first two hurdles, and plaintiff does

not suggest that D.W.’s tripping on the third hurdle could have

been anticipated or prevented with more intense supervision by

the adults present at the event.

In opposition, plaintiff failed to raise a triable issue of

fact.  To the extent plaintiff claims that the hurdles were

improperly placed, it is unrefuted that they were initially

placed by personnel from the Sports and Arts in Schools

Foundation, not DOE, and plaintiff does not identify any DOE

personnel who allegedly misplaced a hurdle in the lane where D.W.

ran and fell.  Furthermore, as previously noted, if a runner hit
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a hurdle, the plastic stick on top would simply have to be

replaced, which would not affect the hurdles’ overall placement.

Plaintiff’s argument that D.W. fell because he was permitted to

run the hurdle race while wearing jeans is unavailing, since D.W.

testified that his jeans were baggy and did not touch the ground,

and they did not prevent him from successfully clearing the first

two hurdles.

We have considered plaintiff’s remaining arguments and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2973 Steven Gad, Index 652283/13
Plaintiff-Appellant,

-against-

Almod Diamonds Ltd., et al.,
Defendants-Respondents.
_________________________

Sheppard, Mullin, Richter & Hampton LLP, New York (Daniel L.
Brown of counsel), for appellant.

Morrison Cohen LLP, New York (Y. David Scharf of counsel),
respondents.

_________________________

Order, Supreme Court, New York County (Shlomo Hagler, J.),

entered on or about January 19, 2016, which, to the extent

appealed from as limited by the briefs, granted the branch of

defendants’ motion that sought dismissal of the amended

complaint, unanimously affirmed, without costs.

The motion court correctly determined that plaintiff’s

claims for breach of contract, unjust enrichment, constructive

trust, and breach of fiduciary duty are time-barred (see CPLR

213[1], [2]; 214[4]).  The letter of understanding, signed by

plaintiff and his brother Albert in 1995, in which plaintiff

agreed that he would not ask for shares in defendant Almod

Diamonds Ltd., the family company, and that only Albert would

decide if and when shares of that company were distributed,

constituted a breach of the alleged earlier oral agreement
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entitling plaintiff to ten percent of the company.  Thus,

plaintiff’s claims accrued upon execution of the letter (see

Castlestone Mgt. LLC v Diamond, 140 AD3d 551 [1st Dept 2016], lv

denied 28 NY3d 903 [2016]).  Plaintiff’s subsequent demand for

shares in 2013, which was refused, did not extend the statute of

limitations (see ACE Sec. Corp., Home Equity Loan Trust, Series

2006-SL2 v DB Structured Prods., Inc., 25 NY3d 581, 594 [2015]).

Nor was the statute of limitations extended by the alleged

subsequent amendment to the oral agreement, pursuant to which

plaintiff would be compensated for his share of Almod by Almod

agreeing to purchase diamonds from him (see Dillon v Peretti, 176

AD2d 497, 497-498 [1st Dept 1991]).  The doctrine of equitable

estoppel does not apply to bar the assertion of the statute of

limitations defense, since plaintiff failed to allege that

specific subsequent acts by defendants kept him from timely

bringing suit (see Corsello v Verizon N.Y., Inc., 18 NY3d 777,

789 [2012]).

The motion court correctly dismissed plaintiff’s promissory

estoppel claim, because his alleged reliance on the oral promise,

which was contradicted by the subsequent letter of understanding,

was unreasonable and unjustified (see generally Braddock v

Braddock, 60 AD3d 84, 95 [1st Dept 2009]; see e.g. Oko v Walsh,

28 AD3d 529, 529 [2d Dept 2006]).  Moreover, since plaintiff was
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admittedly compensated for his labor in amounts he alleged were

the equivalent to a 10 percent share in the company, he failed to

adequately plead that any reliance on the oral promise was to his

detriment (see generally Braddock, 60 AD3d at 95; see e.g.

Meyercord v Curry, 38 AD3d 315, 316 [1st Dept 2007]).

Plaintiff has abandoned his fraud and quantum meruit claims,

because he failed to raise any argument on appeal with respect to

those claims.

We have considered plaintiff’s remaining arguments and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Moskowitz, Kapnick, Kahn, JJ.

2974- Index 650414/14
2975 Law Offices of Zachary R. Greenhill,

P.C., et al.,
Plaintiffs-Appellants,

-against-

Liberty Insurance Underwriters, Inc.,
et al.,

Defendants-Respondents.
_________________________

Montgomery McCracken Walker & Rhoads LLP, New York (Thomas V.
Juneau, Jr. of counsel), for appellants.

Kaufman Dolowich & Voluck, LLP, New York (Kevin M. Mattessich and
Jeffrey S. Matty of counsel), for respondents.

_________________________

Orders, Supreme Court, New York County (Charles E. Ramos,

J.), entered January 15, 2016, which denied plaintiffs’ motion

for summary judgment dismissing the first and second affirmative

defenses and directing an immediate trial of their defense costs

in the underlying action, and granted defendants’ motion for

summary judgment dismissing the complaint, unanimously modified,

on the law, to deny defendants’ motion as to the tenth cause of

action and to declare, upon that cause of action, that defendants

had no duty to defend plaintiffs against counterclaims asserted

in the underlying action, and otherwise affirmed, without costs.

Plaintiffs, an attorney and his law firm, seek a declaration

that defendants, which issued a lawyers professional liability
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insurance policy, were required to provide a defense and pay for

all defense costs incurred in connection with counterclaims

asserted against the individual plaintiff (Greenhill) and his

wife (together, the Greenhills) in the underlying contract

action.  In that action, the Greenhills sued the Dwight School

(Dwight), its owner, and the Dwight School in China LLC (Dwight

China) in connection with the Greenhills’ involvement in setting

up a venture in China to provide a Chinese-American joint high

school curriculum and dual diploma program for students in

Chinese high schools.  The Greenhills alleged that they were

“senior managers” of a program entered into between Dwight and a

school in China in March 2008 and that Greenhill was president

and chief operating officer of Dwight China, which was formed in

May 2009.  They sought to enforce a consulting agreement that

they entered into with Dwight China.

Dwight, its owner, and Dwight China asserted two

counterclaims against Greenhill that were based on allegations

that he had an attorney-client relationship with Dwight, its

owner, and Dwight China.  One alleged that Greenhill breached his

fiduciary duty to Dwight, its owner, and Dwight China,

particularly with respect to negotiation and enforcement of the

consulting agreement; the other alleged that in the summer of

2009 Greenhill fraudulently misrepresented that he had provided
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legal services to Dwight in connection with its educational

partnership in China.

As we observed in a prior appeal in this case, the lawyers

professional liability insurance policy excluded coverage “where

the attorney is serving two masters: his client and himself” (Law

Offs. of Zachary R. Greenhill P.C. v Liberty Ins. Underwriters,

Inc., 128 AD3d 556, 560 [1st Dept 2015]).  Thus, coverage was

excluded for any claims “arising out of” Greenhill’s “services

and/or capacity as . . . an officer, director, partner, . . . or

employee of an organization other than that of the name insured”

(the Capacity Exclusion) and for any claims that “result[ed]

from” legal services that Greenhill provided to an organization

(defined as “any . . . business enterprise”) in which he and his

wife had an equity interest of 10% or more (the Equity Interests

Exclusion).

Neither the pleadings in the underlying action nor any

evidence in the record establishes that the Greenhills ever

actually held interests in Dwight China, although the parties had

agreed that they would.  However, it is clear from the pleadings

in the underlying action and this action (see Northville Indus.

Corp. v Natl. Union Fire Ins. Co. of Pittsburgh, Pa., 89 NY2d

621, 635 [1997]) that the allegations in the counterclaims bring

plaintiffs’ claims under the policy “solely and entirely” within

52



the Capacity Exclusion, since they arise out of Greenhill’s

capacity as the president and CEO of Dwight China and senior

manager and partner in the program formed in China (see

Automobile Ins. Co. of Hartford v Cook, 7 NY3d 131, 137 [2006]).

We modify the motion court’s order only to reinstate the

cause of action for a declaratory judgment and to declare in

defendants’ favor (see Maurizzio v Lumbermens Mut. Cas. Co., 73

NY2d 951, 954 [1989]).

We have considered plaintiffs’ remaining arguments and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2976 The People of the State of New York, Ind. 658/16
Respondent,

-against-

David Rolon,
Defendant-Appellant.
_________________________

Center for Appellate Litigation, New York (Robert S. Dean of
counsel), for appellant.

Darcel D. Clark, District Attorney, Bronx (Robert C. McIver of
counsel), for respondent.

_________________________

An appeal having been taken to this Court by the above-named
appellant from a judgment of the Supreme Court, Bronx County
(George Villegas, J.), rendered April 27, 2016,

Said appeal having been argued by counsel for the respective
parties, due deliberation having been had thereon, and finding
the sentence not excessive,

It is unanimously ordered that the judgment so appealed from
be and the same is hereby affirmed.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK

Counsel for appellant is referred to
§ 606.5, Rules of the Appellate
Division, First Department.
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2977 Sandra Kaplan, Index 159230/13
Plaintiff-Respondent,

-against-

Tai Properties, L.L.C., et al.,
Defendants-Appellants.
_________________________

Ehrlich Gayner, LLP, New York (Charles J. Gayner of counsel), for
appellants.

The Perecman Firm, PLLC, New York (Peter D. Rigelhaupt of
counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Joan M. Kenney, J.),

entered on or about May 6, 2016, which denied defendants’ motion

for summary judgment dismissing the complaint, unanimously

reversed, on the law, without costs, and the motion granted.  The

Clerk is directed to enter judgment accordingly.

Plaintiff, a tenant in a building owned and managed by

defendants, sustained a burn injury to her head when she used a

match to try to light a burner on the top of her gas stove

because the stove’s igniter did not work.  There is no dispute

that plaintiff herself had bought the stove and had it installed.

The lease between the parties required the landlord to repair and

maintain any appliance provided by the landlord, but imposed no

duty on it to repair or maintain appliances supplied by the

tenant herself.  Since no duty to repair the appliance is
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“imposed by statute, by regulation or by contract,” defendants

are not liable for the injuries plaintiff suffered as a result of

the defective condition of the stove (Rivera v Nelson Realty,

LLC, 7 NY3d 530, 534 [2006]).

To the extent plaintiff also alleged that the accident was

related to a condition created by defendants in the course of a

gas pipe replacement project in the building, defendants

demonstrated prima facie that the project was performed by a

licensed contractor, pursuant to permits, and was inspected and

certified as safe when it was completed, about two years before

the accident.  Defendants’ property manager also testified that

the project did not involve any work on plaintiff’s stove, except

to assure that there was gas service to the stove and that it was

safe with no leaks when the project was complete.

Plaintiff argues that a causal relationship between the pipe

replacement project and the defect in her stove may be inferred,

because her stove started to malfunction sporadically at some
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unspecified time after the project was completed.  This argument

is unsupported by the evidence and thus, is insufficient to raise

a triable issue of fact (see Bethea v Weston House Hous. Dev.

Fund Co., Inc., 70 AD3d 470 [1st Dept 2010]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2978 In re Steam Pipe Explosion at Index 768000/08E
41st Street and Lexington Avenue 102536/08

- - - - -
Marjorie Kane Talenti also known
as Margo Kane,

Plaintiff-Respondent-Appellant,

-against-

Consolidated Edison, Inc., et al.,
Defendants,

The City of New York,
Defendant-Respondent,

Team Industrial Services, Inc.,
Defendant-Appellant-Respondent.

- - - - -
[And a Third-Party Action]

_________________________

Shaub, Ahmuty, Citrin & Spratt, LLP, New York (Timothy R.
Capowski of counsel), for appellant-respondent.

McMahon, Martine & Gallagher, LLP, Brooklyn (Patrick W. Brophy of
counsel), for respondent-appellant.

Zachary W. Carter, Corporation Counsel, New York (Marta Ross of
counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Barbara Jaffe, J.),

entered October 19, 2015, which, to the extent appealed from as

limited by the briefs, after a jury trial, reduced the award for

past pain and suffering from $4,380,000 to $2,500,000, and

reduced the award for future pain and suffering from $7,442,000

to $1,500,000, unanimously modified, on the facts, to vacate the
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awards, and to direct a new trial of those damages, unless,

within 30 days after service of a copy of this order with notice

of entry, plaintiff stipulates to a reduction of the awards for

past and future pain and suffering to $3,250,000 and $1,500,000,

respectively, and to entry of judgment in accordance therewith,

and, as so modified, affirmed, without costs.

On July 18, 2007, plaintiff, then 70 years old, sustained

severe injuries to her right lower leg and foot after being

buried in rubble following a steam pipe explosion.  Among her

injuries were a degloving injury, comminuted fractures of the

tibia and fibia, and an open calcaneous fracture.  Plaintiff

required multiple surgeries, including the insertion and removal

of hardware, muscle and skin grafts, and the amputation of a

portion of her right fifth toe and heel bone, as well as more

than seven months of hospitalization and in-patient

rehabilitation and care.  Her recovery was complicated by five

bouts of Clostridium difficile infection, a bacterial infection

that causes profuse diarrhea.  While plaintiff can walk for an

hour a day, no longer takes prescription pain medication, and has

resumed limited socializing, she suffers from chronic pain, she

cannot place her right heel directly on the ground, her right leg

is one inch shorter than her left, the range of motion and

strength in her ankle are likely permanently compromised, she
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requires orthotics, and she has lost some of her previous

independence.

Under the circumstances, we find the jury awards for past

and future pain and suffering deviate materially from what would

be reasonable compensation (see CPLR 5501[c]; compare Bonano v

City of New York, 125 AD3d 502 [1st Dept 2015]; Lewis v New York

City Tr. Auth., 100 AD3d 554 [1st Dept 2012], lv denied  21 NY3d

856 [2013]; Jones v New York City Tr. Auth., 66 AD3d 532 [1st

Dept 2009]; Keating v SS&R Mgt. Co., 59 AD3d 176 [1st Dept 2009];

Hernandez v New York City Tr. Auth., 52 AD3d 367 [1st Dept 2008];

Bello v New York City Tr. Auth., 50 AD3d 511 [1st Dept 2008]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2980 In re Elijah N.,

A Person Alleged to be a
Juvenile Delinquent,

Appellant.
- - - - -

Presentment Agency
_________________________

Tamara A. Steckler, The Legal Aid Society, New York (Raymond E.
Rogers of counsel), for appellant.

Zachary W. Carter, Corporation Counsel, New York (Julie Steiner
of counsel), for presentment agency.

_________________________

Order of disposition, Family Court, Bronx County (Gayle P.

Roberts, J.), entered on or about August 25, 2015, which

adjudicated appellant a juvenile delinquent upon a finding that

he committed acts that, if committed by an adult, would

constitute the crimes of burglary in the first degree, criminal

possession of a weapon in the fourth degree, criminal mischief in

the fourth degree, menacing in the second degree, and attempted

assault in the second and third degrees, and placed him on

probation for a period of 12 months, unanimously affirmed,

without costs.

The court properly exercised its discretion in adjudicating

appellant a juvenile delinquent and placing him on probation.

This was the least restrictive dispositional alternative

consistent with appellant’s needs and the community’s need for
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protection (see Matter of Katherine W., 62 NY2d 947 [1984]),

given defendant’s extremely violent conduct in the underlying

incident and the negative factors in his background, including

his poor disciplinary and academic record at school.  An

adjournment in contemplation of dismissal would not have provided

a sufficient period of supervision.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2981 The People of the State of New York, Ind. 2913/12
Respondent,

-against-

Roberto Nunez,
Defendant-Appellant.
_________________________

Robert S. Dean, Center for Appellate Litigation, New York (Susan
H. Salomon of counsel), for appellant.

Cyrus R. Vance, Jr., District Attorney, New York (Susan Gliner of
counsel), for respondent.

_________________________

Judgment, Supreme Court, New York County (Thomas Farber,

J.), rendered November 26, 2013, as amended January 30, 2014,

convicting defendant, after a jury trial, of three counts each of

murder in the first and second degrees, and sentencing him, as a

second violent felony offender, to an aggregate term of life

without parole, unanimously affirmed.

Defendant’s legal sufficiency claim is unpreserved and we

decline to review it in the interest of justice.  As an

alternative holding, we reject it on the merits.  We also find

that the verdict was not against the weight of the evidence (see

People v Danielson, 9 NY3d 342, 348-349 [2007]).  Defendant’s

exculpatory testimony did not place the evidence in “equipoise,”

as defendant asserts.  On the contrary, the jury could have

reasonably found defendant’s testimony incredible and disregarded
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it, while instead accepting the People’s compelling

circumstantial case.

The prosecutor’s remarks in summation fell within the broad

bounds of rhetorical comment permissible in closing argument (see

People v Galloway, 54 NY2d 396, 399 [1981]).  The People were

entitled to argue that their case was strong, that defendant’s

testimony was incredible, and that defendant’s status as an

interested witness was one of the factors affecting his

credibility.  Nothing in the People’s phrasing of these arguments

was so inflammatory as to warrant reversal.

We perceive no basis for reducing the sentence.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2982 Silvia Perina, Index 401403/13
Plaintiff-Appellant,

-against-

Animal Care and Control of
New York City, Inc.,

Defendant-Respondent.
_________________________

Silvia Perina, appellant pro se.

Foley & Lardner LLP, New York (Yonaton Aronoff of counsel), for
respondent.

_________________________

Order, Supreme Court, New York County (Margaret A. Chan,

J.), entered October 8, 2013, which granted the motion of

defendant Animal Care and Control of New York City, Inc. (AC&C)

to dismiss the complaint, unanimously affirmed, without costs.

Plaintiff and/or her friend were the owners of seven dogs

and seven cats.  Acting on a complaint of animal hoarding, New

York City police officers seized six of the seven dogs and all of

the cats, and brought the animals to defendant AC&C.  Plaintiff

redeemed all the animals, except for four puppies, by paying

appropriate impound fees.  Eleven days after the animals had been

seized, plaintiff surrendered the puppies to AC&C, and the

puppies were adopted by new owners.

AC&C acted properly by impounding the puppies for 10 days –

1 day longer than the statutory 9 days required – after notifying
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plaintiff that the animals were in its possession, to allow her

time to redeem the animals, upon payment of impoundment fees,

submission of proof of proper licensing of the animal, and

compliance with the sterilization requirements, within this time

period (see New York Agriculture and Markets Law §§ 117[6], [9];

24 RCNY § 161.23[c]; Administrative Code of City of NY § 17-804).

Plaintiff’s claim that she was coerced into signing the

surrender forms by an alleged threat that the puppies’ mother

would not be returned to her lacks merit, since the surrender

forms were signed after AC&C had already held the dogs for 10

days.  By that time, plaintiff’s possessory right to the puppies

perished, as she “forfeit[ed] title to any dog unredeemed at the

expiration of the appropriate redemption period” (Agriculture and

Markets Law § 117[7]).

Nor does plaintiff’s claim - that the surrenders of the

puppies are invalid because they were actually owned by her
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friend - avail her.  Plaintiff admitted that the puppies were

hers and, if they were not, she has no standing to bring the 

action at issue.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2983 De-Spec, Inc., Index 102107/06
Plaintiff-Respondent,

-against-

Dr. Neil Sadick, et al.,
Defendants-Appellants.
_________________________

Richman & Levine, P.C., Garden City (Keith Richman of counsel),
for appellants.

Milber Makris Plousadis & Seiden, LLP, White Plains (James Baden
of counsel), for respondent.

_________________________

Order, Supreme Court, New York County (Joan A. Madden, J.),

entered July 1, 2015, which granted plaintiff’s motion for

summary judgment dismissing defendants’ counterclaims,

unanimously affirmed, without costs.

The affirmation of plaintiff’s attorney, as well as the

contract between the parties and related documents were properly

submitted in support of plaintiff’s motion, regardless of whether

the attorney had first-hand knowledge of the underlying facts

(see Olan v Farrell Lines, 64 NY2d 1092 [1985]; Furlender v

Sichenzia Ross Friedman Ference LLP, 79 AD3d 470 [1st Dept

2010]).  Based on the plain language of the contract, plaintiff

was only responsible for interior design work, and was not

responsible for any work or service provided by any other

contractor or subcontractor.  Thus, plaintiff was not responsible
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for the alleged damages defendants incurred based on the improper

demolition work performed by a nonparty contractor, hired by

defendants to work at the renovation site (see Hernandez v

Racanelli Constr. Co., Inc., 33 AD3d 536, 537 [1st Dept 2006], lv

denied 8 NY3d 816 [2007]; 306 E. 61st St. Corp. v 303 E. 60th St.

Assoc., 184 AD2d 346 [1st Dept 1992]).

We have considered defendants’ remaining arguments and find

them unavailing.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2984 The People of the State of New York, Ind. 2163/12
Respondent,

-against-

Shane Thomas,
Defendant-Appellant.
_________________________

Seymour W. James, Jr., The Legal Aid Society, New York (Heidi
Bota of counsel), for appellant.

Darcel D. Clark, District Attorney, Bronx (Dmitriy Povazhuk of
counsel), for respondent.

_________________________

Judgment, Supreme Court, Bronx County (Michael A. Gross, J.

at plea; John Moore, J. at sentencing), rendered September 23,

2014,  unanimously affirmed.

Although we do not find that defendant made a valid waiver

of the right to appeal (see People v Powell, 140 AD3d 401 [1st

Dept 2016]), we perceive no basis for reducing the sentence.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2985- Index 162389/14
2986 Robinson & Yablon, P.C.,

Plaintiff-Appellant

-against-

Borrell & Riso, LLP,
Defendant-Respondent.
_________________________

Jason Levine, New York, for appellant.

Borrell & Riso, LLP, Staten Island (Jeffrey F. G. Borrell of
counsel), for respondent.

_________________________

Judgment, Supreme Court, New York County (Manuel J. Mendez,

J.), entered July 19, 2016, awarding defendant $10,000,

unanimously affirmed, without costs.  Appeal from order, same

court and Justice, entered January 7, 2016, which granted

defendant’s motion to confirm the report and recommendation of

the referee, unanimously dismissed, without costs, as subsumed in

the appeal from the judgment.

In the underlying uninsured motorist action, defendant,

outgoing counsel, interviewed the client, submitted the notice of

intention to make a claim, processed the client’s no fault

benefits, requested a Connecticut DMV search, requested and

received medical records and reports, filed a demand for

uninsured arbitration against State Farm Insurance Company, and

requested witness statements.  Plaintiff, which then took over
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the representation, did the remainder of the work, and obtained a

$100,000 award from the arbitrator.

Given the limited scope of litigation in uninsured motorist

cases, and the amount of work remaining in the case at the time

it was taken over by plaintiff, the apportionment to defendant of

$10,000 of the total contingency fee of $32,850.03 was reasonable

(see Rosado v Alhati, 109 AD3d 753 [1st Dept 2013], lv denied 22

NY3d 864 [2014]).

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2987 & Salim M. Abdush-Shahid, Index 105695/95
M-6593 Plaintiff-Appellant,

-against-

The City of New York, et al.,
Defendants-Respondents,

Warden A.R.D.C. Daniel Meehan, etc.,
et al.,

Defendants.
_________________________

Salim M. Abdush-Shahid, appellant pro se.

Zachary W. Carter, Corporation Counsel, New York (Ellen Ravitch
of counsel), for respondents.

_________________________

Order, Supreme Court, New York County (Margaret A. Chan,

J.), entered June 18, 2014, which, at the close of plaintiff’s

case, granted defendants’ motion for a directed verdict

dismissing the complaint, unanimously affirmed, without costs.

The court properly granted defendants’ motion for a directed

verdict.  The record shows that during plaintiff’s direct case,

he failed to present any evidence that it was reasonably

foreseeable that he would be attacked by fellow inmates, or that

defendants had inadequate security procedures in place (see

Harris v City of New York, 28 AD3d 223 [1st Dept 2006], lv denied

7 NY3d 704 [2006]).
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We have considered plaintiff’s remaining arguments and find

them unavailing.

M-6593 - Salim M. Abdush-Shahid v The City
of New York

Motion to supplement brief denied.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2988N Annabel Palma, Index 304022/15
Plaintiff-Respondent,

-against-

Ralph Burgos,
Defendant-Appellant.
_________________________

Law Offices of John Trop, Yonkers (David Holmes of counsel), for
appellant.

Krentsel & Guzman, LLP, New York (Steven E. Krentsel of counsel),
for respondent.

_________________________

Order, Supreme Court, Bronx County (Kenneth L. Thompson,

Jr., J.), entered March 16, 2016, which denied defendant’s motion

to change venue from Bronx County to Rockland County pursuant to

CPLR 510(2), unanimously affirmed, without costs.

The court’s denial of defendant’s motion was a provident

exercise of discretion (see Midonick v Peppertree Hill Dev.

Corp., 49 AD2d 721 [1st Dept 1975]).  Plaintiff is a member of

the New York City Council and is Secretary of the Bronx

Democratic Committee.  These positions held by plaintiff,

however, do not justify an inference that a fair trial cannot be

held in Bronx County.  As in Midonick, the subject motion was

based merely upon defendant’s belief that an impartial trial

could not be held “without any showing of facts and circumstances

demonstrating that the belief was well-founded” (id. at 722).
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Defendant’s reliance on cases involving motions for a change of

venue where judges were involved with a case in the jurisdiction

where he or she presided (see e.g. Rothwax v Spicehandler, 161

AD2d 184 [1st Dept 1990]; Arkwright v Steinbugler, 283 App Div

397 [2d Dept 1954]), is misplaced.  Plaintiff is not a judge in

Bronx County, nor is she closely related to one.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2989N Joseph A. Galindo, Index 151780/14
Plaintiff-Appellant,

-against-

Michael W. Keller, et al.,
Defendants-Respondents,

John Does 1-10,
Defendants.
_________________________

Glavin & Glavin, Waterford (Marina I. Glavin of counsel), for
appellant.

O’Connell and Aronowitz, Albany (F. Matthew Jackson of counsel),
for respondents.

_________________________

Order, Supreme Court, New York County (Shlomo Hagler, J.),

entered on or about October 19, 2015, which denied plaintiff’s

motion for a default judgment and granted defendants-respondents’

cross motion to vacate their default and extend their time to

answer, unanimously affirmed, without costs.

Although plaintiff made a prima facie showing of his

entitlement to a default judgment against defendants (see CPLR

3215), Supreme Court providently exercised its discretion in

vacating defendants’ default (see CPLR 3012[d]; Johnson v Deas,

32 AD3d 253, 254 [1st Dept 2006]).  Defendants provided a

reasonable excuse for failing to answer — namely, that they

mistakenly believed that defendant Bootlegger’s insurance company
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was asserting a defense on their behalf.  Defendants also

demonstrated potentially meritorious defenses of justification

and lack of ownership.

THIS CONSTITUTES THE DECISION AND ORDER
OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Sweeny, J.P., Acosta, Moskowitz, Kapnick, Kahn, JJ.

2990 In re Gilberto Diaz, Ind. 453/11
[M-6367] Petitioner,

-against-

Cyrus R. Vance, etc.,
et al.,

Respondents.
_________________________

Gilberto Diaz, petitioner pro se.

Cyrus R. Vance, Jr., District Attorney, New York (Grace Vee of
counsel), for Cyrus R. Vance, Jr., Michelle Warren and Ahmed
Almudallal, respondents.

Eric T. Schneiderman, Attorney General, New York (Jonathan D.
Conley of counsel), for Hon. Arlene Goldberg, respondent.

_________________________

The above-named petitioner having presented an application
to this Court praying for an order, pursuant to article 78 of the
Civil Practice Law and Rules,

Now, upon reading and filing the papers in said proceeding,
and due deliberation having been had thereon,

It is unanimously ordered that the application be and the
same hereby is denied and the petition dismissed, without costs
or disbursements.

ENTERED:  FEBRUARY 2, 2017

_______________________
CLERK
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Andrias, J.P., Saxe, Moskowitz, Kahn, JJ.

709- Index 653084/13
710 Natalie Gordon, on behalf of

herself and others similarly
situated,

Plaintiff-Appellant,

-against-

Verizon Communications, Inc.,
Defendant-Respondent,

Lowell C. McAdam, et al.,
Defendants.

- - - - -
Jonathan M. Crist, et al.,

Nonparty Respondents.
_________________________

Faruqi & Faruqi, LLP, New York (Juan E. Monteverde of counsel),
for appellant.

Paul K. Rowe, New York, for Verizon Communications, Inc.,
respondent.

Szenberg & Okum PLLC, New York (Avi Szenberg of counsel), for
Jonathan M. Crist, respondent.

Gerald Walpin, respondent pro se.
_________________________

Order, Supreme Court, New York County (Melvin L. Schweitzer,
J.), entered December 22, 2014, reversed, on the law, the facts,
and in the exercise of discretion, without costs, the motion
granted, the proposed settlement approved, and the matter
remanded for further proceedings consistent herewith.  Appeal
from order, same court (Anil Singh, J.), entered August 3, 2015,
dismissed, without costs.

Opinion by Kahn, J.  All concur except Moskowitz, J. who
concurs in a separate Opinion.

Order filed.
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709-710
    Index 653084/13

________________________________________x

Natalie Gordon, on behalf of
herself and others similarly
situated,

Plaintiff-Appellant,

-against-

Verizon Communications, Inc.,
Defendant-Respondent,

Lowell C. McAdam, et al.,
Defendants.

- - - - - 
Jonathan M. Crist, et al.,

Nonparty Respondents.
________________________________________x

Plaintiff appeals from the order of the Supreme Court, New York 
County (Melvin L. Schweitzer, J.), entered
December 22, 2014, which, to the extent
appealed from as limited by the briefs,
denied plaintiffs’ motion for final approval
of a proposed settlement, and from the order,
same court (Anil Singh, J.), entered August
3, 2015, which, to the extent appealed from,
denied plaintiff’s motion to renew.

Faruqi & Faruqi, LLP, New York (Juan E.
Monteverde and Nadeem Faruqi of counsel), for
appellant.



Paul K. Rowe, New York, for Verizon
Communications, Inc., respondent.

Szenberg & Okum PLLC, New York (Avi Szenberg
of counsel) and Moshe Balsam, Far Rockaway,
for Jonathan M. Crist, respondent.

Gerald Walpin, respondent pro se.
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KAHN, J.

Much has been written on the subjects of whether settlements

of shareholder class action suits challenging corporate mergers

and acquisitions should be rejected in the absence of monetary

damage awards, and the propriety of the attorney fee awards

attendant to such agreements.1  In this case, we are asked to

decide the viability of the proposed settlement of a putative

shareholders’ class action challenging, on the basis of alleged

1 See, e.g., Howard M. Erichson, Aggregation as
Disempowerment: Red Flags in Class Action Settlements, 92 Notre
Dame L Rev, Draft (Apr. 10, 2016); Marianna Wonder, Note, The
Changing Odds of the Chancery Lottery, 84 Fordham L Rev 2381
(Apr. 2016); John Stigi and Alejandro Moreno, Delaware Court of
Chancery Increases Scrutiny on Disclosure-Only M&A Class Action
Settlements, Corporate and Securities Law Blog, (Mar. 4, 2016),
available at http://www.corporatesecuritieslawblog.
com/2016/03/delaware-court-of-chancery-increases-scrutiny-on-
disclosure-only-ma-class-action-settlements/ (accessed Sept. 16,
2016); Gregory A. Markel, Martin L. Seidel and Gillian G. Burns,
Delaware Judges Have Been Heard, Law360, https://www.cadwalader.
com/uploads/books25f908c44dc7fc6fc5a0cd481079f775.pdf (Feb. 2,
2016); Peter Lyons, Linda H. Martin and Hilary L. Harris, In re
Trulia, Inc. Stockholder Litigation and the Future of Disclosure-
Only Settlements, The M&A Lawyer (Jan. 2016, Vol. 20, Issue 1);
Mark Lebovitch and Jeroen van Kwawegen, Of Babies and Bathwater:
Deterring Frivolous Stockholder Suits Without Closing the
Courthouse Doors to Legitimate Claims, 40 Del J Corp L 491
(2016); Peter Lyons, Linda H. Martin and Hilary L. Harris,
Delaware Courts Continue to View Disclosure-Only Settlements with
Broad Releases as a “Systemic Problem,” The M&A Lawyer (Nov./Dec.
2015); Sean Griffith, Correcting Corporate Benefit: How to Fix
Shareholder Litigation by Shifting the Doctrine on Fees, 56
Boston Coll L Rev 1 (2015); Browning Jeffries, The Plaintiffs’
Lawyer’s Transaction Tax: The New Cost of Doing Business in
Public Company Deals, 11 Berkeley Bus LJ 55 (2014).
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material omissions from proxy statements, a corporation’s

acquisition of all of the shares of an entity owned by its

partner in a joint venture.  The proposed settlement agreement

included certain additional disclosures of the terms of the

transaction as well as a corporate governance reform proposal,

but lacked any monetary compensation to the shareholders.  The

proposed settlement further provided for the award of attorneys’

fees.  We find that under the circumstances presented, and upon

application of this Court’s standard in Matter of Colt Indus.

Shareholders Litig. (Woodrow v Colt Indus) (155 AD2d 154, 160

[1st Dept 1990], mod on other grounds 77 NY2d 185 [1991], as

further refined below, approval of that settlement is warranted. 

Accordingly, we now reverse the order of the Supreme Court and

remand the matter for a hearing to determine the appropriate

amount of attorneys’ fees to be awarded to plaintiff’s counsel.

I. BACKGROUND OF THE CASE

On September 2, 2013, defendant Verizon Communications, Inc.

(Verizon) publicly announced that it had entered into a

definitive stock purchase agreement with Vodafone Group PLC

(Vodafone) to acquire Vodafone subsidiaries holding as their

principal assets a 45% interest in Cellco Partnership d/b/a

Verizon Wireless (Verizon Wireless) for a purchase price of

approximately $130 billion, consisting primarily of cash and
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Verizon common stock (the transaction), thereby effectively

altering the status of Verizon Wireless from that of a joint

venture of Verizon and Vodafone to that of a wholly owned

subsidiary of Verizon.

On September 5, 2013, plaintiff Natalie Gordon filed the

instant putative class action on behalf of herself and all of the

other holders of outstanding Verizon common stock, which, at that

time, exceeded 2.86 billion shares, naming Verizon and the

members of its board of directors as defendants.  In essence, the

original complaint alleged that Verizon’s board of directors had

breached its fiduciary duty to Verizon’s shareholders by causing

Verizon to pay an excessive price for Verizon Wireless stock in

the transaction.

On October 8, 2013, Verizon filed with the Securities and

Exchange Commission a preliminary proxy statement (PPS) setting

forth the background and terms of the transaction and certain

analyses performed by J.P. Morgan Securities LLC in connection

with the transaction.

On October 22, 2013, plaintiff filed an amended class action

complaint, in which additional claims were asserted alleging

breaches of fiduciary duty resulting from defendants’ failure to

disclose material information in the PPS concerning the

transaction.
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In November and December 2013, the parties engaged in

negotiations in an effort to resolve this litigation.  On

December 6, 2013, counsel for the parties reached an agreement in

principle to settle this action, with defendants agreeing to

disseminate to Verizon’s shareholders certain additional

disclosures and agreeing that for a period of three years

thereafter, in the event that Verizon were to engage in a

transaction involving the sale to a third party purchaser or

spin-off of assets of Verizon Wireless having a book value in

excess of $14.4 billion, Verizon would obtain a fairness opinion

from an independent financial advisor.  This agreement in

principle was memorialized in a memorandum of understanding

(MOU), subject to additional confirmatory discovery.

On December 10, 2013, pursuant to the MOU, Verizon filed a

definitive proxy statement (DPS) with the SEC to solicit

shareholders to vote in favor of the transaction and scheduled a

shareholder vote for January 28, 2014.  The DPS included a number

of supplemental disclosures not contained in the preliminary

proxy materials.  Some 99.8% of Verizon's shareholders voted to

approve the issuance of shares for the Company to acquire

Vodafone's 45% interest in Verizon Wireless on January 28, 2014.

Counsel for the parties then proceeded to negotiate the

terms of a stipulation of settlement, which terms included a
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requirement that for the following three years, any disposition

of greater than five percent of Verizon’s assets would require

the fairness opinion of an independent financial advisor.  The

stipulation of settlement also included an agreement that

defendants would not oppose any fee and expense application of

plaintiffs’ counsel not exceeding $2 million.  On July 21, 2014,

the parties filed a written stipulation of settlement with

Supreme Court.

On October 6, 2014, the motion court issued a scheduling

order which (1) preliminarily certified this action as a class

action, (2) preliminarily approved the settlement and (3)

scheduled a hearing to determine whether the settlement should

receive the final approval of the court as being “fair, adequate

and in the best interests of the class” (Rosenfeld v Bear Stearns

& Co., 237 AD2d 199, 199 [1st Dept 1997], lv dismissed 90 NY2d

888 [1997] lv denied 90 NY2d 811 [1997]).2

At the fairness hearing held before the motion court on

December 2, 2014, of Verizon’s approximately 2.25 million

shareholders at the time, only two objectors offered argument and

2 “Consistent with federal practice (cf. [Fed Rules Civ Pro
rule] 23[e][1][c]), New York courts customarily conduct a
fairness hearing, on notice, as part of the [settlement] approval
process.” (Vincent C. Alexander, Practice Commentaries,
McKinney’s Cons Laws of NY, Book 7B, CPLR C908:1 [citing this
Court’s decision in Colt]). 
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testimony in opposition to the settlement: Jonathan M. Crist,

Esq., whose attorney appeared on his behalf, and Gerald Walpin,

Esq., who testified on his own behalf.  Also testifying was

Professor Sean Griffith of Fordham University School of Law, an

expert proffered by counsel for objector Crist.  Professor

Griffith’s expert opinion was that fairness opinions involving

small asset sales, although not required to be publicly

disclosed, are routine and that the requirement of a fairness

opinion in this case would not provide any real benefit to

Verizon’s shareholders.

Following the hearing, on December 22, 2014, the motion

court issued an order in which it reversed its preliminary order

by declining to approve the settlement.  In doing so, the motion

court stated that it was moved by the “strong opposition to the

proposed settlement voiced by the objectors at the fairness

hearing and in their submissions . . . to take a second look at

the terms of the proposed settlement and more closely scrutinize

it” in order to determine “whether it truly is fair, adequate,

reasonable and in the best interest of class members.”  The

motion court examined four of the supplemental disclosures which

pertained to valuation and, the motion court reasoned, could

potentially materially enhance the disclosure contained in the

preliminary proxy statement.  These supplemental disclosures
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included: (1) a disclosure that the valuation of Omnitel, another

telecommunications company in which Verizon had an interest, was

the product of a negotiation between Verizon and Vodafone, (2)

the disclosure of details concerning the financial advisor's

comparable companies analysis, (3) further detail of the

financial advisor's comparable transactions analysis, and (4) the

tabular presentation of valuation ranges for Verizon corporate

and wireline3 assets based on FV/EBITDA multiples.  As to these

supplemental disclosures, the motion court concluded that they

“individually and collectively fail[ed] to materially enhance the

shareholders’ knowledge about the merger” and that “[t]hey

provide[d] no legally cognizable benefit to the shareholder

class, and cannot support a determination that the Settlement is

fair, adequate, reasonable and in the best interests of the class

members.” (Gordon v Verizon Communications, Inc., 2014 NY Slip Op

33367[U] [Sup Ct, NY County, Dec. 19, 2014], at **11-12).

Additionally, the motion court found that the corporate

governance aspect of the terms of the proposed settlement could

curtail Verizon’s directors’ flexibility in managing minimal

3 As of 2014, Verizon’s wireline services included voice,
data and video communications products, broadband video and data,
corporate networking, data center and cloud services, security
and managed network services and local and long distance voice
services.
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asset dispositions.  The motion court then denied approval of the

settlement and any award of attorney’s fees to plaintiff’s

counsel (id. at **13-15).4

On February 3, 2015, plaintiff filed a motion to renew

and/or reargue her motion for final approval of the settlement of

the class action, in support of which she proffered, for the

first time, the affidavit of her own expert, Professor Stephen J.

Lubben, Harvey Wiley Chair in Corporate Governance & Business

Ethics at Seton Hall University School of Law.  Plaintiff claimed

that Professor Lubben’s affidavit refuted Professor Griffith’s

opinion by stating that the fairness opinion requirement provided

a substantial benefit to the shareholders by requiring a

valuation analysis that would determine the fairness of the

transaction price.  Additionally, Professor Lubben dismissed as

speculative Professor’s Griffith’s view that the Verizon board of

directors would get a fairness opinion regardless of whether a

requirement for one is imposed.  On February 13, 2015, one of the

two objectors, Gerald Walpin, filed an affirmation in opposition

to the motion and a cross-motion for an award of attorney’s fees

and/or sanctions.  On February 19, 2015, plaintiff filed her

4 The motion court apparently likewise implicitly denied
plaintiff’s motion for class certification, as it referred to the
instant action as a “putative class action” in its decision.
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reply and objection to the cross motion.  On March 10, 2015,

objector Walpin filed a motion for leave to file a belated reply

in further support of his cross motion.  On July 31, 2015, the

renewal court denied both plaintiff’s motion and objector

Walpin’s motion for leave to file a reply.

II. DISCUSSION

A. The Role of Nonmonetary Settlements of Shareholder
Class Action Litigation in Promoting Sound Corporate
Governance in Mergers and Acquisitions

The rise of nonmonetary class action settlements began in

the 1980s and continued into the 1990s, when complaints of

corporate misconduct in the context of mergers and acquisitions

prompted calls for corporate governance reforms.  Often, the

perceived need for reform led to the commencement of litigation

as a means to address the misfeasance, which would result in

settlements with provisions for corporate governance reform or

other forms of equitable relief, such as additional disclosures

to shareholders in proxy statements, and would be accompanied by

an award of reasonable attorneys’ fees to shareholders’ counsel.

During this period, appellate courts, including this Court, often

approved such settlements, viewing them as a useful tool in

remedying corporate misfeasance (see e.g. Seinfeld v Robinson,

246 AD2d 291 [1st Dept 1998] [two related derivative actions

alleging corporate misconduct consolidated and resolved by
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settlement involving adoption of two corporate governance reforms

and an award of attorneys’ fees]; Rosenfeld, 237 AD2d at 199

[motion court properly approved “disclosure-only” nonmonetary

settlement and awarded attorney’s fees where class action

complaint sought primarily equitable relief]; Colt, 155 AD2d at

160-163 [class action brought on grounds that defendants had

breached their fiduciary duty by seeking to benefit themselves

financially as result of a merger; settlement approved but out-

of-state shareholder permitted to opt out of class action

settlement], mod 77 NY2d 185 [1991] [out-of-state shareholder

corporation may not opt out of class but is not bound by terms of

settlement to extent that corporation pursues its own action for

money damages]).

In the ensuing decades, however, the use of nonmonetary

settlements became increasingly disfavored.  Complaints arose

that the remedies of “disclosure-only” and other forms of non-

monetary settlements themselves proved problematic because they

provided minimal benefits either to shareholders or to their

corporations.  Both courts and commentators came to view the

shareholder class action in this context as a “merger tax” and as

a cottage industry for the plaintiffs’ class action bar, used to

force settlements of nonmeritorious suits and to generate

exorbitant attorneys’ fees, causing waste and abuse to the
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corporation and its shareholders.

The increasingly negative view of “disclosure-only” or other

forms of nonmonetary settlements was reflected in decisions of

courts in both Delaware and New York calling for drastic

curtailment of such class action suits, finding them to amount to

meritless lawsuits filed in order to raise a threat of enjoining

or delaying closure of the transaction, and thereby incentivizing

settlement (see e.g. Matter of Trulia, Inc. Stockholder Litig.,

129 A3d 884, 887 [Del Ch 2016] [holding that proposed

“disclosure-only” settlement was “not fair or reasonable because

none of the supplemental disclosures were material or even

helpful to Trulia’s stockholders” and noting that “scholars,

practitioners and members of the judiciary have expressed

[concerns] that these settlements rarely yield genuine benefits

for stockholders”]; Matter of Allied Healthcare Shareholder

Litig., 49 Misc 3d 1210(A), 2015 NY Slip Op 51552(U) [Sup Ct, NY

County Oct. 23, 2015] [“this proposed (‘disclosure-only’)

settlement offers nothing to the shareholders except that

attorneys they did not hire will receive a $375,000 fee and the

corporate officers who were accused of wrongdoing, will receive

general releases”]; City Trading Fund v Nye, 46 Misc 3d 1206[A]

[Sup Ct, NY County, 2015], at *13, *18-20 [holding that

disclosure-only settlement of shareholders’ class action should
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not be approved, reasoning that “(w)ithout the court serving as a

gatekeeper, plaintiffs who file such li(ti)gation will continue

to unjustifiably extract money from shareholders, who get no

benefit from the litigation but nonetheless end up paying two

sets of attorneys”], revd 144 AD3d 595 [Nov. 29, 2016] [judgment

dismissing action vacated, motion for preliminary approval of

settlement and preliminary certification of class granted, and

matter remanded for hearing to determine whether settlement

should be finally approved by the court and whether plaintiff’s

counsel should be awarded fees and expenses in the sum of

$500,000]).

Although some commentators have opined that recent

decisions, including Trulia, Allied Healthcare and the motion

court’s decision in City Trading Fund may signal the extinction

of “disclosure-only” settlements (see e.g. Britt K. Latham and

James P. Smith III, The Future of Disclosure-Only Settlements,

NYLJ, May 23, 2016, at 58), this conclusion may be premature.  In

City Trading Fund, this court reversed a motion court’s

determination that a proposed “disclosure-only” settlement should

not be approved, finding that the motion court’s determination

was premature where the additional disclosures to be made

pursuant to the proposed settlement in that case were “arguably

beneficial” to the shareholders. (City Trading Fund, 144 AD3d at
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595).  And, in a recent Delaware case, following a merger

approved by a nearly unanimous vote of the shareholders, the

court found that four additional disclosures made to the

shareholders prior to plaintiffs’ voluntary dismissal of their

class action “worked a modest benefit [to] the stockholders[,]”

justifying an award of attorney’s fees (see Matter of Xoom Corp.

Stockholder Litig., 2016 WL 4146425, at *4 [Del Ch Aug. 4,

2016]).5  Similarly, recent commentators have called for courts

to take a more balanced approach in evaluating non-monetary class

action settlements (see Mark Lebovitch and Jeroen van Kwawegen,

5 The settlement in Xoom involved the relinquishment of only
the personal claims of the plaintiffs, however, and not the
rights of the class of shareholders in general.  The Delaware
Chancery Court reasoned that under these circumstances, the
settlement need not provide a material benefit to the
shareholders and that a “helpful disclosure” to the shareholders
may be sufficient to justify an award of attorneys’ fees. (Xoom,
at *3).  We note that Delaware law also provides that the
Delaware Chancery Court has the discretion to grant class members
in shareholders’ class action the right to opt out of a class
action and to seek monetary damages where the relief sought is
primarily equitable in nature. (See Matter of Celera Shareholders
Litig., 59 A3d 418, 428, 435 [Del 2012] [citing Nottingham
Partners v Dana, 564 A2d 1089, 1101 (Del 1989)]). Similarly, our
Court of Appeals has held that a class member involved in a
nonmonetary class action settlement was not bound by the terms of
the settlement to the extent that it required class members to
relinquish their claims of money damages. (Colt, 77 NY2d at 187-
188, 198).  And the Delaware Supreme Court has affirmed the
approval of a shareholders’ class action settlement which
included opt-out rights for class members, even where the
approval was over objections that the benefit of the settlement
to the class members was de minimis. (MCA, Inc. v Matsushita
Elec. Indus. Co., Ltd., 785 A2d 625, 631, 640 [Del 2001], cert
denied 535 US 1017 [2002]).
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Of Babies and Bathwater: Deterring Frivolous Stockholder Suits

Without Closing the Courthouse Doors to Legitimate Claims, 40 Del

J Corp L 491, 499 [2016]; Sean Griffith, Correcting Corporate

Benefit: How to Fix Shareholder Litigation by Shifting the

Doctrine on Fees, 56 Boston Coll L Rev 1, 55 [2015]).

B. The Instant Litigation

1. Choice of Law

As a threshold matter, we address whether Delaware law or

New York law applies in this case, as respondent Verizon is a

Delaware corporation.  Where the parties have made an agreement

including an explicit choice-of-law clause and the chosen

jurisdiction bears a reasonable relationship to the parties or

the transaction in question, the courts will honor the parties’

choice (Welsbach Elec. Corp. v MasTec N. Am., Inc., 7 NY3d 624,

629 [2006]).  Here, the proposed settlement included a clause

stating that the settlement “shall be governed by and construed

in accordance with the laws of the State of New York,” and

Verizon’s principal office is located in New York.  Thus, the

parties have made a reasonable choice to apply New York law.

Accordingly, while the decisions of the Delaware courts provide

some guidance on the issues presented on this appeal, it is New

York law that governs our review of the nonmonetary settlement

presented here.
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2. The Parties’ Proposed Settlement

In its capacity as gatekeeper, a court conducting a

settlement review in a putative shareholders’ class action has a

responsibility to preserve the viability of those nonmonetary

settlements that prove to be beneficial to both shareholders and

corporations, while protecting against the problems with such

settlements recognized since Colt, in order to promote fairness

to all parties.  Such a review must begin by examining the

proposed settlement through the lens of each of the factors we

have articulated in our longstanding standard in Colt: the

likelihood of success, the extent of support from the parties,

the judgment of counsel, the presence of bargaining in good

faith, and the nature of the issues of law and fact.

With respect to the first Colt factor, the likelihood of success

on the merits, we have stated that courts are to weigh that

factor “against the . . . form of the relief offered in the

settlement” (Colt, 155 AD2d at 160).  Here, plaintiff withdrew

her claims for monetary damages upon recognizing that they would

be difficult to prove at trial.  It would be speculative, at

best, to assume that plaintiff could have obtained any more

helpful disclosures from Verizon by proceeding to trial.  The

negotiation process, however, provided certainty that plaintiff

would obtain at least some additional disclosures, as well as the
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corporate governance reform she sought.  Thus, this factor weighs

in favor of approval of the proposed settlement. 

With respect to the second Colt factor, the extent of

support from the parties for the proposed settlement, although

the notice of settlement and final approval was mailed to

approximately 2.25 million Verizon shareholders, only three

objections to the settlement were filed, all by attorney

stockholders, and fewer than 250 Verizon shareholders, or .01 per

cent, opted out of the settlement.  And on this appeal, neither

the parties nor the objectors have opposed the proposed

settlement.  Rather, their sole opposition is to the award of

attorneys’ fees.  Because the settlement had the overwhelming

support of Verizon shareholders, the second factor also weighs in

favor of the proposed settlement.

The third factor to be considered is the judgment of

counsel.  Here, the parties were represented by counsel who were

competent and experienced in the field of complex class action

litigation involving breach of fiduciary duties.  Thus, counsel

were equipped to assist their respective clients in making a

reasonable and informed judgment regarding the fairness of the

proposed settlement.  Thus, this factor also weighs in favor of

the proposed settlement. 

With regard to the fourth factor, the presence of bargaining
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in good faith, negotiations are presumed to have been conducted

at arm’s length and in good faith where there is no evidence to

the contrary (see Matter of Advanced Battery Tech., Inc. Sec.

Litig., 298 FRD 171, 179-180 [SD NY 2014]).  Here, there being no

evidence to the contrary, good faith bargaining between

petitioner and respondents in arriving at the settlement is

presumed, and this factor also weighs in favor of the settlement.

With respect to the fifth Colt factor, the nature of the

issues of law and fact, here, plaintiff has abandoned her claims

for monetary relief.  The remaining issue presented is whether

respondents breached their fiduciary duty by failing to make

adequate disclosures to the shareholders in the preliminary proxy

statement.  This issue was more expeditiously resolved by the

negotiated settlement process, in which the parties had the

opportunity to identify and agree upon the areas in which further

disclosure of information would be appropriate.  Indeed, a

settlement in principle on these issues was reached after two

months of discussion.  Thus, in this case, each of the five

factors set forth by this Court in Colt weighs in favor of the

proposed settlement.

This does not end the inquiry, however.  More than two

decades of mergers and acquisitions litigation following Colt

have been informative as to the need to curtail excesses not only
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on the part of corporate management, but also on the part of

overzealous litigating shareholders and their counsel. 

Accordingly, a revisiting of our five-factor Colt standard is

warranted in order to effect an appropriately balanced approach

to judicial review of proposed nonmonetary class action

settlements and provide further guidance to courts reviewing such

proposed settlements in the future.

An approach so informed must necessarily take into account

two additional factors.  First, as plaintiff argues, the agreed-

upon disclosures, corporate governance reforms and any other

forms of nonmonetary relief in a proposed settlement should be in

the best interests of all of the members of the putative class of

shareholders (see Colt, 77 NY2d at 195 [a judgment should

“benefit[] the class as a whole”]; Rosenfeld v Bear Stearns &

Co., Inc., 237 AD2d at 199 [“The IAS court properly approved as

fair, adequate and in the best interests of the class a

[nonmonetary] settlement”]).  And second, the proposed settlement

should be in the best interest of the corporation (see Maher v

Zapata Corp., 714 F2d 436, 466 [5th Cir 1983] [“a settlement may

fairly, reasonably, and adequately serve the best interest of a

corporation . . . even though no direct monetary benefits are

paid by the defendants to the corporation”]) and should not be

merely a vehicle for the generation of fees for plaintiff’s or
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class counsel.  Accordingly, we now refine our Colt standard of

review to add to the five established factors to be used by

courts to ensure appropriate evaluation of proposed nonmonetary

settlements of class action suits these two additional criteria:

whether the proposed settlement is in the best interests of the

putative settlement class as a whole, and whether the settlement

is in the best interest of the corporation.

Application of the sixth factor of our enhanced standard,

whether the proposed settlement is in the best interests of the

putative settlement class as a whole, requires a review of

whether the key aspects of the proposed settlement would benefit

the Verizon shareholders.  Here, such a review reveals that due

to the intervention of plaintiff, supplemental disclosures to

Verizon shareholders were made in four categories.

As to the first category of supplemental disclosures, the

valuation of the Omnitel interest, the Verizon shareholders were

informed of the names of all three of the investment advisors

that valued that interest, eliminating any speculation by

shareholders as to the source of the valuation analysis, i.e.,

whether the valuation analysis was performed by investment

advisors or was the result of a self-serving valuation by Verizon

management.  This disclosure was of some benefit to the

shareholders.
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With regard to the second category, disclosures pertaining

to the comparable companies analysis, the disclosure of factors

considered by a financial advisor in including or excluding

companies in that analysis allowed the Verizon shareholders to

assess whether ATT’s exclusion from that analysis provided some

benefit to the shareholders (see West Palm Beach Police Pension

Fund v Gottdiener, 2014 NY Slip Op 32777[U], **5 [Sup Ct, NY

County 2014] [settlement approved where disclosure included

“factors considered by the financial advisor in including or

excluding companies in the Selected Companies Analysis”]).

Third, the provision of further detail as to the financial

advisor’s use of operating and financial metrics in its

comparable transactions analysis likewise provided some benefit

to the shareholders (see id., citing Bhat v Global Defense Tech.

& Sys., Inc., No. 6269-CS, at 12 [2011 Del Ch LEXIS 216] [Del Ch

Sept 8, 2011] [Strine, Chancellor] [approving settlement where

disclosures were made of information regarding the precedent

transactions analysis, which disclosures were found to be

beneficial to shareholders]).

Finally, the tabular presentation of premiums paid in

precedent minority buy-in transactions distilled a series of

complex transactions into a more accessible format, and thereby

provided some additional benefit for shareholders, albeit minimal
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in nature.

The most beneficial aspect of the proposed settlement to the

shareholders, however, was its inclusion of a fairness opinion

requirement, mandating that in the event that Verizon engages in

a transaction involving the sale or spin-off of assets of Verizon

Wireless having a book value of in excess of $14.4 billion,

Verizon would obtain a fairness opinion from an independent

financial advisor, or, in the case of a spin-off, financial

advice from an independent financial advisor.  This prospective

corporate governance reform provided a benefit to Verizon

shareholders in mandating an independent valuation, without

restricting the flexibility of directors in making a pricing

determination.

Our decision in Seinfeld v Robinson (246 AD2d 291 [1st Dept

1998]), underscores the significance of corporate governance

reforms in assessing whether a proposed settlement is in the best

interests of the shareholders and merits approval.  In Seinfeld,

we evaluated a proposed settlement of two consolidated

shareholders’ derivative actions alleging corporate misconduct,

which proposed settlement called for the adoption of two

corporate governance reform resolutions in the wake of a

corporate scandal involving the hiring of an outside investigator

to gather evidence in an attempt to discredit a competing
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investment banker (Seinfeld, 246 AD2d at 293).  One of the

resolutions required approval by the corporation’s general

counsel of the hiring of any outside investigators if the cost

were to exceed $150,000 and confirmation from any such hired

investigators that they have read and will follow the

corporation’s code of conduct (id.).  The second resolution

provided that for four years the corporation would not acquire

more than 50% of any investment-banking business unless it was

approved by a majority of the outside directors (id. at 293-294). 

This Court reversed so much of the order as denied the

plaintiffs’ application for attorney’s fees, reasoning that

corporate governance reforms included in the settlement

constituted a sufficient, albeit nonmonetary, benefit to the

shareholders to warrant not only the motion court’s approval of

the settlement, which was unchallenged on appeal, but also an

award of attorneys’ fees to shareholders’ counsel (Seinfeld, 248

AD2d at 297, 300).  In Seinfeld, this Court stated that although

the benefits conferred on the shareholders were contingent upon

occurrences unlikely to recur, “it [was] neither gratuitous nor

futile for concerned shareholders to establish a policy

specifically tailored to stifle” their recurrence (id. at 298).

Similarly, here, as in Seinfeld, although the corporate

governance reform of imposing a fairness opinion requirement is
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contingent upon Verizon’s engagement in a transaction involving

the sale of Verizon Wireless assets valued in excess of $14.4

billion, having such a corporate governance reform in place to

safeguard the valuation of corporate assets in the event of such

a sale constitutes a sufficient benefit to the putative class of

shareholders as a whole to warrant approval of the proposed

settlement in this case, under the circumstances presented6 (see

Colt, 77 NY2d at 195; Rosenfeld v Bear Stearns & Co., Inc., 237

AD2d at 200).

To ensure fairness, our seventh factor requires the

reviewing court to examine whether the proposed settlement is in

the best interest of the corporation, recognizing that the lack

of a monetary or quantifiable benefit to the corporation does not

necessarily preclude such a finding (see Maher v Zapata Corp.,

714 F2d at 466-467).  Again, the proposed settlement would

resolve the issues in this case in a manner that would reflect

Verizon’s direct input into the nature and breadth of the

additional disclosures to be made and the corporate governance

6 It is of no moment that Seinfeld involved a shareholders’
derivative action while the instant case is a putative class
action.  “The form of suit is not a deciding factor; rather, the
question to be determined is whether a plaintiff, in bringing a
suit either individually or representatively, has conferred a
benefit on others” (Goodrich v E.F. Hutton Group, Inc., 681 A2d
1039, 1044 n 5 [Del 1996], quoting Tandycrafts, Inc. v Initio
Partners, 562 A2d 1162, 1166 [Del 1989] [other internal citation
omitted]).
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reform to be included as part of the proposed settlement.  And,

by agreeing to the settlement, Verizon avoided having to incur

the additional legal fees and expenses of a trial.

Viewing in totality the five established Colt factors and

the two factors we now add to refine our standard, we find that

the proposed settlement meets the enhanced standard we announce

here.

In comparison to our new standard, on the subject of the

factors to be considered in determining whether a class action

settlement merits approval, the Delaware Chancery Court has

stated:

“Although Delaware has long favored the
voluntary settlement of litigation, the
fiduciary character of a class action
requires the Court to independently examine
the fairness of a class action settlement
before approving it.  Approval of a class
action settlement requires more than a
cursory scrutiny by the court of the issues
presented.  The Court must exercise its own
judgment to determine whether the settlement
is reasonable and intrinsically fair.  In
doing so, the Court evaluates not only the
claim, possible defenses, and obstacles to
its successful prosecution, but also the
reasonableness of the give and the get, or
what the class members receive in exchange
for ending the litigation”

(Matter of Trulia, Inc. Stockholder Litig., 129 A3d 884, 890-891

[Del Ch 2016] [internal quotation marks omitted]).  As cases such

as Colt demonstrate, New York courts, like their Delaware

26



counterparts, independently examine class action settlements

before approving them, using comparable standards.  The Colt

factors of “likelihood of success on the merits” and “the nature

of the issues of law and fact” are comparable to the “claim,

possible defenses, and obstacles” factors in Trulia, and “the

reasonableness of the ‘give’ and ‘get’ or what class members

receive in exchange for ending the litigation” is covered by the

“best interests of the settlement class as a whole” factor we now

add to that standard.  The addition of that factor to the

standard, together with the “best interests of the corporation”

factor, assures an appropriately balanced standard of review.

Two cases respondent Crist urges this Court to consider do

not support his position.  As stated above, the decision of the

motion court in City Trading Fund v Nye (46 Misc 3d 1206[A], 2015

NY Slip Op 50008[U] [Sup Ct, NY County 2015]), has been reversed

by this Court (144 AD3d 595 [2016]), and, in any case, relying on

Delaware law, focused primarily upon the materiality of the

disclosures, rather than application of the Colt standard.

This case is distinguishable from the other case upon which

respondent Crist relies, Matter of Allied Healthcare Shareholder

Litig. (49 Misc 3d 1210[A], 2015 NY Slip Op 51552[U] [Sup Ct, NY

County Oct. 23, 2015]).  In Allied Healthcare, the court, in

rejecting the proposed settlement, similarly omitted any analysis
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employing our Colt standard.  Rather, the Allied Healthcare

court, citing only the motion court’s decision in City Trading

Fund and the decision of the motion court in this case, rejected

the proposed settlement on the ground that it offered no benefit

to the shareholders (id. at *2) and that the additional

disclosures to be made pursuant to the proposed settlement could

not be “characterized as significant nor would the failure to

make any of the additional disclosures have resulted in this

Court issuing a preliminary injunction to prevent or delay the

merger” (id. at *1).  Here, for the reasons stated above, the

additional disclosures provided some benefit to the shareholders,

however.

Likewise, the motion court’s analysis in this case failed to

include all five factors of our established Colt standard. 

Furthermore, in invoking the materiality standard, the motion

court here, as did the City Trading Fund motion court, relied

upon Delaware law.  The view of the motion court in this case

that additional information provided to shareholders in a

disclosure must contradict what has been previously disclosed in

order for the disclosure to be material is not supported by New

York law, however.

Additionally, the motion court’s concern that the mandatory

fairness opinion requirement may operate to curtail Verizon
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directors’ flexibility and ability to employ their collective

bargaining experience is, at best, speculative.  The provision

was acceptable to Verizon and its management.

Finally, the motion court also expressed concern that

approval of the settlement would amount to approval of an

unwarranted release of Verizon’s corporate officers and directors

from all monetary claims from the entire class of Verizon’s

shareholders.  The shareholders had the right to seek exclusion

from the settlement to the extent necessary to preserve their

monetary claims, however.  Moreover, only two objectors appeared

at the hearing, not any of the other shareholders, and those two

objectors are not now objecting to the settlement.  Thus, none of

the shareholders was divested of his or her rights.

With respect to the view expressed in the concurrence that 

this Court should not add new factors to a long-established

legal standard without affording the parties an opportunity to

brief these matters, this Court is under no such obligation. 

Moreover, to insist on a briefing whenever this Court is

contemplating a refinement of a common-law standard is

inconsistent with longstanding principles governing the

unfettered duty of the courts to articulate and to refine the

common law in those cases where the Court deems it necessary to

do so.  “It is emphatically the province and duty of the [courts]
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to say what the law is” (Marbury v Madison, 5 US [1 Cranch] 137,

177 [1803]).  As our Court of Appeals has stated, “[W]hile

legislative bodies have the power to change old rules of law,

nevertheless, when they fail to act, it is the duty of the court

to bring the law into accordance with present day standards of

wisdom and justice rather than ‘with some outworn and antiquated

rule of the past’” (Woods v Lancet, 303 NY 349, 355 [1951],

quoting Funk v United States, 290 US 371, 382 [1933]).

As explained by the Honorable Benjamin N. Cardozo, who was

then serving as an Associate Judge of our Court of Appeals, “The

common law does not work from pre-established 

truths . . . . ‘The rules and principles of case law have never

been treated as final truths, but as working hypotheses,

continually retested in those great laboratories of the law, the

courts of justice’” (Benjamin N. Cardozo, The Nature Of The

Judicial Process, at 22-23 [Yale University Press 1921, reprinted

by Kessenger Publishing], quoting Munroe Smith, Jurisprudence at

21 [Columbia University Press 1909]).

The cases cited by the concurrence, on the other hand, do

not address the Court’s ability to develop the law on an appeal

where, as here, the issue has been fully briefed and the 

standard applied by the nisi prius court has been challenged, but

instead concern the failure of the parties to brief and thus
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preserve an issue for appeal.  Those cases are, therefore,

inapposite (see Pullman v Silverman, 28 NY3d 1060 [2016]; Matter

of Rossi v New York City Dept. of Parks & Recreation, 127 AD3d

463, 478 [Tom, J.P., dissenting in 

part]).

Furthermore, the concurrence fails to acknowledge that the

sixth factor of our refined standard -- whether the settlement

benefits the class as a whole -- has already been established by 

the Court of Appeals as a benchmark by which nonmonetary

settlements are to be evaluated, subsequent to this Court’s

announcement of the five-part Colt standard (see Colt, 77 NY2d 

at 195).

Because the Colt standard has not been revisited in 25

years, and given the changing circumstances and concerns

surrounding nonmonetary settlements of class actions during

that time, this case, which raises the issue of whether a proper

standard of review of a nonmonetary class action settlement was

applied by a nisi prius court, is precisely the kind of case in

which this Court must fulfill its duty to refine our common law

standard of review to address present day concerns.

For the foregoing reasons, we conclude that, upon

application of our established Colt criteria as enhanced by the

additional factors included in our refined standard, approval of
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the proposed settlement is warranted.

3. Attorneys’ Fees

As previously noted, objectors Crist and Walpin have

challenged the fee award to plaintiff’s counsel set forth in the

settlement agreement.  We have concluded, however, that the

benefits to Verizon’s shareholders achieved by plaintiff’s

counsel were sufficient to warrant an award of attorneys’ fees.

Where a challenge is made to the award of attorneys’ fees

which has been designated in an agreement of settlement of a

shareholders’ action, the matter should be “addressed to the

discretion of the Court in the exercise of its equitable powers”

(Seinfeld v Robinson, 246 AD2d at 300 [internal quotation marks

omitted]).

In making that determination, the motion court should

consider the following well-established factors: the time and

labor required; the difficulty of the questions involved; the

skill required to handle the issues presented; the experience,

ability and reputation of counsel; the proposed amount of fees;

the benefit resulting to the putative class from the services;

the customary fee charged for similar services; the contingency

or certainty of compensation; the results obtained; and the

responsibility involved (Matter of Freeman, 34 NY2d 1, 9 [1974]).
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The court should also consider the stage of the litigation

at which the settlement occurred (Xoom, at *5).  In this case,

the stipulation of settlement was filed on July 21, 2014, nearly

eleven months after the merger was announced and plaintiff’s suit

was commenced in early September 2013.  The parties began

negotiations in November 2013 and reached an agreement in

principle in December 2013, resulting in the filing of the

definitive proxy statement (DPS) on December 10, 2013 which

included the additional disclosures and corporate governance

reform provision.  On January 28, 2014, following the filing and

mailing of the DPS, 99.8% of Verizon’s shareholders voted to

approve the merger transaction.  And subsequent to the filing of

the stipulation of settlement, out of 2.25 million Verizon

shareholders, only 3 shareholders filed objections to the

settlement, only 2 of those objectors appeared at the December 2,

2014 fairness hearing and fewer than 250 Verizon shareholders

opted out of the settlement.

As we observed in Seinfeld, there have been “a significant

number of cases where courts have termed the benefits of the

derivative litigation before them to be ‘scant,’ ‘slight,’

‘modest,’ or even ‘minimal,’ and have nevertheless granted

attorneys’ fees, albeit fees largely reduced from the sums

demanded” (Seinfeld v Robinson, 246 AD2d at 297).  The fact that
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this litigation is in the form of a putative class action suit

and not derivative litigation, such as in Seinfeld, has no

bearing on the principle that a settlement court should have

discretion to award attorney’s fees in an amount commensurate

with the degree of benefit obtained by the class as a result of

the litigation (see n 6, supra).  Thus, we conclude that this

matter should be remanded to the motion court for a determination

of the appropriate amount to be awarded.

Accordingly, the order of the Supreme Court, New York County

(Melvin L. Schweitzer, J.), entered December 22, 2014, which, to

the extent appealed from as limited by the briefs, denied

plaintiffs’ motion for final approval of a proposed settlement,

should be reversed, on the law, the facts, and in the exercise of

discretion, without costs, the motion granted, the proposed

settlement approved, and the matter remanded for further

proceedings consistent herewith.  The appeal from the order of

the same court (Anil Singh, J.), entered August 3, 2015, which,

to the extent appealed from, denied plaintiff’s motion to renew,

should be dismissed, without costs, as academic.

All concur except Moskowitz, J. who

concurs in a separate Opinion.
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MOSKOWITZ, J. (concurring)

I believe that the majority goes much further than is

necessary to determine this appeal, purporting to set forth a new

seven-part test to enhance the one established in Matter of Colt

Indus. Shareholders Litig. (Woodrow v Colt Indus.) (155 AD2d 154,

160 [1st Dept 1990]), mod on other grounds 77 NY2d 185 [1991]).

But no party to this appeal took issue with the existing Colt

test, and therefore, neither party has had a chance to address

this purported new standard.  And even putting aside the fact

that neither party has briefed the matter, we need not adopt a

new standard to determine the issues before us, as the trial

court considered only one of the five existing Colt factors

before declining to approve the settlement (RSB Bedford Assoc.,

LLC v Ricky's Williamsburg, Inc., 91 AD3d 16, 22 [1st Dept

2011][unnecessary to reach issue that is irrelevant under the

contracts at issue in the action]).

As we have held, a court should approve the proposed

settlement of a class action under CPLR 908 where the settlement

is “fair, adequate, and in the best interests of the class”

(Rosenfeld v Bear Stearns & Co., 237 AD2d 199, 199 [1st Dept

1997], appeal dismissed 90 NY2d 888 [1997], lv denied 90 NY2d 811

[1997]).  CPLR 908 itself is silent on the factors to be
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considered in approving a class action settlement.  As the

majority notes, however, in reviewing a proposed class action

settlement to determine whether it is in the class members’ best

interests, a court should consider “[1] the likelihood of

success, [2] the extent of support from the parties, [3] the

judgment of counsel, [4] the presence of bargaining in good

faith, and [5] the nature of the issues of law and fact” (Colt,

155 AD2d at 160).  To these already-existing factors, the

majority proposes adding two new ones: “whether the proposed

settlement is in the best interests of the putative settlement

class as a whole, and whether the settlement is in the best

interest of the corporation.”

As I have noted above, however, no party to this appeal has

argued that the existing five-factor Colt test is inadequate to 

the task of evaluating a class action settlement.  For one thing,

no party maintains on appeal that a court considering approval of

a proposed class action settlement should consider whether the

settlement is in the corporation’s best interests.  In my view,

this Court should not add a new factor to a long-established test

without giving the parties the opportunity to brief the matter

(see e.g. Pullman v Silverman, 28 NY3d 1060 * 4n [2016, Fahey,

J., concurring] [noting that Court declines to address a matter

that the parties did not brief]; see also Matter of Rossi v New
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York City Dept. of Parks & Recreation, 127 AD3d 463, 478 [1st

Dept 2015, Tom, J., dissenting]).

Further, plaintiff argues on her appeal not that the trial

court should have considered factors in addition to the five set

forth in Colt, but that the trial court “focused solely on the

benefits conferred on the settlement class as a whole.”  But in

her opening brief, plaintiff appears to conflate the factors in

Colt with the overarching requirement, set forth in Rosenfeld,

that the settlement be “fair, reasonable and in the best

interests of the class.”  Not only is this requirement not a

factor in the Colt test, but it is already subsumed in the

relevant case law such as Rosenfeld (see also Klein v Robert’s

Am. Gourmet Food, Inc., 28 AD3d 63, 73 [2d Dept 2006]).1  

Thus, I part ways with the majority on its conclusion that

we should analyze the proposed class settlement under a new

seven-factor test.  Rather, I believe that we should approve the

proposed class settlement under the rubric of the existing five-

factor Colt test, as the proposed settlement under that test is

fair, adequate, and in the class members’ best interest (see

1 Plaintiff appears to concede in her reply brief that the
five factors relevant to deciding the propriety of a proposed
class action settlement are “[i] the likelihood of success, [ii]
the extent of support from the parties, [iii] the judgment of
counsel, [iv] the presence of bargaining in good faith, and [v]
the nature of the issues of law and fact[.]”
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Rosenfeld, 237 AD2d at 199).  However, I agree with the majority

that we should remand the matter to the trial court for

determination of the proper attorneys’ fees.

THIS CONSTITUTES THE DECISION AND ORDER

OF THE SUPREME COURT, APPELLATE DIVISION, FIRST DEPARTMENT.

ENTERED:  FEBRUARY 2, 2017

_______________________

CLERK
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