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2004-08271 DECISION & ORDER

A.F.C. Enterprises, Inc., respondent, v New York
City School Construction Authority, etc., appellant.

(Index No. 15956/96)

 

MichaelA. Cardozo, CorporationCounsel, New York, N.Y. (Francis F. Caputo, John
G. Epstein, Brett B. Theis, and Karen M. Griffin of counsel), for appellant.

Ingram Yuzek Gainen Carroll & Bertolotti, LLP, New York, N.Y. (Mark E. Klein
and Robin F. Singer of counsel), for respondent.

In an action, inter alia, to recover damages for breach of contract, the defendant
appeals, as limited by its brief, from so much of an order of the Supreme Court, Queens County
(Elliot, J.), dated August 27, 2004, as denied those branches of its motion which were to dismiss the
complaint pursuant to CPLR 3126 and to impose monetary sanctions on the plaintiff, and to
disqualify the plaintiff’s attorney.

ORDERED that the appeal from so much of the order as denied that branch of the
motion which was to dismiss the complaint and to impose monetary sanctions on the plaintiff is
dismissed, as that portion of the order was superseded by an order of the same court dated September
9, 2005, made upon renewal (see A.F.C. Enterprises v New York City School Constr. Auth.,  
AD3d  [Appellate Division Docket No. 2005-09207, decided herewith]); and it is further,

ORDERED that the order is affirmed insofar as reviewed, with costs. 
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The Supreme Court providently exercised its discretion in denying that branch of the
defendant’s motion which was to disqualify the plaintiff’s attorney because of an alleged conflict of
interest.  Since the defendant is neither a present nor a former client of the subject attorneys, it has
no standing to seek disqualification based on conflict of interest (see Rowley v Waterfront Airways,
113 AD2d 926; Ogilvie v McDonald’s Corp., 294 AD2d 550; Matter of Epstein, 255 AD2d 582,
583; Vanarthros v St. Francis Hosp., 234 AD2d 450).

FLORIO, J.P., KRAUSMAN, LUCIANO and SKELOS, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


