Supreme Court of the State of New York
Appellate Bivision: Second Judicial Department

D12219
Clcb
AD3d Argued - September 7, 2006
ANITA R. FLORIO, J.P.
GABRIEL M. KRAUSMAN
DANIEL F. LUCIANO
PETER B. SKELOS, JJ.
2005-09207 DECISION & ORDER

A F.C. Enterprises, Inc., respondent, v New York
City School Construction Authority, etc., appellant.

(Index No. 15956/96)

Michael A. Cardozo, Corporation Counsel, New York, N.Y. (Francis F. Caputo,
Brett B. Theis, and Karen M. Griffin of counsel), for appellant.

Ingram, Yuzek, Gainen, Carroll & Bertolotti, LLP, New York, N.Y. (Mark E. Klein
and Robin F. Singer of counsel), for respondent.

In an action, inter alia, to recover damages for breach of contract, the defendant
appeals, as limited by its brief, from so much of an order of the Supreme Court, Queens County
(Elliot, J.), dated September 9, 2005, as, upon renewal, adhered to its prior determination denying
those branches of the defendant’s motion which were to dismiss the complaint pursuant to CPLR
3126 and to impose monetary sanctions.

ORDERED that the order is affirmed insofar as appealed from, with costs.

Actions should be resolved on their merits whenever possible, and the drastic remedy
of the striking of a pleading should not be employed without a “clear showing that the failure to
comply with discovery demands is willful, contumacious, or in bad faith” (Espinal v City of New
York, 264 AD2d 806; see Byrne v City of New York, 301 AD2d 489, 490; Bach v City of New York,
304 AD2d 686; Payne v Rouse Corp., 269 AD2d 510). The Supreme Court properly declined to
dismiss the complaint, finding that the plaintiff substantially complied with outstanding discovery
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requests and that its conduct was not willful, contumacious, or in bad faith (see Bach v City of New
York, supra; Byrne v City of New York, supra; Vancott v Great Atl. & Pac. Tea Co.,271 AD2d 438).
For the same reasons, monetary sanctions were not warranted.

FLORIO, J.P., KRAUSMAN, LUCIANO and SKELOS, JJ., concur.
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