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2005-02286 DECISION & ORDER

Enite M. Toussaint, et al., appellants, v
Ferrara Bros. Cement Mixer, et al., respondents.

(Index No. 21337/01)

 

Rubenstein & Rynecki, Brooklyn, N.Y. (Paul R. Cordella of counsel), for appellants.

Goldberg & Associates, New York, N.Y. (Daniel J. Fox of counsel), for respondents
Ferrara Bros. Cement Mixer and Nicola Rana.

Biedermann, Hoenig & Ruff, P.C., New York, N.Y. (Peter W. Beadle of counsel), for
respondent Judlau Contracting, Inc.

In an action to recover damages for personal injuries, etc., the plaintiffs appeal, as
limited by their brief, from so much of an order of the Supreme Court, Kings County (Ruchelsman,
J.), dated January 24, 2005, as granted that branch of the motion of the defendants Ferrara Bros.
Cement Mixer and Nicola Rana which was for summary judgment dismissing the complaint insofar
as asserted against them and granted the separate motion of the defendant Judlau Contracting, Inc.,
which was for summary judgment dismissing the complaint insofar as asserted against it.

ORDERED that the order is affirmed insofar as appealed from, with one bill of costs
payable to the defendants appearing separately and filing separate briefs.

The injured plaintiff was riding as a passenger in a vehicle which collided with a
stationary cement mixer owned by the defendant Ferrara Bros. Cement Mixer (hereinafter Ferrara),
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and operated by the defendant Nicola Rana.  Ferrara and Rana made a prima facie showing of
entitlement to judgment as a matter of law (see Alvarez v Prospect Hosp., 68 NY2d 320; Dileo v
Greenstein, 281 AD2d 586). A rear-end collision with a stopped vehicle establishes, prima facie, that
the driver of the moving vehicle was negligent and imposes a duty on him or her to explain how the
accident happened (id.). In opposition to the motion, the plaintiffs failed to raise a triable issue of
fact. In particular, the unsworn accident report which the plaintiffs submitted in opposition to the
motion was incompetent inadmissible hearsay (see Daliendo v Johnson, 147 AD2d 312, 321). Even
if this report could be qualified as a business record, there is no foundation in the record to support
its admissibility (see CPLR 4518[a]).

Moreover, the defendant Judlau Contracting, Inc., which allegedly employed a flag
person at the site where the collision occurred, also made a prima facie showing of entitlement to
judgment as a matter of law (see Alvarez v Prospect Hosp., 68 NY2d 320).  In opposition, the
plaintiffs failed to raise a triable issue of fact.

The plaintiffs’ remaining contention is without merit.

MILLER, J.P., CRANE, SANTUCCI and LUCIANO, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


