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2005-08749 DECISION & ORDER

In the Matter of Gabrielle M. (Anonymous), appellant;
Corporation Counsel, respondent.

(Index No. E-32325-04)

 

Bahn Herzfeld & Multer, LLP, New York, N.Y. (Richard L. Herzfeld of counsel), for
appellant.

Michael A. Cardozo, Corporation Counsel, New York, N.Y. (Kristin M. Helmers and
Norman Corenthal of counsel), respondent pro se.

Ina juvenile delinquencyproceeding pursuant to FamilyCourt Act article 3, the appeal
is from an order of disposition of the Family Court, Kings County (Spodek, J.), dated August 1,
2005, which, upon a fact-finding order of the same court (O’Donoghue, J.) dated April 4, 2005, made
after a hearing, finding that the appellant had committed acts which, if committed by an adult, would
have constituted the crimes of assault in the second degree (three counts) and criminal possession of
a weapon in the fourth degree, adjudged her to be a juvenile delinquent and placed her with the Office
of Children and Family Services for a period of 18 months. The appeal brings up for review the fact-
finding order dated April 4, 2005.

ORDERED that the order of disposition is affirmed, without costs or disbursements.

The appellant’s challenge to the form of the court’s fact-finding order is unpreserved
for appellate review (see Matter of Stevon H., 2 AD3d 230; Matter of Tukayra W., 309 AD2d 623).
In any event, the Family Court was not required to specifically state that the justification defense was
disproven beyond a reasonable doubt (see Family Court Act § 345.1). 
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Furthermore, the defense of justificationwas disproven by overwhelming evidence (see
People v DiGuglielmo, 258 AD2d 591).  Two teachers testified at the fact-finding hearing that the
appellant, during a confrontation with another student, went outside the classroom and came back
in, whereupon she picked up the scissors and swung at the fellow student while shouting “I’m going
to kill you.”

Under the facts of this case, the Family Court should have drawn a negative inference
from the failure of the Presentment Agency to call the appellant’s intended victim as a witness (see
People v Brown, 4 AD3d 790). However, the error was harmless (see People Govan, 288 AD2d
235).

RITTER, J.P., GOLDSTEIN, RIVERA and SPOLZINO, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


