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2005-05398 DECISION & JUDGMENT

In the Matter of Village of Port Chester, petitioner,
v Thomas Ayotte, etc., et al., respondents.

(Index No. 2844/05)

 

Thacher Proffitt & Wood, LLP, White Plains, N.Y. (Darius P. Chafizadeh and Kevin
J. Plunkett of counsel), for petitioner.

Eliot Spitzer, Attorney-General, New York, N.Y. (Robert H. Easton and ShaifaliPuri
of counsel), for respondents Thomas Ayotte, Thomas Maul, and State of New York
Office of Mental Retardation and Developmental Disabilities.

Moritt, Hock, Hamroff & Horowitz, LLP, Garden City, N.Y. (Robert L. Schonfeld
of counsel), for respondent YAI/National Institute for People with Disabilities.

Proceeding pursuant to CPLR article 78 to review a determination of Thomas Maul,
Commissioner of the State of New York Office of Mental Retardation and Developmental
Disabilities, dated February 3, 2005, which, after a hearing, rejected the petitioner’s objection to the
establishment of a community residential facility for the developmentally disabled in the Village of
Port Chester.

ADJUDGED that the determination is confirmed, the petition is denied, and the
proceeding is dismissed on the merits, with one bill of costs to the respondents appearing separately
and filing separate briefs.
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The determination of the respondent, Thomas Maul, Commissioner of the State of
New York Office of Mental Retardation and Developmental Disabilities, is supported by substantial
evidence (see MentalHygiene Law § 41.34[c][5]; Matter of Village of Wappingers Falls v Maul, 306
AD2d 416; Matter of Silberman v New York State Off. of Mental Retardation & Dev. Disabilities,
302 AD2d 599). The petitioner failed to meet its burden of adducing clear and convincing evidence
that the establishment of the subject community residential facility would result in an
overconcentration of the same or similar facilities so as to substantially alter the nature and character
of the area (see Matter of Town of Mt. Pleasant v Toulon, 292 AD2d 615; Matter of Incorporated
Vil. of Westbury v Maul, 263 AD2d 508; Matter of Town of Oyster Bay v Maul, 247 AD2d 545).

SCHMIDT, J.P., ADAMS, DILLON and COVELLO, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


