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2006-04676 DECISION & ORDER

The People, etc., appellant, 
v Carmine Graziano, respondent.

(Ind. No. 1828/05)

 

Kathleen M. Rice, District Attorney, Mineola, N.Y. (Margaret E. Mainusch, Joseph
P. Dompkowski, Laurie K. Spinella, and Peter Weinstein of counsel), for appellant.

Richard J. Barbuto, Babylon, N.Y., for respondent.

Appealby the People fromso much of an order of the Supreme Court, Nassau County
(La Pera, J.), dated May 5, 2006, as granted that branch of the defendant’s omnibus motion which
was to dismiss count one of the indictment charging the defendant with enterprise corruption on the
ground that the evidence presented to the grand jury was legally insufficient.

ORDERED that the order is reversed insofar as appealed from, on the law, that branch
of the defendant’s motion which was to dismiss count one of the indictment is denied, and count one
of the indictment is reinstated.

The respondent was indicted for enterprise corruption, promoting gambling in the first
degree, possession of gambling records in the first degree, and conspiracy in the fifth degree in
connection with his alleged participation in an unlawful gambling enterprise in Nassau County and
elsewhere. The defendant moved to dismiss the indictment on the ground that the evidence was
legally insufficient. The Supreme Court granted that branch of the motion which was to dismiss
count one of the indictment charging enterprise corruption and otherwise denied the motion.
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The evidence presented to the grand jury, viewed in a light most favorable to the
prosecution, was sufficient to support the charge of enterprise corruption (see People v Jensen, 86
NY2d 248, 251; People v Jennings, 69 NY2d 103, 114; Penal Law § 460.20[1][a]). Contrary to the
Supreme Court’s finding, the evidence established that the defendant was associated with a criminal
enterprise that had “a continuity of existence, structure and criminal purpose beyond the scope of
individualcriminal incidents” (PenalLaw § 460.10[3]). Accordingly, the defendant’s omnibus motion
should have been denied in its entirety.

SCHMIDT, J.P., ADAMS, SKELOS and COVELLO, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


