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2005-05167 DECISION & ORDER

Nicholas Mansfield, respondent, v 
Salvador Dolcemascolo, et al., appellants
(and a third-party action).

(Index No. 10690/03)

 

Steven G. Fauth (Max W. Gershweir, New York, N.Y. [Jennifer B. Ettenger] of
counsel), for appellants.

Jeffrey A. Aronsky, P.C., New York, N.Y., for respondent.

William Ricigliano, P.C., New York, N.Y. (Thomas Torto and Jason Levine of
counsel), for third-party defendant U Bar, LLC.

In an action to recover damages for personal injuries, the defendants appeal, as limited
by their reply brief, from so much of an order of the Supreme Court, Kings County (Bunyan, J.),
dated May 11, 2005, as denied that branch of their motion which was for summary judgment
dismissing the complaint.

ORDERED that the order is reversed insofar as appealed from, on the law, with costs,
and that branch of the motion which was for summary judgment dismissing the complaint is granted.

This matter arises from the plaintiff’s fall in a stairway on premises owned by the
defendants and operated as a bar and restaurant by the third-party defendant, U Bar, LLC.  The
stairway was accessible through an opening in the floor behind the bar and descended to the
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building’s basement. The plaintiff, a bartender, was descending the stairway when he slipped and fell
to the basement floor.

The defendants made an initial showing of entitlement to summary judgment
dismissing the complaint by setting forth a prima facie case that the stairway was not defective (see
Lezama v 34-15 Parsons Blvd, LLC, 16 AD3d 560). In response, the plaintiff failed to raise a triable
issue of fact as to whether the stairway was in a defective condition.
 

The plaintiff contends that the location of the stairway and his expert’s report
established that the stairway was an “interior stair,” as defined in Administrative Code of the City of
New York § 27-232 and as governed by Administrative Code of the City of New York § 27-375.
The plaintiff claims the stairway violated multiple requirements of Administrative Code of the City
of New York § 27-375 and that these violations showed the stairway was structurally defective.
 

Because the configuration and location of the stairway is not at issue, the applicability
of the requirements of the Administrative Code of the City of New York for “interior stairs” is a
question of law to be resolved by the court (see Gaston v New York City Housing Auth., 258 AD2d
220, 224; see also Wirth v De Vito, 74 AD2d 827). Contrary to the plaintiff’s arguments, the
stairway was not an “interior stair” as defined by the Administrative Code of the City of New York
because it did not serve as a required “exit” (see Administrative Code of the City of New York § 27-
232). The stairway ran from an opening in the floor behind the bar to the basement floor and did not
serve as a means of egress to an open exterior space on either end.  Accordingly, the safety
requirements of Administrative Code of the City of New York § 27-375 governing the condition of
“interior stairs” were inapplicable (see Administrative Code of the City of New York §§ 27-232, 27-
375; see also Maksuti v Best Italian Pizza, 27 AD3d 300; Weiss v City of New York, 16 AD3d 680,
681-682; Walker v 127 W. 22nd St. Assoc., 281 AD2d 539, 540).
 

The other sections of the Administrative Code of the City of New York allegedly
violated failed to offer an independent basis of liability (see Administrative Code of the City of New
York §§ 27-127, 27-128; see also Jang Hee Lee v Sung Whun Oh, 3 AD3d 473, 474; Ahmad v City
of New York, 298 AD2d 473, 474).  The plaintiff also failed to cite empirical data or an industry
standard independent of the Administrative Code of the City of New York to support his allegation
of a defective condition (see Rochford v City of Yonkers, 12 AD3d 433, 433-434; Aghabi v Sebro,
256 AD2d 287, 288). Accordingly, the plaintiff failed to raise a triable issue of fact in opposition to
the defendants’ prima facie showing and summary judgment dismissing the complaint should have
been granted.

FLORIO, J.P., KRAUSMAN, LUNN and COVELLO, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


