
December 5, 2006 Page 1.
ESPIE v TOWN OF POUGHKEEPSIE

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D12982
E/hu

 AD3d  Argued - October 19, 2006

A. GAIL PRUDENTI, P.J. 
ROBERT W. SCHMIDT
MARK C. DILLON
JOSEPH COVELLO, JJ.

 

2005-07574 DECISION & ORDER

Thomas Espie, et al., appellants, v Town of Poughkeepsie,
et al., respondents, et al., defendant.

(Index No. 1187/05)
 

Ballard, Rosenberg, Golper & Savitt, LLP, New York, N.Y. (Kenneth J.
McCulloch of counsel), for appellants.

DeGraff, Foy, Kunz & Devine, LLP, Albany, N.Y. (David F. Kunz, George J.
Szary, Amy F. Quandt, and Laura C. Deitz of counsel), for respondents.

In an action for a judgment declaring a closing agreement for the sale of real
property to be null and void, the plaintiffs appeal, as limited by their brief, from so much of an order
of the Supreme Court, Dutchess County (Pagones, J.), dated July 7, 2005, as granted that branch of
the defendants' motion which was pursuant to CPLR 3211(a)(5) to dismiss the first, second, and third
causes of action as time barred.

ORDERED that the order is affirmed insofar as appealed from, with costs.

Unless the underlying dispute is "open to resolution through a form of proceeding
for which a specific limitation period is statutorily provided" (Solnick v Whalen, 49 NY2d 224, 229-
230), a declaratory judgment action is subject to a six-year statute of limitations (see Saratoga
County Chamber of Commerce v Pataki, 100 NY2d 801, 815, cert denied 540 US 1017; Martin
Goldman, LLC v Yonkers Indus. Dev. Agency, 12 AD3d 646). In this action, the first, second, and
third causes of action seek a judgment declaring that the closing agreement which the plaintiffs
entered into with the defendant Town of Poughkeepsie on September 18, 1996, is void.  The
plaintiffs' first, second, and third causes of action accrued on the day the closing agreement was
executed, and thus the six-year limitations period expired on September 18, 2002. The plaintiffs did
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not commence this action until March 2005. Accordingly, the Supreme Court properly granted that
branch of the defendants' motion which was to dismiss the first, second, and third causes of action
as time barred.

The plaintiffs' remaining contentions are without merit.

PRUDENTI, P.J., SCHMIDT, DILLON and COVELLO, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


