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2005-10252 DECISION & ORDER

Michaela Mayer, appellant, v 486 Associates, Inc.,
et al., respondents, et al., defendants
(and a third-party action).

(Index No. 38486/02)

 

BeranbaumMenken Ben-Asher & Bierman, LLP, New York, N.Y. (Mark H. Bierman
of counsel), for appellant.

Wilson, Elser, Moskowitz, Edelman & Dicker, LLP, New York, N.Y. (Patrick J.
Lawless and Richard E. Lerner of counsel), for respondents.

In an action to recover damages for personal injuries, the plaintiff appeals from so
much of an order of the Supreme Court, Kings County (Silverman, J.), dated September 22, 2005,
as, upon reargument, adhered to its original determination in an order dated May 10, 2005, in effect,
denying that branch of her motion which was, in effect, to compelLancelot Webster to answer certain
deposition questions.

ORDERED that on the court’s own motion, the notice of appeal is treated as an
application for leave to appeal, and leave to appeal is granted (see CPLR 5701[b][1]; Kinkela v
Incorporated Vil. of Mineola, 306 AD2d 382; Mann v Alvarez, 242 AD2d 318, 319); and it is
further,

ORDERED that the order is reversed insofar as appealed from, on the law, with costs,
and, upon reargument, so much of the order dated May 10, 2005, as, in effect, denied that branch of
the plaintiff’s motion which was, in effect, to compel Lancelot Webster to answer certain deposition
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questions is vacated, and that branch of the plaintiff’s motion is granted.

The plaintiff should have been permitted to conduct discovery with respect to a prior
sexual assault that occurred at the building located at 231 Ocean Avenue because the circumstances
surrounding that incident may be relevant to the foreseeability of the sexual assault of the plaintiff at
the subject building (see Mayer v 486 Assocs.,  AD3d  [Appellate Division Docket
No. 2005-04606, decided herewith]; CPLR 3101[a]; see generally Mason v U.E.S.S. Leasing Corp.,
96 NY2d 875, 878; Burgos v Aqueduct Realty Corp., 92 NY2d 544, 548; Jacqueline S. v City of New
York, 81 NY2d 288, 295; Johnson v City of New York, 7 AD3d 577; Novikova v Greenbriar Owners
Corp., 258 AD2d 149, 153). Accordingly, upon reargument, the court should have granted that
branch of the plaintiff’s motion which was, in effect, to compel Lancelot Webster, the building
superintendent at 231 Ocean Avenue, to answer certain deposition questions regarding the building
located at 231 Ocean Avenue.

FLORIO, J.P., RITTER, GOLDSTEIN and COVELLO, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


