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2006-01141 DECISION & ORDER

Rosa Mercado, et al., appellants, v Edward Moss,
etc., et al., respondents, et al., defendant.

(Index No. 11977/02)

 

Trolman, Glaser & Lichtman, P.C., New York, N.Y. (Michael T. Altman of counsel),
for appellants.

Peltz & Walker, New York, N.Y. (Bhalinder L. Rikhye of counsel), for respondent
Edward Moss.

McAloon & Friedman, P.C., New York, N.Y. (Adam R. Goldsmith and Timothy
O’Shaughnessy of counsel), for respondent John Franklin.

In an action, inter alia, to recover damages for medical malpractice, etc., the plaintiffs
appeal, as limited by their brief, from so much of an order of the Supreme Court, Queens County
(Dollard, J.), dated December 12, 2005, as denied those branches of their motion which were for
leave to serve a second amended bill of particulars and to assert a claim based on an alleged failure
to perform a nephrosonogram.

ORDERED that the order is modified, on the law and the facts, by deleting the
provision thereof denying that branch of the plaintiffs’ motion which was for leave to assert a claim
based on an alleged failure to perform a nephrosonogram, and substituting therefor a provision
denying that branch of the motion as unnecessary; as so modified, the order is affirmed insofar as
appealed from, without costs or disbursements.
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The Supreme Court providently exercised its discretion in denying that branch of the
plaintiffs’ motion which was for leave to serve a second amended bill of particulars asserting new
theories of liability and new injuries. The plaintiffs failed to present a reasonable excuse for their
inordinate delay in making the motion (see Arguinzoni v Parkway Hosp., 14 AD3d 633; Hastie v
Midway Nursing Home, 8 AD3d 532, 533; Markarian v Hundert, 262 AD2d 369; Davidian v County
of Nassau, 175 AD2d 908). In any event, the plaintiffs’ physician’s affidavit of merit failed to
establish the merit of the new theories or a causal connection with the newly-claimed injuries (see
Arguinzoni v Parkway Hosp., supra; Hastie v Midway Nursing Home, supra; Fuentes v City of New
York, 3 AD3d 549, 550; Smith v Plaza Transp. Ambulance Serv., 243 AD2d 555).

However, that branch of the plaintiffs’ motion which was for leave to assert a claim
based on the defendants’ alleged failure to perform a nephrosonogram should have been denied as
unnecessary since this claim had been timely particularized in the original and amended bills of
particulars.

FLORIO, J.P., SCHMIDT, SANTUCCI and LUNN, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


