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2006-02246 DECISION & ORDER

Jose C. Quesada, et al., respondents, v Global Land, 
Inc., appellant, et al., defendants.

(Index No. 06645/05)

 

Marc D. Orloff, P.C., Goshen, N.Y., for appellant.

Meiselman, Denlea, Packman, Carton & Eberz, P.C., White Plains, N.Y. (Jeffrey I.
Carten and John V. D’Amico of counsel), for respondents Angel Guillermo Deleg
Chimbo and Michael F. Sirignano, as co-administrators of the estate of Luis Rosendo
Chimbo Lojano, a/k/a Luis Lojano, and Wingate, Russotti & Shapiro, LLP, New
York, N.Y. (Scott Stern and Peter Freiberg of counsel), for respondents Jose C.
Quesada and Rosa Otavalo (one brief filed).

In an action to recover damages for personal injuries, etc., the defendant Global Land,
Inc., appeals, as limited by its brief, from so much of an order of the Supreme Court, Westchester
County (Dillon, J.), entered August 9, 2005, as denied its motion pursuant to CPLR 3211(a)(7) to
dismiss the complaint insofar as asserted against it. 

ORDERED that the order is affirmed insofar as appealed from, with costs.  

“On a motion to dismiss pursuant to CPLR 3211, the pleading is to be afforded a
liberal construction (see CPLR 3026). We accept the facts as alleged in the complaint as true, accord
plaintiffs the benefit of every possible favorable inference, and determine only whether the facts as
alleged fit within any cognizable legal theory (Morone v Morone, 50 NY2d 481, 484; Rovello v
Orofino Realty Co., 40 NY2d 633, 634)” (Leon v Martinez, 84 NY2d 83, 87-88). Where evidentiary
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material is submitted on a CPLR 3211(a)(7) motion, it may be considered by the court, but unless the
defendant demonstrates, without significant dispute, that a material fact alleged by the complaint is
not a fact at all, the motion will not be granted (see Sta-Brite Servs. v Sutton, 17 AD3d 570).

The moving defendant, GlobalLand, Inc., failed to establish that the complaint did not
state a cause of action against it. The evidentiary material submitted in support of the motion did not
demonstrate that a material fact alleged in the complaint was untrue. As such, the order denying the
motion to dismiss must be affirmed insofar as appealed from.

RITTER, J.P., GOLDSTEIN, SPOLZINO and SKELOS, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


