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The People, etc., respondent,
v Shawn Moses, appellant.

(Ind. No. 03-00956)

Barry E. Warhit, White Plains, N.Y., for appellant, and appellant pro se.

Janet DiFiore, District Attorney, White Plains, N.Y. (Valerie A. Livingston and
Richard Longworth Hecht of counsel), for respondent.

Appeal by the defendant from a judgment ofthe Supreme Court, Westchester County
(Molea, J.), rendered October 21, 2004, convicting him of murder in the second degree, attempted
murder in the second degree, and criminal possession of a weapon in the second degree, upon a jury
verdict, and imposing sentence.

ORDERED that the judgment is affirmed.

While incarcerated awaiting trial on the charges at bar, the defendant wrote a letter
to a fellow inmate asking that he convey a bribe offer to a prosecution witness not to testify. The
inmate notified the District Attorney’s office of the letter and, at the direction of the District
Attorney’s office and the police, wrote back to the defendant in an effort to elicit further incriminating
statements. The defendant responded with a letter reiterating his offer to pay the witness a bribe not
to testify. At trial, the People offered both letters written by the defendant into evidence as
consciousness of guilt. The People also offered for the same purpose five additional letters attributed
to the defendant threatening the witness not to testify.
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The second letter written by the defendant to his fellow inmate was obtained in
violation of his right to counsel and should not have been admitted into evidence at the trial (see
People v Bongarzone, 69 NY2d 892; see also Maine v Moulton, 474 US 159, 171; Massiah v United
States, 377 US 201). However, the error was harmless in light of the overwhelming evidence of the
defendant’s guilt (see People v Bongarzone, 69 NY2d 892). Indeed, the impact of the letter was
merely cumulative (see People v Lumaj, 298 AD2d 335).

The defendant’s remaining contentions, including those raised in his supplemental pro
se brief, are without merit.

SCHMIDT, J.P., RITTER, LUNN and COVELLO, JJ., concur.

ENTER:
C James Edward Pelzer %Q
Clerk of the Court
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