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(Index No. 15375/98)

 

David Pambianchi, Middle Village, N.Y., appellant pro se.

Jayne Goldberg, Rego Park, N.Y., respondent pro se.

Deborah M. Garibaldi, Glendale, N.Y., Law Guardian for the child.

In a matrimonial action in which the parties were divorced by judgment entered April
17, 2001, the plaintiff appeals, as limited by his brief, from stated portions of an order of the Supreme
Court, Queens County (Fitzmaurice, J.), dated November 23, 2004, which, after a hearing, inter alia,
denied that branch of his motion which was to modify the joint custody provisions of the parties’
judgment of divorce and settlement agreement to award him sole custody of the parties’ child, and
granted the defendant’s cross motion which was to modify the joint custody provisions of the parties’
judgment of divorce and settlement agreement to award sole custody of the parties’ child to her.

ORDERED that the order is affirmed insofar as appealed from, with costs. 

"[W]here parents enter into an agreement concerning custody ‘it will not be set aside
unless there is a sufficient change in circumstances since the time of the stipulation and unless the
modification of the custody agreement is in the best interests of the [child]’" (Smoczkiewicz v
Smoczkiewicz, 2 AD3d 705, 706, quoting Matter of Gaudette v Gaudette, 262 AD2d 804, 805).
Because custody determinations depend to a great extent upon an assessment of the character and
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credibility of the parties and witnesses, deference is accorded to the court's findings (see Eschbach
v Eschbach, 56 NY2d 167, 174) and such findings "will not be disturbed unless they lack a sound and
substantial basis in the record" (Kuncman v Kuncman, 188 AD2d 517, 518).

Here, we decline to disturb the trial court's award of sole custody to the mother. The
record demonstrates that the parties' relationship had become so acrimonious since they entered into
the settlement agreement that joint custodywas no longer a workable option (see Granata v Granata,
289 AD2d 527).  In addition, the trial court's conclusion that awarding sole custody to the mother
was in the best interest of the child was based on its assessment of the witnesses and had a sound and
substantial basis in the record (see Eschbach v Eschbach, supra; Kuncman v Kuncman, supra).

The father’s remaining contentions are without merit.

PRUDENTI, P.J., SANTUCCI, KRAUSMAN and MASTRO, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


