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2005-06653 DECISION & ORDER

In the Matter of Town of Mount Pleasant, appellant,
v JJC Construction Corp., respondent.

(Index No. 8210/05)

 

Stephens, Baroni, Reilly & Lewis, LLP, White Plains, N.Y. (Gerald D. Reilly of
counsel), for appellant.

Welby, Brady & Greenblatt, LLP, White Plains, N.Y. (Thomas S. Tripodianos of
counsel), for respondent.

In a proceeding pursuant to CPLR article 75 to vacate a demand for arbitration and
to permanently stay the arbitration, the petitioner appeals from an order of the Supreme Court,
Westchester County (Barone, J.), entered June 23, 2005, which denied the petition and, in effect,
granted the respondent’s cross petition to compel arbitration.

ORDERED that the order is reversed, on the law, with costs, the petition is granted,
the cross petition is denied, the demand for arbitration is vacated, and the arbitration is permanently
stayed.

The law is well settled that a party may not be compelled to arbitrate a dispute unless
there is evidence affirmativelyestablishing that the parties clearly, explicitly, and unequivocallyagreed
to arbitrate (see Matter of Waldron [Goddess], 61 NY2d 181, 183; Matter of Acting Supt. of Schools
of Liverpool Cent. School Dist. [United Liverpool Faculty Assn.], 42 NY2d 509, 512; Matter of
Zilberberg &Assoc. v Rosner, 292 AD2d 533), and the agreement must not depend upon implication
or subtlety (see Matter of Waldron [Goddess], supra at 184).
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The petitioner, Town of Mount Pleasant, established that the parties did not enter into
an explicit and unequivocal agreement to arbitrate their disputes (see Matter of [Mikhailov] Ohr
Torah Inst., 276 AD2d 634; Matter of Sullivan County Radiological Assoc. v Greene, 254 AD2d
425). Thus, the Town cannot be compelled to submit to arbitration (see Matter of Zilberberg &
Assoc. v Rosner, supra).

Furthermore, the Town’s petition to staythe arbitration was timelyserved (see Matter
of Matarasso [Continental Cas. Co.], 56 NY2d 264, 267).

MILLER, J.P., SPOLZINO, FISHER and DILLON, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


