
December 26, 2006 Page 1.
PEOPLE v OLSON, BRIAN

Supreme Court of the State of New York
Appellate Division: Second Judicial Department

D13235
G/hu

 AD3d  Argued - November 16, 2006

ANITA R. FLORIO, J.P. 
WILLIAM F. MASTRO
ROBERT A. SPOLZINO
PETER B. SKELOS, JJ.

 

2006-00628 DECISION & ORDER

The People, etc., respondent, 
v Brian Olson, appellant.

(Ind. No. 482/05)

 

Peter Panaro, Massapequa, N.Y., for appellant.

Kathleen M. Rice, District Attorney, Mineola, N.Y. (Judith R. Sternberg and Lauren
Del Giorno of counsel), for respondent.

Appeal by the defendant from a judgment of the Supreme Court, Nassau County
(Carter, J.), rendered January 18, 2006, convicting him of assault in the first degree and criminal
possession of a weapon in the fourth degree, after a nonjury trial, and imposing sentence.

ORDERED that the judgment is affirmed, and the matter is remitted to the Supreme
Court, Nassau County, for further proceedings pursuant to CPL 460.50(5).

Viewing the evidence in the light most favorable to the prosecution (see People v
Contes, 60 NY2d 620), we find that it was legally sufficient to establish the defendant's guilt beyond
a reasonable doubt. Moreover, resolution of issues of credibility, as well as the weight to be accorded
the evidence presented, are primarily questions to be determined by the trier of fact, which saw and
heard the witnesses (see People v Gaimari, 176 NY 84). Its determination should be accorded great
weight on appeal and should not be disturbed unless clearly unsupported by the record (see People
v Aessa, 29 AD3d 1016, lv denied 7 NY3d 846; People v Brown, 29 AD3d 917, lv denied 7 NY3d
785).  Upon the exercise of our factual review power, we are satisfied that the verdict of guilt was
not against the weight of the evidence (see CPL 470.15[5]).
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Because the judgment of conviction was based upon legally sufficient evidence, any
challenge to the instructions given to the grand jury is not reviewable on appeal (see People v Nealy,
32 AD3d 400; People v Scoon, 303 AD2d 525).

The defendant's contention regarding ineffective assistance of counsel, to the extent
that it involves advice alleged given to him by counsel regarding the waiver of a jury trial, is based
on matter dehors the record and therefore not properly before us on this appeal (see People v Turner,
266 AD2d 245). To the extent that this claim is based on matters appearing in the record, the
defendant's contention is without merit. The record shows that the defendant received meaningful
representation (see People v Benevento, 91 NY2d 708, 712-713; People v Baldi, 54 NY2d 137, 146-
147).

The defendant's remaining contention is without merit (see People v Agha, 239 AD2d
930).

FLORIO, J.P., MASTRO, SPOLZINO and SKELOS, JJ., concur.
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James Edward Pelzer
Clerk of the Court


