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2005-07926 DECISION & ORDER

The People, etc., respondent, 
v Tyrone Anderson, appellant.

(Ind. No. 6883/04)

 

Lynn W. L. Fahey, New York, N.Y. (Sarah J. Berger and Erica Horwitz of counsel),
for appellant.

Charles J. Hynes, District Attorney, Brooklyn, N.Y. (Leonard Joblove and Morgan
J. Dennehy of counsel), for respondent.

Appeal by the defendant from a judgment of the Supreme Court, Kings County
(Brennan, J.), rendered August 10, 2005, convicting him of burglary in the third degree, criminal
possession of stolen property in the fifth degree, and possession of burglar’s tools, upon a jury
verdict, and imposing sentence.

ORDERED that the judgment is reversed, as a matter of discretion in the interest of
justice, and a new trial is ordered.

In his summation, the prosecutor made reference to crimes in which the defendant had
participated but not been charged, and also made unqualified statements of the defendant’s guilt.
Furthermore, the prosecutor improperly stated that the defendant had made a statement to the police
without asking for a lawyer because “he knew he was guilty.” The prosecutor also sought to inflame
the jury against the defendant by making statements about the defendant’s behavior even though the
prosecutor’s characterization of that behavior was unsupported by the record.
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The defense counsel did not object to any of the prosecutor’s improper summation
comments. Nevertheless, although the defendant’s contentions were not properly preserved for
appellate review, we pass upon them in the exercise of our interest of justice jurisdiction (see CPL
470.15[6][a]).

In light of the less than overwhelming evidence of guilt adduced at trial, the
prosecutor’s misconduct during his summation, only some examples of which are set forth above,
cannot be considered harmless (see e.g. People v Maldonado, 97 NY2d 522; People v Crimmins, 36
NY2d 230, 237-238; People v Mendez, 22 AD3d 688; People v Pagan, 2 AD3d 879; People v
Lynch, 309 AD2d 878; People v Mancuso, 267 AD2d 252; People v Nicholson, 168 AD2d 574).
The misconduct under review was sufficiently egregious to have deprived the defendant of a fair trial
within the meaning of CPL 470.15(6)(a) and warrant a reversal in the interest of justice (cf. People
v Roopchand, 107 AD2d 35, affd 65 NY2d 837).

We reject the defendant's contentions that the evidence was legally and factually
insufficient to support the verdict. In light of our determination ordering a new trial, we need not
pass on the defendant’s remaining contentions.

MILLER, J.P., RIVERA, SKELOS and LUNN, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


