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(Ind. No. 02-00553)
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Francis D. Phillips II, District Attorney, Goshen, N.Y. (David R. Huey of counsel),
for respondent.

Appealbythe defendant froma judgment of the CountyCourt, Orange County (Berry,
J.), rendered December 17, 2002, convicting him of attempted robbery in the first degree (three
counts), unlawful imprisonment in the second degree, and criminal possession of a weapon in the
fourth degree, upon a jury verdict, and imposing sentence.

ORDERED that the judgment is affirmed.

In the course of a June 7, 2002, bank robbery attempt, the defendant possessed a
loaded shotgun and briefly took a hostage. On appeal, he argues, inter alia, that portions of the
court’s charge to the jury were improper, and that the merger doctrine applies in this case.
 

The defendant’s contention that the trial court’s instructions to the jury mistakenly
created the impression that the burden of proof rested with the defendant is unpreserved for appellate
review. In any event, it is without merit.  The trial court’s charge to the jury, taken as a whole,
conveyed the proper standards which were to be applied (see People v Fields, 87 NY2d 821, 823).
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The defendant’s argument with respect to the merger doctrine was also unpreserved
for appellate review as it was not raised with specificity in the County Court (see CPL 470.05[2]).
In any event, the merger doctrine has no application in this case (see People v Smith, 47 NY2d 83,
87).

The sentence imposed was not excessive (see People v Suitte, 90 AD2d 80, 85).

MILLER, J.P., CRANE, LIFSON and DILLON, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


