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2006-08276 DECISION & ORDER

Craig Brunjes, et al., plaintiffs, v Lasar Manufacturing
Company, Inc., et al., defendants, Bi-County Scale
and Equipment Co., Inc., defendant third-party plaintiff/
second third-party plaintiff-respondent; Stad Meat Corp.,
third-party defendant; Berkel Company, second third-party
defendant-appellant.

(Index No. 21903/95)

 

Lynch Daskal Emery, LLP, New York, N.Y. (James R. Lynch, Scott A. Harford, and
Thompson Hine, LLP, Cleveland, Ohio [Robert D. Monin and Andrew H. Cox] of
counsel), for second third-party defendant-appellant.

Hammill, O’Brien, Croutier, Dempsey & Pender, P.C., Smithtown, N.Y. (Maureen
Quinn and Wade T. Dempsey of counsel), for defendant third-party plaintiff/second
third-party plaintiff-respondent.

Fusco, Brandenstein & Rada, P.C. (Raymond Carey, P.C., Woodbury, N.Y., of
counsel), for plaintiffs.

James S. Fiedler, New York, N.Y. (Ryan, Brennan & Donnelly, LLP, Floral Park,
N.Y. [John Brennan] of counsel), for third-party defendant.
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In an action to recover damages for personal injuries, etc., the second third-party
defendant appeals, as limited by its brief, from so much of an order of the Supreme Court, Suffolk
County (Doyle, J.), entered July 27, 2006, as denied that branch of its motion which was for summary
judgment dismissing the second third-party complaint and granted that branch of the cross motion
of the defendant third-party plaintiff/second third-party plaintiff which was for conditional summary
judgment on its cause of action for indemnification against it.

ORDERED that the order is modified, on the law, by deleting the provision thereof
granting that branch of the cross motion which was for conditional summary judgment on the cause
of action for indemnification against the appellant and substituting therefor a provision denying that
branch of the cross motion; as so modified, the order is affirmed insofar as appealed from, without
costs or disbursements.

The plaintiff Craig Brunjes alleges that he was injured while using a defective Butcher
Boy Meat Mixer, Model 150F (hereinafter the Meat Mixer). The second third-party defendant,
Berkel Company (hereinafter Berkel), which was the sole authorized distributor of Butcher Boy
equipment in the United States, bought the Meat Mixer from the manufacturer and sold it to the
defendant third-party plaintiff/second third-party plaintiff Bi-County Scale and Equipment Co., Inc.
(hereinafter Bi-County). Bi-County, which was Berkel’s local distributor, re-sold the Meat Mixer
to Brunjes’ employer.

The plaintiffs commenced this action alleging, inter alia, that Bi-County was liable in
strict products liabilitybecause it distributed the defectivelydesigned Meat Mixer and in common-law
negligence because it negligently serviced and installed the Meat Mixer and certified that it complied
with applicable safety regulations.  Bi-County commenced a second third-party action for
contribution and indemnification against Berkel. As relevant here, Berkel moved for summary
judgment dismissing the second third-party complaint and Bi-County cross-moved for summary
judgment dismissing the complaint or, alternatively, for entryof a conditionalorder of indemnification
against Berkel.

If the plaintiffs prevail on their strict products liability cause of action against
Bi-County, then Bi-County may be entitled to indemnification against Berkel, as the "upstream"
distributor of the Meat Mixer (see Godoy v Abamaster of Miami, 302 AD2d 57, 62-63;
Promaulayko v Johns Mansville Sales Corp., 116 NJ 505, 515 [1989]; Restatement [Third] of Torts:
Apportionment of Liab., § 22[a][2][ii] [2000]). Accordingly, the Supreme Court correctly denied
Berkel’s motion for summary judgment dismissing the second third-party complaint.

Having denied Bi-County’s motion for summary judgment dismissing the complaint,
however, the Supreme Court erred in granting conditional summary judgment in favor of Bi-County
and against Berkel. The plaintiffs allege that Bi-County is liable both in strict products liability and
based on its negligent installation and service of the machine.  Since Bi-County did not establish
entitlement to summary judgment dismissing the negligence cause of action, it also failed to establish
its entitlement to conditional summary judgment on its claim for indemnification against Berkel (see
Watters v R.D. Branch Assoc., LP, 30 AD3d 408, 409-410; cf. Godoy v Abamaster of Miami, supra).
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Thus, the conditional grant of summary judgment in favor of Bi-County on its cause of action for
indemnification was premature.

SCHMIDT, J.P., CRANE, SKELOS and FISHER, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


