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2005-09895 DECISION & ORDER

Greg Beyl, et al., appellants, v Marion Franchini,
et al., respondents.

(Index No. 1981/03)

 

Greenberg & Massarelli, LLP, Purchase, N.Y. (Crystal Massarelli of counsel), for
appellants.

Corleto & Associates, P.C., White Plains, N.Y. (Anthony B. Corleto and Anupam R.
Pertab of counsel), for respondents.

In an action to recover damages for personal injuries, etc., the plaintiffs appeal from
an order of the Supreme Court, Westchester County (Colabella, J.), entered September 16, 2005,
which denied their motion for leave to renew their opposition to the defendants’ prior motion for
summary judgment dismissing the complaint on the ground that the plaintiff Greg Beyldid not sustain
a serious injury within the meaning of Insurance Law § 5102(d), which had been granted in an order
of the same court dated December 14, 2004.

ORDERED that the order dated September 16, 2005, is affirmed, with costs.

The plaintiffs’ opposition to the defendants’ motion for summary judgment dismissing
the complaint on the ground that the plaintiff Greg Beyl did not sustain a serious injury within the
meaning of Insurance Law § 5102(d) was based upon an affidavit of the injured plaintiff’s treating
physician relating the results of an examination of the injured plaintiff performed nearly six months
after the accident and nearly one year and four months before the motion was made. The defendants’
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motion was granted on the ground that the affidavit was not based upon a recent examination.  

Thereafter, the plaintiffs moved for leave to renew based upon more recent
examinations, including an examination made after the motion was submitted and an examination
made after the motion was decided. The plaintiffs alleged that the injured plaintiff’s treating physician
was unable to schedule these examinations earlier. However, there was no explanation as to why the
treating physician had sufficient time to prepare an affidavit, but did not have sufficient time to
conduct an examination before the submission of the defendants’ motion for summary judgment, nor
was there an explanation as to why the plaintiffs did not seek an adjournment of the defendants’
motion until an examination could be scheduled. Therefore, the plaintiffs failed to provide a
reasonable justification for the failure to present such facts in opposition to the defendants’ initial
motion (see CPLR 2221[e][2], [3]; O'Connell v Post, 27 AD3d 631; Renna v Gullo, 19 AD3d 472).
Further, the plaintiffs never submitted the results of an examination contemporaneous to the accident
(see Ramirez v Parache, 31 AD3d 415; Bell v Rameau, 29 AD3d 839). Accordingly, there was no
basis for renewal.

SCHMIDT, J.P., KRAUSMAN, GOLDSTEIN, COVELLO and ANGIOLILLO, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


