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In the Matter of Fenton Senior, petitioner,
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School District, et al., respondents.

(Index No. 18021/05)

 

James M. Rose, White Plains, N.Y., for petitioner.

Kehl, Katzive & Simon, LLP, New York, N.Y. (Jeffrey A. Kehl of counsel), for
respondents.

Proceeding pursuant to CPLR article 78 to review a determination of the Board of
Education of the Byram Hills Central School District and the Byram Hills Central School District
dated June 30, 2005, which adopted the finding of a hearing officer dated June 14, 2005, made after
a hearing, that the petitioner was guilty of misconduct, and terminated his employment.

ADJUDGED that the petition is granted, on the law and on the facts, without costs
or disbursements, to the extent that so much of the determination as imposed a penalty terminating
the petitioner’s employment is annulled, the petition is otherwise denied, the proceeding is otherwise
dismissed, the determination is otherwise confirmed, and the matter is remitted to the respondents
for the imposition of an appropriate penalty less severe than the termination of the petitioner’s
employment. 

Contrary to the petitioner’s contention, the determination that he was guilty of
misconduct relating to his physical altercation with a coworker was supported bysubstantial evidence
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(see Matter of DeStefano v Board of Coop. Educ. Servs. of Nassau County, 26 AD3d 433; Matter
of Fernald v Johnson, 305 AD2d 503). However, the penalty of termination imposed was so
disproportionate to the petitioner’s conduct as to be shocking to one’s sense of fairness (see Matter
of Pell v Board of Educ., 34 NY2d 222, 233). The respondents failed to give adequate consideration
to certain mitigating factors. Among other things, the petitioner’s four-year employment record was
unblemished, and he performed good deeds in the community (see Matter of Schnaars v Copiague
Union Free School Dist., 275 AD2d 462; Matter of Goudy v Schaffer, 24 AD3d 764). Accordingly,
we grant the petition to the extent of annulling so much of the determination as imposed a penalty
of termination of employment, and we remit the matter to the respondents for the imposition of an
appropriate penalty less severe than the termination of the petitioner’s employment (see Matter of
DeStefano, supra).

MASTRO, J.P., GOLDSTEIN, LIFSON and CARNI, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


