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Barry, McTiernan & Moore, New York, N.Y. (Laurel A. Wedinger of counsel), for
respondent Air Dock Systems.

Bennett, Giuliano, McDonnell & Perrone, LLP, New York, N.Y. (Joseph J. Perrone
of counsel) for respondent Trac Lease, Inc.

Schoenfeld, Moreland & Reiter, P.C., New York, N.Y. (Eric B. Schoenfeld of
counsel) for respondent Jorge Padilla.

In an action to recover damages for personal injuries, the plaintiff appeals (1) from an
order of the Supreme Court, Kings County (M. Garson, J.), dated December 17, 2004, which denied
his motion for leave to enter a default judgment against the defendant Jorge Padilla and granted the
cross motion of the defendant Trac Lease, Inc., in effect, pursuant to CPLR 3211(a)(4) to dismiss
the complaint insofar as asserted against it and, in effect, directed dismissal of the complaint insofar
as asserted against the remaining defendants, and (2) from an order of the same court dated April
15, 2005, which denied his motion, inter alia, for leave to renew.
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ORDERED that the orders are affirmed, with one bill of costs to the respondents. 

Pursuant to CPLR 3211(a)(4), a court has broad discretion as to the disposition of an
action when another action is pending (see Matter of Janet L., 200 AD2d 801; Barringer v Zgoda,
91 AD2d 811). Thus, a court may dismiss an action pursuant to CPLR 3211(a)(4) where there is a
substantial identity of the parties for the same cause of action (see Lopez v Shaughnessy, 260 AD2d
551). Further, to warrant dismissal, the two actions must be "sufficiently similar" and the relief
sought must be "the same or substantially the same" (White Light Prods. v On The Scene Prods., 231
AD2d 90, quoting Kent Dev. Co. v Liccone, 37 NY2d 899).

Here, the Supreme Court properly granted the cross motion of the defendant Trac
Lease, Inc. (hereinafter Trac), pursuant to CPLR 3211(a)(4), in effect, to dismiss the complaint
insofar as asserted against it.  We note that the Supreme Court erroneously identified the cross-
movant as the defendant Air Dock Systems. Trac established that the instant action was identical to
another action pending in the Supreme Court, Kings County, entitled Montalvo v Air Dock Systems,
under Index No. 1604/01 (hereinafter the first action) (see Brancoveanu v Brancoveanu, 303 AD2d
349). Contrary to the plaintiff’s contention, the first action insofar as asserted against the defendant
Jorge Padilla was not automatically dismissed.  “Absent an order dismissing these claims as
abandoned, i.e., finding no sufficient cause for the delay (citations omitted),” Padilla remains a party
to the action (Haywood v Grand Concourse Radiology, 2 AD3d 111, 112).  Accordingly, the prior
action against Padilla was pending at the time of the filing of Trac’s cross motion pursuant to CPLR
3211(a)(4) in the second action (id.). Since the instant action was identical to the first action,
including having been commenced against the same parties, the second action was properlydismissed
in its entirety pursuant to CPLR 3211(a)(4) (see Brancoveanu v Brancoveanu, supra).

The plaintiff’s remaining contentions are without merit or have been rendered
academic.

RIVERA, J.P., SPOLZINO, GOLDSTEIN and SKELOS, JJ., concur.
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James Edward Pelzer
Clerk of the Court


