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2006-03596 DECISION & ORDER

Kenneth Smith, appellant, v Allstate Insurance 
Company, et al., respondents.

(Index No. 19918/05)

 

Blank & Star (Helene E. Blank and Pollack, Pollack, Isaac & De Cicco, New York,
N.Y. [Brian J. Isaac] of counsel), for appellant.

Longo & D’Apice, Brooklyn, N.Y. (Mark A. Longo of counsel), for respondents.

In an action, inter alia, pursuant to Insurance Law § 3420(a) to recover an unsatisfied
judgment against the defendants’ insured, the plaintiff appeals from so much of an order of the
Supreme Court, Kings County (Ambrosio, J.), dated March 31, 2006, as granted his motion for
summary judgment only to the extent of awarding him the sum of $25,000.

ORDERED that the order is affirmed insofar as appealed from, with costs.

Contrary to the plaintiff’s contention, the Supreme Court properly limited the amount
of his recovery from the defendant insurance companies to $25,000.  Insurance Law § 3420(a)(2)
permits a plaintiff who holds an unsatisfied judgment against an insured individual to maintain an
action against the insured’s carrier to collect the judgment. An action pursuant to § 3420(a)(2) can
be commenced following a 30-day waiting period after service upon the insurance company of notice
of entryof the judgment. However, the statute does not permit the plaintiff’s recovery to exceed “the
amount of the applicable limit of coverage” under the subject insurance policy (see Kleynshvag v
GAN Ins. Co., 21 AD3d 999; Bennion v Allstate Ins. Co., 284 AD2d 924; Burgos v Allcity Ins. Co.,
272 AD2d 195).  
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Here, the plaintiffalleged inhis amended complaint that the subject automobile liability
policy had a limit of $25,000, and the certified copy of the policy and declarations page produced by
the defendants in opposition to the motion for summary judgment confirmed that the coverage limit
for bodily injury was $25,000 per person, and $50,000 per occurrence.  Although the certification
statement annexed to the policy, which was signed outside of New York State, was not accompanied
by a certificate authenticating the authority of the notary who administered the oath (see CPLR
2309[c]), this omission was not a fatal defect (see CPLR 2001; Sparaco v Sparaco, 309 AD2d 1029;
Nandy v Albany Med. Ctr. Hosp., 155 AD2d 833; see also Siegel, Practice Commentaries,
McKinney’s Cons Laws of NY, Book 7B, CPLR C2309:3).

The plaintiff’s remaining contentions are without merit.

MASTRO, J.P., RIVERA, DILLON and CARNI, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


