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2006-04718 DECISION & ORDER

Herman Gonzalez, appellant, v Edward J. Weiss, Jr.,
et al., respondents.

(Index No. 3247/06)

 

Morton Povman, P.C., Forest Hills, N.Y. (Bruce Povman of counsel), for appellant.

Russo & Apoznanski, Westbury, N.Y. (Susan J. Mitola of counsel), for respondents
Edward J. Weiss, Jr., and Alyss Weiss, s/h/a Alyss J. Shurtluff.

In an action to recover damages for personal injuries, the plaintiff appeals from an
order of the Supreme Court, Kings County (Partnow, J.), dated April 11, 2006, which granted the
motion of the defendants Edward J. Weiss, Jr., and Alyss Weiss, s/h/a Alyss J. Shurtluff, to transfer
venue of this action from Kings County to Nassau County pursuant to CPLR 510(1) and 511.

ORDERED that the order is reversed, on the law, with costs, the motion is denied,
and the County Clerk of the County of Nassau is directed forthwith to deliver the papers filed in this
action under Nassau County Index No. 7354/06 to the County Clerk of the County of Kings.

The plaintiff properly commenced this action in Kings County based on the residence
of the defendants Edward J. Weiss, Jr. (hereinafter Weiss), and Alyss Weiss, s/h/a Alyss J. Shurtluff
(hereinafter Shurtluff), as stated in the police accident report (see CPLR 503[a]; Ruiz v Lazala, 26
AD3d 366, 367; Furth v ELRAC, Inc., 11 AD3d 509, 510; Falk v Inzinna, 288 AD2d 340, 341). In
moving to transfer venue to Nassau County, Weiss and Shurtluff presented conclusory affidavits
which were insufficient to establish that they resided in Nassau County, not Kings County, at the time
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of commencement of the action (see Furth v ELRAC, Inc., supra; Harley v Miller, 295 AD2d 401).
Moreover, the documentary evidence improperly submitted by Weiss and Shurtluff for the first time
in their reply papers was insufficient to establish that they resided in Nassau County when this action
was commenced (see Furth v ELRAC, Inc., supra).  Accordingly, the Supreme Court should have
denied Weiss and Shurtluff’s motion to transfer venue of this action from Kings County to Nassau
County pursuant to CPLR 510(1) and 511.

SCHMIDT, J.P., KRAUSMAN, GOLDSTEIN, COVELLO and ANGIOLILLO, JJ., concur.

ENTER:

James Edward Pelzer
Clerk of the Court


